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ARGUED   AND   DETERMINED 
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SUPREME  COURT  OF  TENNESSEE, 


FOR  THE 


MIDDLE    DIVISION 


NASHVILLE, DECEMBER  TERM,  1875, 


State  of  Tennessee  and  Samuel  Watson,  Tru.stee  v. 
President  and  Directors  of  Bank  of  Tennessee, 
and  others. 

1.  CoOTTrrunoNAL  Law.     (Miction  of  contrcbd.     When  impaired.    When 

the  common  school  fund  was  made  a  part  of  the  capital  of-  the  Bank 
of  Tennestiee,  it  became  asnetH  of  the  bank  to  which  creditors  of  the 
bank  had  a  right  to  look,  and  a  truHt  f and  applicable  to  the  payment 
of  iti*  debts.  The  act,  therefore,  of  February  16th,  1866,  appropriating 
the  aHi>eti$  of  the  bank  as  school  fund  impaired  the  obligation  of  the 
contract  between  the  bank  and  it8  creditors  and  was  a  nullity,  as  was 
al8o  the  assignment  made  in  pursuance  of  that  act,  so  far  a8  it  gave 
preference  to  the  school  fund. 

2.  Same.  Same.  Pmrer  of  bank  acting  under  ante-bellum  charter  not  affected 
'  by  attempted  disunion.    The  acts  by  which  it  was  attempted  to  dissolve 

the  relations  of  the  State  of  Tennessee  with  the  Federal  union,  hat!  no 
effect  in  changing  the  charter  of  the  bank,  but  it  had  the  same  powers 
after  as  Ijefore  the  acts  to  carry  on  a  legitimate  banking  business, 
The  receiving  of  deposits  was  a  part  of  such  legitimate  banking  busi- 
n€M,  and  the  claims  of  deposit  creditors  of  this  character  are  entitled 
to  payment  out  of  the  assets  in  the  order  indicated  by  law. 
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3.  Sam£.    Same.  Same.   Assets.    Order  of  payment.    So  likewise  was  the  issu- 

ance of  it8  notes  incomplianoewith  the  terms  of  its  charter  a  legitimate 
part  of  its  banking  bosiness.  Such  notes  are,  therefore,  entitled  to  a 
priority  of  payment  out  of  the  assets  of  the  bank,  whether  issued  be- 
fore or  after  the  6th  of  May,  1861,  the  date  at  which  the  ordinance  of 
secession  was  passed,  and  the  provisions  of  the  amended  Constitution 
of  1865  and  accordant  State  legislation  repudiating  the  liability  of 
the  bank  for  deposits  received  and  notes  issued  after  that  date,  are 
held  void  as  impairing  the  obligation  of  contracts. 

4.  Bank  Notes.     When  bank  compellable  to  receive  them  aJtfaoe  value  for  debt8. 

Where  at  the  time  notes  of  a  bank  are  issued  and  put  in  circulation, 
the  law  is  that  such  bank  should  take  its  own  circulation  in  payment 
of  debts  due  to  the  bank,  such  law  is  a  part  of  the  contract  between 
the  bank  and  the  holders  of  the  notes  so  issued.  The  law  being  such 
at  the  time,  the  notes  of  the  bank  issued  after  May  6, 1861,  commonly 
known  as  the  "  new  issue,"  were  emitted,  it  is  held  that  a  debtor  had 
the  right  to  discharge  his  debt  to  the  bank  in  such  notes  at  their  face 
value. 

5.  Bank  Assets.     What  not.    Special  deposit.     State  bonds  purchased  hy 

school  land  funds  in  pursuance  of  law,  and  deposited  by  the  counties 
interested,  with  the  Bank  of  Tennessee,  if  capable  of  identification, 
belong  to  such  counties  and  are  not  assets  of  the  bank — but  as  to  so 
much  of  those  funds  as  cannot  be  so  traced  into  State  bonds  now  held 
by  the  bank,  the  counties  entitled  to  such  funds  are  its  creditors  with- 
out priority  over  other  depositors  or  general  creditors. 


FROM   DAVIDSON. 

Appeal  from  the  Chancery  Court  of  Davidson  county. 
W.  S.  Fleming,  Ch.,  sitting   by  interchange. 

E.  H.  East,  for  Trustee. 
John  Trimble,  for  Bank  of  Tennessee. 
Horace  H.  Harrison,  for   Commissioners   of  Com- 
mon Schools. 

John  Frizzell,  for  County  School  Fund. 
John  Reid,  "^ 

W.  H.  Humphreys,    J^for  Depositors. 
Nat.  Baxter,  Sr., 


DECEMBER  TERM,  1875. 


State,  and  Wataon,  Trustee  v.  Bank  of  Tennessee. 


>  for  holders  of  New  Issae. 


W.  F.  Cooper,    ] 

>  for  the  State, 
J.  B,  Heiskell,  J 

R.  McPhail  Smith, 
Ed.  Baxter, 

NiCHOi£ON,  C.  J.,  delivered  the  opinion  of  the  court. 

The  original  bill  was  filed  by  the  State  and  Samuel 
Watson,  trustee,  against  the  President  and  Directors  of 
the  Bank  of  Tennessee;  W.  G.  Brownlow,  Governor; 
A.  J.  Fletcher,  Secretary  of  State;  S.  W.  Hatchett, 
Comptroller,  and  various  individuals  named  us  creditors, 
and  praying  that  publication  be  made,  acconling  to  law, 
for  all  other  persons  clHiming  now,  or  hereafter  claim- 
ing, to  be  creditors  of  said  bank,  and  who  will  not 
come  ill  and  be  made  defendants,  and  required  to  file 
his,  her,  or  its  claim,  in  full,  giving  its  origin,  and 
consideration,  and  when  and  how  it  arose,  and  when 
said  parties  became  the  owners  thereof,  and  the  cred- 
itors  of   said    bank. 

The  prayer  is,  that  "  all  proper  and  necessary  ac- 
counts be  taken  of  the  trust  funds  or  their  proceeds, 
and  between  said  bank  and  trustee,  or  between  the 
School  Fund  and  said  bank,  and  between  said  bank 
and  its  creditors,  and  the  amount  of  its  indebtedness 
ascertained,  and  the  amount  of  its  assets  ascertained, 
and,  if  necessary,  a  rate  bill  be  declared,  and  said 
trust  be  closed  up  under  the  decrees  and  orders  of  the 
conrt,"    etc. 

Mark  R.  Cockrill  answered,  claiming  to  be  a  cred- 
itor of  the  bank  as  a  depositor.  He  then  filed  his 
cross-bill    on    behalf    of    himself  and    such    other  depos- 
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itors  as  might  come  in.  He  attacked  the  act  of  the 
Legislature  of  1865-6,  authorizing  an  assignment^  giv- 
ing preference  to  the  School  Fund  over  creditors,  as 
well    as   the   assignment   made    under   the   act. 

This  cross-bill  was  demurred  to  and  the  demurrer 
sustained   and    his  bill   dismissed.       He   has   appealed. 

B.  R.  McKennie  and  others^  claiming  to  be  depos- 
itors to  the  amount  of  $130,000,  filed  their  answer  and 
cross-bill.  They  pray  for  relief  against  the  State,  as 
to  the  $5,000,000  of  war  bonds,  purchased  by  the  bank ; 
and  also  for  the  failure  of  the  State  to  furnish  capital 
to  the  bank  to  the  amount  of  $5,000,000 — alleging  that 
the  State  only  furnished  $3,600,000,  and  is  now  liable 
to  make  up  the  deficiency  in  the  capital.  This  bill 
also  attacks  the  act  of  the  Legislature  authorizing  an 
assignment  by  the  bank,  and  the  assignment  as  uncon- 
stitutional. 

Demurrers  were  filed  by  the  defendants,  insisting 
on  the  validity  of  the  act  and  of  the  assignment,  and 
that  complainants  in  the  cross-bill  have  no  right  to 
make  the  State  a  defendant  for  the  purposes  stated  in 
the   bill. 

The  demurrers  were  overruled,  and  the  State  and 
Watson  appealed;  but  the  appeal  was  afterwards  set 
aside,  and,  then,  the  State  by  her  counsel  dismissed 
the  original  bill  as  to  the,  State,  which  was  allowed 
by  the  Chancellor.  From  this  decree  dismissing  the 
original  bill  as  to  the  State,  the  complainants  in  the 
cross-bill  appealed.  Watson,  trustee,  also  appealed  from 
the   decree   overruling   his   demurrer   to  the   cross-bill. 

Atchison   &  Duncan    filed   their  answer   to   the   ori- 
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ginal  bill,  claiming  to  be  holders  of  the  notes  of  the 
l>ank,  kuowD  as  ''  new  issue/^  to  a  large  amount,  in- 
.sisting  upon  the  legality  of  their  issuance,  and  attack- 
ing the  act  of  the  Legislature  and  the  assignment, 
giving  preference  to  the  School  Fund,  and  the  provis- 
ion exclading  the  '*  new  issue,"  as  null  and  void.  This 
answer  is  filed  for  Atchison  &  Duncan  and  such  other 
note-holders  as  may  come  in — but  none  have  come  in, 
as  far  as  the  record  here  shows.  They  do  not  file 
their  answer  as  a  cross-bill,  and  ask  no  relief  against 
the  State.  They  insist  upon  the  validity  of  the  new 
issue  held  by  them,  and  claim  for  it  priority  in  dis- 
tributing  the   assets   of  the   bank. 

On  the  hearing  of  the  cause  upon  the  answer  of 
Atchison  &*  Duncan,  the  Chancellor  held  that  the  notes 
held  by  them  were  valid  claims  against  the  bank,  and 
as  such  entitled  to  priority  of  payment  out  of  the  as- 
sets of  the  h'ink,  and  valid  as  perquisites  of  debts  to 
the  bank.  From  this  decree  Watson,  the  trustee,  and 
the    bank    appealed. 

By  an  agreement  of  record  below,  John  Hall,  as 
trustee  of  Marion  county,  became  a  party  by  petition, 
claiming  that  the  proceeds  of  certain  school  lands  in 
Marion  county,  deposited  in  the  Bank  of  Tennessee, 
were  preferred  trust  funds,  entitled  to  priority  of  sat- 
isfaction. No  action  peeras  to  have  been  taken  below 
on   this   branch    of  the   case. 

It  thus  apf>ears  that  the  original  bill  has  never 
been  brought  to  a  hearing  in  the  court  below,  and 
that  the  proceedings  on  the  cross-hills  of  Cockrill  and 
of  McKennie   &   Co.,   and   on   the   answer   of    Atchison 
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&  Duncan    have  obly  been    preparatory    to  a  final   hear- 
ing  on   the   original   bill. 

In  considering  the  case  in  this  court,  we  have  con- 
fined ourselves  to  the  questions  properly  presented  by 
the.  record,  and  therefore  have  passed  over  several  ques- 
tions which  were  discussed,  in  the  arguments  of  counsel. 

The  question,  whether  the  State  had    become  a  party 
by  joining   in  the   original    bill,  so  that   relief  could    be 
legitimately  sought  against  her  for  matters  not  embraced  i 
in    but   entirely   outside   of  the   original   bill,  was  raised' 
by   the   demurrer   to  the   cross-bill    of  B.  R.  McKennie 
and  others.       The   court   hold    unanimously  that  the  de- 
murrer   was    erroneously    overruled,    and    that  the    same 
ought  to   have   been   sustained.       We  hold  also  that  the 
Chancellor   committed   no  error   in  allowing*  the  counsel, 
for  the   State  to   dismiss   the    original    bill,  so  far  as  the 
State  was  a  party  complainant.       It    follows   that  as  the 
State   is   not   a   party    to   the   suit,    no    question    is   pre- 
sented   in  the  case,  involving   the    liability   of  the  State^. 
either  to  make  good  the  original   amount  of  J5,000,0CKV 
on    which    it   was    proposed    that   the   bank    should   ope- 
rate as  capital;    or,  to  make   good   the  Common   School 
Fund    used    as   capital   of  the    bank ;    or,  to    make  good 
the   $5,000,000   of  war   bonds,  bought   and   held   by  the 
bank :    or,    to    make   good    the    school     land     funds   de- 
posited   in  the  bank  by  Marion  and  other   counties;    or, 
to    redeem    the  "new    issue"   of  the    bank    by    receiving 
the    same   in     payment    of    taxes.       Nor   have    we   con- 
sidered   the    question    whether    the   State    is   entitled    to 
be   subrogated,   in  the   distribution   of  the   assets   of  the 
bank,  to  the  extent  of  the  old  issue   taken    in   and  can- 


DECEMBER  TERM,  1875. 


State,  and  Watson,  Trufltee  v.  Bank  of  Tennessee. 

celled  for  taxes.  None  of  these  questions  were  legit- 
imately before  us,  tor  the  reason  that  the  State  is  not 
a  party  to  thp  suit  and  cannot  be  so  niade  without 
her  express   consent. 

We  may  also  remark,  that  we  have  not  considered 
the  question  of  the  statute  of  limitations  as  applicable 
to  the  "  new  issue " — that  question  not  arising  in  regard 
to  the  "new  issue*'  notes  held  by  Atchison  &  Duncan, 
and  these  being  all,  except  those  tendered  in  payment 
by  R.  H.  Jamison,  that  are  involved  in  the  case  as 
presented   by   the    record. 

The  court  agree  in  holding  the  following  proposi- 
tions : 

1.  When  the  Common  School  Fund  was  placed  in 
the  bank  to  constitute  part  of  its  capital,  it  became 
assets  of  the  bank,  to  which  the  creditors  of  the  bank 
had  a  right  to  look,  and  that  these  constituted  a  trust 
fund  applicable  to  the  payment  of  the  debts  of  the 
bank.  The  act  of  the  Legislature  of  1866,  which  ap- 
propriated the  assets  of  the  bank  as  school  fund,  im- 
paired the  obligation  of  the  contract  between  the  bank 
and  its  creditors,  and  was  therefore  null  and  void — 
as  was  also  the  assignment  made  in  pursuance  of  that 
act,  so  far  as  it  gave,  preference  to  the  school  fund. 
It  follows  that  the  demurrer  to  CockrilPs  cross-bill 
by  the  bank  and  the  trustee  Watson,  etc.,  was  erro- 
neously sustained,  and  that  the  demurrer  of  the  bank 
and  of  the  trustee,  etc.,  to  the  cross-bill  of  B.  R.  Mc- 
Kennie   &    Co.    was   properly    overruled. 

2.  Upon    the   statements   in  the   answer   of  Cockrill 
and  of    B.  R.  McKennie  &  Co.,  and    in  their   cross-bills 
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as  to  the  cnaracter  of  their  claims  as  depositors,  >we 
hold  that  tliev  Mre  valid  creditors  of  the  bank.  But 
if  there  is  any  illegality  in  their  claims,  it  will  devolve 
upon  the  bank  or  trustee  by  answer  and  proof  to  show^ 
such    illegality   or   invalidity. 

3.  We  hold  that  the  acts  by  which  it  was  attempted 
to  declare  the  State  independent,  and  to  dissolve  her 
connection  with  the  Union,  had  no  effect  in  changing 
the  charter  of  the  bank,  but  that  it  had  the  same 
powers  after  as  before  these  acts,  to  carry  on  a  legiti- 
mate banking  business — an<l  that  the  receiving  of  de- 
posits   was   such    legitimate    banking    business. 

4.  We  hold  that  Marion  and  such  other  counties 
as  deposited  school  land  funds  in  the  bank,  are  en- 
titled to  claim  and  receive  from  the  bank  such  state 
bonds  as  can  be  identified,  as  bonds  bought  with  such 
school  land  funds  in  pursuance  of  law;  but  as  to  so 
much  of  those  funds  as  cannot  be  s<>  traced  into  state 
bonds  now  held  bv  the  bank,  the  counties  entitled  to 
such  funds  are  creditors  of  the  bank,  having  no  pri- 
ority   over   other   depositors   or   general    creditors. 

5.  We  agree  in  holding  that  the  notes  of  the  bank, 
issued  since  May,  1861,  held  by  Atchison  &  Duncan 
and  set  out  in  their  answer,  are  legal  and  subsisting 
debts  of  the  bank,  entitled  to  payment  at  their  face 
value,  and  having  the  same  priority  of  payment  out 
of  the  assets  of  the  bank,  as  the  notes  issued  before 
the  6th  of  May,  1861.  But  we  do  not  agree  entirely 
in  the  course  of  reasoning  by  which  we  come  to  our 
conclusion.  Three  of  the  Judges  have  prepared  and 
will   file    written    opinions   on  this    branch  of  the  case — 
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the  other  two  Judges  coiiour  in  the  conclusioii,  but  do 
not  concur  with  all  the  reasoning  of  either  of  the  three 
written    opinions. 

6.  A  majority  of  the  court  hold  that  in  the  case 
of  the  Bank  w.  Jamison,  the  Circuit  Judge  committed 
DO  error,  in  sustaining  Jamison's  right  to  pay  his  debt 
to  the  bank,  in  the  new  issue  notes  of  the  bank  at 
their  face  value.  The  judgment  in  that  case  is  there- 
fore affirmed.  This  holding  rests  upon  the  doctrine 
that  when  the  notes  of  the  bank  were  issued  and  put 
in  circulation,  the  law  which  makes  them  good  in  pay- 
ment of  debt?  to  the  bank  was  in  force,  and  consti- 
tuted part  of  the  contract  between  the  bank  and  all 
holders  of  the  notes  so  issued  and  put  in  circulation 
by  the  bank.      On  this  point  Judge  McFarland  dissents. 

It  results  that  the  cause  will  be  remanded  for  fur- 
ther proceedings  on  the  original  bill  in  the  court  be- 
low,  in    accordance    with    the    rulings   of  this   court. 

The  costs  of  this  court  will  be  paid  by  the  trus- 
tee, out   of  the   assets   of  the    bank. 

On  the  16th  of  February,  1866,  the  Legislature 
passed  an  act  to  wind  up  and  settle  the  business  of 
the  Bank  of  Tennessee,  and  for  that  purpose,  directed 
that  the  President  and  Directors,  witliout  delay,  and  at 
as  early  a  day  as  possible,  cause  an  asstgnment  and 
'  deeds  of  trust  of  all  the  assets  of  said  bank  and  branches, 
and  property  of  all  kinds,  real,  personal  and  mixed, 
including  the  funds  above  describ  d  ($618,250),  (mean- 
ing thereby  the  coin  of  said  bank  invested  in  seven- 
thirty   U.    S.    bonds),   and    all    interest    accrued    or   ac- 
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cruing,  to  be  made  and  executed  in  the  name  and  on 
behalf  of  the  Bank  of  Tennessee,  and  under  its  8eal> 
for  the  uses,  and  in  trust  as  follows:  First,  "to  secure 
the  full  sum  of  $1,500,000,  the  amount  of  the  Com- 
mon School  Fund  deposited  in  the  Bank  of  Tennessee^ 
by  act  of  the  Legislature,  which  shall  be  a  preferred 
claim,  with  interest  accrued  and  accruing  on  said  suras^ 
since  the  6th  of  May,  1861,  which  said  sum  of  ?61 8,250, 
U.  S.  seven- thirty  bonds  shall  be  retained  and  placed 
in  the  hands  of  the  Treasurer  of  the  State  of  Tennes- 
see, as  a  part  of  said  common  school  fund,  originally 
deposited  in  the  Bank  of  Tennessee;"  and  second, 
"the  remainder  of  all  assets,  real,  personal  and  mixed, 
shall  be  assigned  for  distribution  pro  rata^  to  make, 
hold,  and  secure,  all  remaining  creditors,  of  all  kinds, 
excluding  all  claims  and  demands  of  all  kinds,  after 
6th   of  May,    1861,   as   absolutely   null   and   void." 

On  the  4th  of  May,  1866,  the  President  and  Di- 
rectors of  the  Bank,  in  pursuance  of  said  act  of  the 
Legislature,  executed  a  deed  of  assignment  to  Samuel 
Watson,  trustee,  of  all  the  assets  of  the  bank  for  the 
uses  and   trusts   declared   in  said  act  of  the   Legislature. 

On  the  16th  of  May,  1866,  the  State  of  Tennessee 
and  Samuel  Watson,  trustee,  in  obedience  to  the  direc- 
tions of  said  act  of  the  Legislature,  filed  this  bill  against 
the  President  and  Directors  of  the  Bank  of  Tennessee, 
Wm.  G.  Brownlow,  Governor,  A.  J.  Fletcher,  Secretary 
of  State,  S.  W.  Hatchett,  Comptroller,  and  various  in- 
dividuals named  as  creditors,  and  praying  that  publi 
cation  be  made  according  to  law,  for  all  other  persons 
claiming   now,  or   hereafter   claiming,  to    be   creditors  of 
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said  bank,  and  who  will  not  come  xuy  and  become 
parties  complainants  to  this  bill,  be  made  defendants^ 
and  required  to  file  his,  her,  or  its  claim,  in  fully 
giving  its  origin  and  consideration,  and  when  and  how 
it  arose,  and  when  said  parties  became  the  owners 
thereof,  and  the  creditors  of  said  bank.  The  provis* 
ions  of  the  act  of  the  Legislature  of  February  16lh, 
1866,  and  of  the  deed  of  assignment  made  in  pursu- 
ance thereof,  are  set  out  in  the  bill,  and  on  final 
hearing  it  prayed,  that  ^'all  proper  and  necessary  ac- 
counts be  takeu  of  the  trust  funds,  or  the  proceeds, 
and  between  said  bank  and  trustee,  or  between  the 
school  fund  and  said  bank,  and  between  said  bank  and 
its  creditors,  and  the  amount  of  its  indebtedness  ascer- 
tained, and  the  amount  of  its  assets  ascertained,  and, 
if  necessary,  a  rate  bill  be  declared,  and  said  trust  be 
cli»8ed  up  under  the  decrees  and  orders  of  the  court, 
according  to  the  uses  and  trusts  of  said  deed  of  as- 
signment,, and   acts   of  the   Legislature.'^ 

On  the  3l8t  of  May,  1867,  Mark  R.  Cockrill  filed 
his  answer,  claiming  to  be  a  creditor  of  the  bank  to 
the  amount  of  $15,654.41,  as  a  general  depositor,  the 
de|x>sit8  having  been  made  subsequent  to  May  6th,  1861, 
and  insisting  on  his  right  to  a  distributive  share  of 
the  assets  of  the  bank.  And  on  the  24ch  of  March, 
1868,  he  filed  his  cross-bill,  on  behalf  of  himself  and 
8uch  others  as  might  elect  to  come  in  as  complainants. 
Id  this  bill  the  act  of  the  Legislature  directing  an 
assignment  of  the  a<»8ets  of  the  bank,  ^giving  preference 
to  the  school  fund  and  excluding  all  claims  bearing 
date  subsequent   to   May    6th,   1861,  as   well   as   the  as- 
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signmeat    made    in     pursuance    thereof,    is    assailed     as 
unconstitutional    and    void. 

Demurrers  were  filed  to  this  cross- bill  by  the  sev- 
eral defendants  thereto,  upon  the  ground  that  the  Le^ 
gislature  had  the  constitutional  right  to  pass  the  act 
of  February  16th,  1866,  and  that  the  President  and 
Directors  of  the  bank  had  the  right,  under  the  law, 
to  give  the  preference  to  the  school  fund  and  to  ex* 
elude  claims  subsequent  to  May  6th,  1861,  as  provided 
in   the   deed   of  assignment. 

On  the  25th  of  June,  1869,  the  demurrers  were 
sustained  and  the  cross-bill  of  Cockrill  dismissed* 
From    this   decree    Cockrill    appealed    to   this   court. 

On  the  2nd  of  December,  1871,  B.  R.  McKennie 
and  others  filed  their  answer  and  cross-bill,  in  the 
original  suit,  and  on  the  22nd  of  August,  1872,  their 
amended  answer  and  cross-bill.  They  claim  to  be  de- 
positors to  the  amount  of  $120,000,  and  to  share  in 
the  assets  of  the  bank,  and  if  these  are  insufficient  to 
satisfy  their  claims,  they  pray  for  relief  against  the  State 
as  to  the  bonds  of  the  State,  amounting  to  $5,000,000, 
transferred  to  the  bank  for  money  with  which  to  pro- 
i^ure  military  supplies  in  1861,  and  also  for  the  failure 
of  the  State  to  furnish  capital  to  the  bank  to  the 
amount  of  $5,000,000,  as  provided  by  the  charter  of 
the  bank;  charging  that  the  State  furnishe<l  only  $3,- 
600,000,  and  that  a  large  deficiency  existed  at  the  time 
they  commenced  making  their  deposits  in  1859,  and 
continued  until  the  bank  was  put  in  liquidation  in  1865. 
They  pray  that  aaid  $5,000,000  in  bonds  be  declared 
valid     assets   of    the    bank — and    if    not,   then    that   the 
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State  be  held  to  account  to  the  bank,  and  to  complain* 
ants  in  the  cross-bill,  for  the  sum  of  $3,280,000,  which 
\9Ha  ysAd  over  to  the  Governor  and  Financial  Board, 
as  the  consideration  for  said  bonds.  It  is  insisted  in 
this  cross-bill,  that  the  section  2807  of  the  Code,  au- 
thorizing suits  to  be  brought  against  the  State,  is  still 
in  ibrce,  the  act  of  1865  repealing  the  same  not  hav- 
ing been  constitutionally  passed ;  and  if  this  is  not  so, 
that  as  the  State  has  come  into  court  and  made  the 
creditcirs  of  the  bank  parties,  they  have  a  right  to 
have  the  State's  obligations  ascertained  and  declared. 
They  deny  the  right  of  the  State  to  be  subrogated  to 
the  rights  of  note-holders  until  it  makes  good  the  de* 
ficiencies,   and   pays   up   all   its    liabilities    to   the   bank. 

Demurrers  were  filed  by  the  defendants  to  this 
cross-bill,  which  insisted  upon  the  validity  of  the  act 
of  February  IBth^  1866,  directing  an  assignment  of  the 
assets  of  the  bank  and  of  the  deed  of  assignment  made 
in  pursuance  thereof;  and  also  that  the  court  has  no 
jurisdiction  to  entertain  a  suit  at  the  instance  of  com- 
plainants in  the  cross-bill  against  the  State;  and  that 
the  State  having  voluntarily  joined  in  the  original  bill, 
merely  for  the  purpose  of  having  the  assets  of  the 
bank  administered,  under  the  deed  of  trust  to  Watson, 
cannot  be  made  a  defendant  to  the  answer  filed  as  a 
cross-bill,  and  for  any  purpose  outside  of  and  beyond 
the  scope   and   object  of  the   original   bill. 

On  the  22nd  of  November,  1872,  the  demurrers  to 
the  cross-bill  and  amended  cross-bill  of  B.  R.  McKennie 
and  others  were  overruled  by  the  court  and  an  appeal 
prayed   and   granted   to  the   State  and  the  trustee,  Wat- 


14  NASHVILLE : 


State,  and  Wataon,  Trustee  v.  Bank  of  Tennessee. 


son.  This  prayer  for  appeal  was  subsequently,  at  the 
8ame  terna,  withdrawn  and  suit  set  aside,  and  there- 
upon the  State  declined  further  to  prosecute  the  ori- 
ginal bill,  and  asked  that  the  same,  as  to  the  State, 
be  dismissed — which  motion  was  sustained  bv  the  court 
and  the  original  bill  ordered  to  be  dismissed  as  to  the 
State,  subject,  however,  to  any  right  which  may  have 
heretofore  been  acquired  by  the  complainants  in  the 
cross- bill,    if  any   such    exist. 

From  this  decree  dismissing  the  original  bill  as  tc> 
the  State,  the  complainants  in  the  cross-bill  appealer) 
to  this  court,  as  did  also  the  trustee  from  the  decree 
overruling   these   demurrers. 

On  the  3rd  of  December,  1872,  Atchison  &  Duncan 
filed  their  answer  to  the  original  bill,  claiming  to  be 
the  holders  of  a  large  amount  of  the  bills  or  notes 
of  the  bank,  issued  after  the  6th  of  May,  1861,  known 
as  the  ^^  new  issue,"  and  insisting  that  these  bills  or 
notes  were  legally  issued  and  put  in  circulation,  and 
that  the  bank  is  liable  therefor.  These  defendants 
attack  the  act  of  February  16th,  1866,  and  the  assign- 
ment made  in  pursuance  thereof,  as  null  and  void, 
because  of  the  preference  given  to  the  school  fund, 
and  because  of  the  provision  excluding  the  notes  issued 
after  May  6th,  1861,  from  payment.  This  answer 
was   not   filed   as   a   cross- bill. 

On  the  31st  of  July,  1873,  the  cause  was  heard  on 
the  original  bill  and  the  answer  of  Atchison  <&  Duncan 
and  proof,  when  the  Chancellor  decreed  that  the  notes 
or  bills  issued  after  the  6th  of  May,  1861,  were  valid 
-and  not   affected   by  the   amended   Constitution  of  1865^ 
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or  by  the  act  of  Februa*-y  16th,  1866,  the  same  being 
contracts  that  could  not  be  impaired  by  coDstitutional 
aiDeDdments  or  legislative  acts;  aud  that  the  trustee^ 
Watson,  is  bound  to  receive  said  notes  or  bills,  in 
payment  of  debts  due  the  bank.  And  that  Atchison 
&  Duncan  are  entitled  to  the  full  face  value  of  the 
notes  or  bills  held  by  them,  aud  to  priority  of  satis- 
faction over  the  general  creditors  of  the  bank,  and  to 
share,  pro  rata,  with  all  the  bill-holders  of  the  bank^ 
whether  old  or  new  issue.  From  this  decree  an  ap- 
peal was  taken  to  this  court  by  Watson,  trustee,  and 
others. 

In  pursuance  of  an  agreement  entered  of  record  in 
the  court  below  and  an  order  made  in  this  court^ 
John  Hall,  trustee  of  Marion  county,  filed  his  petition, 
claiming  priority  of  satisfaction  out  of  the  assets  of  the 
bank,  for  the  proceeds  of  certain  school  lands,  plaiced 
in  the  bank  under  the  act  of  1844  ot  the  Legislature. 
This  claim  rests  upon  the  cession  acts  of  North  Car- 
olina of  1789,  and  the  act  of  Congress  of  1843,  au- 
thorizing the  sale  by  the  State  of  the  school  lands 
held  in    trust   for  the   benefit   of  the   children    forever. 

From  the  history  of  the  legislation  given  from  the 
record  before  us,  it  appears  that  the  original  bill  of 
the  State  and  Samuel  Watson,  trustee,  against  the 
Bank  of  Tennessee,  has  never  been  br<5ught  to  a  final 
hearing  in  the  court  below,  but  that  the  proceedings 
which  have  taken  place  on  the  cross- bills  of  Mark  R. 
Cockrill  and  of  B.  R.  McKennie  aud  others,  and  on 
the  answer  of  Atchison  &  Duncan  aud  proof  thereon, 
have  all   been    preparatory  to  the  final   hearing.       These 
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proceedings  resulted  in  decrees  below,  by  which  de- 
murrers were  sustained  to  Cockrill's  cross-bill,  and 
overruled  to  McKennie's  cross-bill,  and  a  decree  in 
favor  of  Atchison  &  Duncan  on  their  answer  to  the 
original  bill — from  all  of  which  decrees  appeals  have 
been    taken   to   this   court. 

The  main  question  arising  upon  the  demurrers  to 
the  cross-bills  of  Cockrill  and  McKennie,  is,  whether 
the  act  of  February  16th,  1866,  directing  an  assign - 
mtnt  of  the  assets  of  the  bank,  giving  preference  to 
the  school  fund,  and  the  assignment  made  in  pursu- 
ance thereof,  are  valid  and  obligatory  as  against  the 
depositors   and   other   general   creditors   of  the   bank? 

When  the  Bank  of  Tennessee  was  chartered,  on  the 
19th  of  January,  1838,  the  State  had  the  control  of  a 
Common  School  Fund,  amounting  to  about  $1^000,000. 
It  was  determined  by  the  Legislature  that  this  fund 
should  constitute  part  of  the  capital  of  the  bank. 
Hence  by  the  2nd  section  of  the  act  incorporating  the 
bank,  it  was  provided  "  that  the  capital  of  said  bank 
shall  be  five  millions  of  dollars,  to  be  raised  and  con- 
stituted as  follows:  The  whole  of  the  Common  School 
Fund,  whether  the  same  is  vested  in  stock  in  the 
present  banks  of  the  State,  or  in  the  hands  of  the 
Superintendent  of  Public  Instruction,  or  in  the  hands 
of  the  County  agents,  or  other  persons,  except  so  much 
as  may  have  been  vested  in  any  works  of  internal 
improvements,  as  well  as  the  proceeds  of  the  Ocoee 
lands,  shall  constitute  a  part  of  the  capital  of  the  Bank 
of  Tennessee."  And  by  section  3,  *'that  the  money 
belonging    to   the    Common    School    Fund,   which    now 
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may   be    in    possession    of  the   Superintendent   of  Publie 
Instraction,  or  which    may  hereafter   come    into  his  pos- 
session,   shall     be    handed    over   to   the     President    and 
Directors    of  the   Bank    of  Tennessee,  as  capital   in  said* 
bank,    and    said    President   and    Directors,  or  a   majority 
of  them,    shall   be   authorized    and    required^   for   and  in 
behalf  of  the   State,   and    with   a   pledge   of   the   public 
faith   and    credit,   to   issue   to   the   Superintendent   afore- 
said,  State    stock    or   certificates   of  debt,    for   such    sum 
or  sums    as    may,    from    time  to   time,    be   paid    over  by 
said  Superintendent  to  the  said  President  and  Directors." 
The  plain,  unambiguous   meaning  of  the^e  provisions 
is,  that    the   State   assumed    the   power  to  vest  the  Com- 
mon   School    Fund   as   capital    in  the  bank,  whereby  the 
State  became  the  debtor  of  the  Superintendent  of  Public 
Instniction    for   the    amount   so   vested,  as   evidenced   by 
certificates   of  stock    or   indebtedness,    issued   to  the   Su- 
perintendent   of    Public    Instruction     by    the     President 
and   Director^   of   the    bank,    for   and    in    behalf  of    the 
State,   and   with   a   pledge   of    the    faith    and    credit   of 
the  State,   for   the   security   of  this   indebtedness.    '  The 
State   thereby   became   the   owner   of  stock    in  the  bank 
to  the    amount  of  the   Common   School    Fund,  and  con- 
sequently  the   debtor   to   that    amount    to   the   Commo» 
School    Fund.       This   construction   of  the    provisions  re- 
ferred   to,    is    clearly    recognized     in     section    8    of    the 
charter,    by    which    one     hundred    thousand     dollars    wa^ 
annually    set   apart   for   common    schools,  out   of   the  di- 
vidends   of    the    bank,    without    regard    to   the    actual 
dividends   declared    on  the  common    school  stock,  or  th*» 

actual   amount   of  the   capital    of  the  bank — for  the  an- 
2 — VOL.  5. 
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nual  payment  of  which  sum  the  faith  and  credit  of  the 
State   were   pledged. 

It  is  clear,  therefore,  that  the  Legislature  intended 
to  make  and  did  make,  the  Common  School  Fund  a 
part  of  the  capital  of  the  bank.  But  it  is  insisted 
that  under  the  Constitution  of  1834,  the  Legislature 
had  no  power  to  vest  the  Common  School  Fund  as 
capital  in  the  bank  so  as  to  divest  it  of  its  character 
as   a    trust   fund. 

It  is  declared  in  the  Constitution  of  1834,  that  the 
Common  School  Fund  shall  remain  a  perpetual  fund, 
the  principal  of  which  shall  never  be  diminished  by 
legislative  appropriation" — that  "the  interest  of  the 
school  fund  shall  be  inviolably  appropriated  to  the 
support  and  encouragement  of  common  schools" — and 
that  "no  law  shall  be  made  authorizing  said  fund,  or 
any  part  thereof,  to  be  diverted,  to  any  other  use  than 
the  support  and  encouragement  of  common  schools." 
There  is  no  ambiguity  in  this  language  of  the  Con- 
stitution. It  dedicates  the  school  fund  as  a  perpetual 
fund,  which  is  not  to  be  diminished  by  legislative 
appropriations — but  the  interest  thereof  is  to  be  invio- 
laby  used  for  the  support  of  common  schools.  It  is 
a  trust  fund,  to  be  controlled  and  managed  by  the 
Legislature,  but  so  managed  and  controlled  as  to  keep 
the  principal  undiminished,  but  at  the  same  time  to 
make  interest  for  use  in  supporting  and  encouraging 
<jommon    schools. 

This  provision  of  the  Constitution  of-  1834,  was 
construed  in  the  case  of  the  Governor  v.  3IcEiven. 
It  was   held   that   previous   to  the   Constitution  of  1834, 
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the  power  of  the  Legislature  over  the  school  fund, 
was  absolute  and  uncontrollable — and  that  under  the 
provisions  of  that  Constitution,  the  Legislature  was  pro- 
hibited from  passing  any  law  diverting  either  the  prin- 
cipal or  interest  of  the  fund  from  the  purpose  for 
which  it  was  designed — the  support  of  common  schools. 
It  makes  it  the  duty  of  the  Legislature  to  do  one 
thing,  which  it  was  not  bound  previously  to  do,  viz: 
to  appoint  a  Board  of  Commissioners  for  the  State,  to 
have  a  general  superintendence  of  the  fund.  All  other 
things  are  left  as  they  were  previousljs,  to  the  adoption 
of  the  Constitution,  that  is,  subject  to  the  control  of 
the  Legislature. 

It  follows,  that  nnder  the  Constitution  of  1834,  the 
Legislature  not  only  had  the  power,  but  it  was  its 
duty  in  carrying  out  its  trust,  not  only  to  guard  the 
principal  of  the  fund  so  as  to  avoid  diminution,  but 
so  to  invest  it  as  to  produce  profits  or  interest  for 
the  support  of  common  schools.  It  was  clearly  within 
the  discretion  of  the  Legislature  to  loan  out  the  fund 
on  sufficient  security,  to  individuals  or  to  the  State, 
aDd  when  so  loaned-  the  trust  would  attach  to  the 
^^curities  taken  and  would  cease  to  attach  to  the  fund 
loaned.  The  Legislature  elected  to  vest  the  fund  as 
capital  in  the  Bank  of  Tennessee,  for  and  in  behalf 
of  the  State,  and  to  give  the  faith  and  credit  of  the 
State  as  the  security  for  the  preservation  of  the  fund 
and  for  an  annual  profit  of  $100,000  for  distribution 
to  common  schools.  Until  the  disasters  growing  ont 
of  the  war  came  upon  the  bank,  the  fund  was  faith- 
fully  preserved   and   the   bank   had   promptly    paid  over 
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for  common  schools,  $100,000  each  year,  for  the  period 
of  over  twenty  years,  making  over  two  millions  of 
dollars  in  actual  profits.  When  the  school  fund  went 
into  the  bank  as  capital  it  ceased  to  be  trust  fund^^ 
for  common  schools,  but  became  trust  funds  for  the 
creditors   of  the   bank. 

It  is  laid  down  in  Abbot's  Digest  of  the  Law  of 
Corporations,  299,  that  "the  capital  stock  of  a  com- 
pany is  a  fund  set  apart  by  its  charter  for  the  pay- 
ment of  its  debts,  which  amounts  to  a  contract  with 
those  who  shall  become  its  creditors,  that  the  ftind 
shall  not  be  withdrawn  or  appropriated  to  the  use  of 
the  owner,  or  owners  of  the  capital  stock.  On  the 
dissolution  of  a  corporation,  its  effects  are  a  trust  fund 
for  the  payment  of  its  creditors,  who  may  follow  them 
into  the  hands  of  any  one  riot  a  bona  fide  purchaser, 
without  notice.  A  state  law  which  deprives  creditors 
of  this  right,  and  appropriates  the  property  to  other 
uses,  impairs  the  obligation  of  their  contracts,  and  is 
invalid.  The  fact  that  the  State  is  the  sole  owner 
of  the  stock  in  a  banking  corporation,  does  not  affect 
the   rights   of  the   creditors   in   this   respect." 

It  follows,  that  so  far  as  the  act  of  February  16th, 
1866,  gives  a  preference  to  the  school  fund,  and  so 
far  as  the  deed  of  assignment  does  the  same  thing, 
in  the  distribution  of  the  assets  of  the  bank,  the 
same  are  invalid  and  void  as  to  the  creditors  of  the 
bank. 

The  next  question  is,  whether  the  provisions  of  the 
act  of  February  16th,  1866,  and  of  the  deed  of  as- 
signment, excluding  depositors  whose  deposits  were  made 
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$QbsequeDt  to  the  6th  of  May,  1861,  from  any  partici- 
pation in  the  assets  of  the  bank,  are  valid  and  ob- 
ligatory? 

In  considering  this  question,  we  are  to  assume  that 
ike  allegations  in  the  cross-bills,  that  the  deposits  were 
made  in  the  usual  course  of  the  business  of  the  bank, 
are  true,  unless  we  can  see,  from  all  the  facts  and 
circumstances  of  which  we  can  take  judicial  notice, 
that  the    deposits   were   illegally   made. 

It  is  manifest  that  the  act  of  February  16,  1866, 
excluding  from  payment  those  deposits  made  after  May 
6,  1861,  was  void  because  it  impaired  the  obligation 
of  the  contract  between  the  depositors  and  the  bank, 
anless  that  act  was  valid  either  by  reason  of  the  5th 
and  6th  sections  of  the  Schedule  to  the  amended  Con- 
stitution of  1865,  or  by  reason  of  the  4th  section  of 
the  14th  amendment  to  the  Constitution  of  the  United 
Slates,  or  by  reason  of  the  power  of  the  Convention 
of  1865  and  the  Legislature  of  ]866,  representing  the 
tonqiierors  in  the  late  civil  war,  to  declare  the  claims 
of  the    depositors   null    and    void. 

By  reference  to  sec.  5  of  the  Schedule  alluded  to,  it 
is  found  that  all  laws,  ordinances  and  resolutions,  as 
veil  as  all  acts  doile  in  pursuance  thereof,  under  the 
authority  of  the  usurped  State  government,  after  the 
declared  independence  of  the  State  of  Tennessee,  on  or 
after  the  6th  of  May,  1861,  are  unconstitutional,  null 
and  void  from  the  beginning."  And,  by  sec.  6  of 
the  Schedule,  "all  laws,  ordinances  and  resolutions  of 
the  usurped  State  government,  passed  on  or  after  the 
6th  of  May,   1861,   providing  for  the  issuance  of  State 
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bonds,  also  all  notes  of  the  Bank  of  Tennessee  or 
any  of  its  branches  issued  on  or  after  May  6,  1861, 
and  all  debts  contracted  in  the  name  of  the  State  hj 
said  authority,  are  unconstitutional,  null  and  void,  and 
no  Legislature  shall  hereafter  have  power  to  pass  any 
act  authorizing  the  payment  of  said  bonds  or  debts, 
or  providing  for  the  redemption  of  said  notes/^  And 
by  the  4th  section  of  the  14th  amendment  to  the 
United  States  Constitution,  "all  debts,  obligations  and'' 
claims  incurred  in  aid  of  insurrection  and  rebellion 
against  the  United  States,  shall  be  held  illegal  and^ 
void,"  and  the  United  Stales  /and  any  state  are  for- 
bid  to   assume   or    pay   the   same. 

It  is  perfectly  clear  that  none  of  the  provisions 
of  these  sections  of  the  Schedule  of  1865,  or  of  the 
14th  amendment  to  the  Constitution  of  the  United 
States,  furnish  any  authority  for  the  exclusion,  by  the 
act  of  February  16,  1866,  of  the  claims  of  the  depos- 
itors. The  deposits  were  not  made  in  pursuance  of 
any  law,  ordinance  or  resolution  of  "the  usurped  state 
government,"  but  in  pursuance  of  the  original  charter 
of  the  bank  passed  in  1838.  Nor  are  these  deposits 
debts  against  the  State,  contracted  in  aid  of  insurrec- 
tion and  rebellion;  but  they  are  debts  against  the 
Bank  of  Tennessee,  contracted,  as  alleged  by  the  de- 
positors, in  the  ordinary  and  legitimate  business  of 
the  bank.  If  these  allegations  should  be  found  upon 
answer  and  proof  to  be  untrue,  the  claims  would  be 
rejected  as  illegal;  but  being  taken  as  true,  on  the 
demurrer,  they  must  be  held  to  be  legal  claims  against 
the   bank,   unless   the   Legislature   of  1866,   representing 
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the  conquering    government,   had   the   power  to   declare- 
these  deposits   null    and   void. 

We  have  seen  that  the  contracts  between  the  de- 
positors and  the  bank  were  not  affected,  or  attempted 
to  be  affected,  by  the  Schedule  to  the  Constitution  of 
1865,  or  by  the  14th  amendment  to  the  Constitution 
of  the  United  States.  Upon  what  principle  could  the 
Legislature  of  1866  declare  these  contracts  invalid?" 
The  people  of  Tennessee  undertook  to  withdraw  from 
the  Federal  Union  and  to  connect  themselves  with 
the  Confederate  Union.  This  was  accomplished,  as 
far  as  it  could  be  done,  by  the  act  of  separation  and 
the  legislation  of  the  6th  of  May,  1861.  The  result 
was  a  resort  to  military  force  by  the  United  States 
to  enforce  the  laws  and  to  restore  the  rightful  author- 
ity of  the  Federal  government  in  the  territory  of 
Tennessee.  The  people  of  Tennessee  met  force  by 
force,  and  thus  a  civil  war  was  inaugurated  and  pros^ 
ecuted  between   the  United  States  and  Tennessee.      The 

United   States   government  did  not  wage  a  war  of  con- 

• 

qnest,  but  a  war  to  reinstate  its  authority  in  the  State^ 
denying  the  right  of  the  State  to  separate  from  the 
Federal  Union,  and  claiming  all  the  time  that  the 
State  was  in  the  Union,  and  that  her  people,  though 
in  rebellion,  were  citizens  of  the  United  States.  The 
restoration  of  the  political  relations  between  the  gov- 
ernment of  the  United  States  and  that  of  the  State 
of  Tennessee  was  the  sole  object  of  the  war  on  the 
part  of  the  United  States.  It  was  not  a  war  be- 
tween two  parties  in  Tennessee,  each  claiming  to  be 
the  rightful    government. 
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It  follows,  that  when  the  United  States  triumphed 
and  re-established  their  authority,  they  claimed  and 
exercised  the  right  of  the  conquering  power  in  pre- 
scribing the  terms  on  which  the  political  relations 
should  be  restored,  but  not  in  interfering  or  claiming 
to  interfere  with  the  rights  or  contracts  of  the  citi- 
zens  not   entered   into   in    aid    of  the   rebellion. 

In  the  case  of  WhUe  v.  Hart,  13  Wall.,  647,  the 
<;ourt  says:  "At  no  time  were  the  rebellious  states 
out  of  the  pale  of  the  Union.  Their  rights  under 
the  Constitution  were  suspended  but  not  destroyed. 
Their  constitutional  obligations  and  duties  were  unaf- 
fected and  remained  the  same.  A  citizen  is  still  a 
citizen,  though  guilty  of  crime  and  visited  with  pun- 
ishment. His  political  rights  may  be  put  in  abey- 
ance   or   forfeited.^' 

Here  it  is  expressly  held  that  the  constitutional 
obligations  and  duties  of  the  State  of  Tennessee  were 
unaffected  by  the  fact  that  her  people  were  in  rebel- 
lion. She  was  prohibited  by  the  Constitution  from 
passing  any  law  impairing  the  obligation  of  contracts. 
This  prohibition  was  in  as  full  force  during  the  pen- 
dency of  the  rebellion  and  until  the  State  was  re- 
stored to  the  Union  on  the  24th  of  July,  1866,  as 
before  the  rebellion  commenced.  This  question  was 
settled  in  the  case  of  White  v.  Hart,  already  cited. 
In  that  case  the  State  of  Georgia,  in  order  to  be  re- 
stored to  her  former  political  relations  with  the  Fed- 
•eral  government,  amended  her  Constitution  as  required 
by  Congress,  and  also  providing  that  no  court  should 
give  judgment    or    enforce   any    debt,    the    consideration 
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ii(  which  was  a  slave.  In  a  suit  by  White  on  a 
note  given  for  a  slave  in  1859,  Hart  sought  to  rely 
on  this  amendment  to  the  Constitution  of  Georgia  to 
avoid  a  judgment.  The  Supreme  Court  of  the  United 
States  say,  'Hhat  the  proviso  which  seeks  to  work 
this  result  is,  so  far  as  all  pre-existing  contracts  are 
concerned,  a  nullity.  It  is  to  them  as  ineffectual  as 
if  it  had  no  existence.'^  This  shows  that  although 
Georgia  had  not  been  restored  to  her  relations  with 
the  Federal  government  under  the  reconstruction  acts, 
yet  the  Constitution  of  the  United  States  was  in  force 
and  operated  to  prevent  Georgia  from  passing  a  law 
impairing   a   contract    between   two   citizens. 

In  the  case  before  us,  the  Bank  of  Tennessee  was 
as  capable  of  contracting  with  depositors  after  the  6th 
of  May,  1861,  as  before.  The  attempt  of  the  State 
to  separate  from  the  United  States  in  no  way  affected 
the  rights  and  powers  of  the  bank  under  her  charter. 
The  bank  occupied  the  relation  of  fiscal  agent  of  the  ' 
State  before  the  attempted  separation  just  as  it  did 
afterwards,  and  was  as  fully  possessed  of  the  rights 
and  franchises  conferred  by  the  charter  after  as  before 
the  attempted  separation.  The  contract,  therefore,  be- 
tween the  bank  and  the  depositors  was  as  fully  pro- 
tected by  the  Constitution  of  the  United  States  after 
the  attempted  separation  as  before.  It  follows  that 
the  act  of  February  16,  1866,  excluding  the  deposits 
made  after  May  6,  1861,  from  participation  in  the 
assets  of  the  bank,  is  unconstitutional  and  void;  and 
that  the  demurrer  to  the  cross-bill  of  Cockrill  was 
erroniously    sustained;     and    that   as   to   the  cross- bill  of 
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B.  R.  McKennie,  so  far  as  the  questions  already  dis- 
cQssed  are  concerned,  the  demurrer  was  properly  over- 
ruled. 

But  B.  R.  McKennie  and  others,  after  answering 
and  insisting  on  their  claims  as  creditors  of  the  bank, 
file  their  answer  as  a  cross-hill,  and  pray  for  relief 
against  the  State  of  Tennessee,  on  several  distinct 
grounds: — first,  because  the  State  failed  to  furnish  the 
means  of  making  the  capital  of  the  bank  $5,000,000,. 
as  she  was  pledged  to  do;  second,  the  State  issued 
her  bonds  for  $4,000,000,  and  sold  the  same  to  the 
bank,  by  which  these  bonds  are  now  held  as  valid 
assets,  and  which  the  State  is  liable  to  pay;  and,, 
third,  because  the  State,  through  her  agents,  received 
from  the  bank  over  $3,000,000,  in  payment  for  the 
bonds  aforesaid,  and  appropriated  the  same  to  war  pur- 
poses, for  which  the  State  is  liable,  to  the  extent  of 
the  deficiency  in  the  assets  of  the  bank  thereby  cre- 
*  ated.  Whether  the  grave  questions  thus  sought  to  be 
raised  are  properly  presented  for  our  examination  and 
determination,  depends  upon  a  preliminary  question 
raised  by  the  State  by  demurrer  to  the  cross-bill  of 
B.    R.    McKennie   and    others. 

In  referring  to  the  pleadings  in  the  cause,  we  have 
already  stated  that,  although  the  original  bill  was  filed 
in  the  name  of  the  State,  as  well  as  in  the  name  of 
Watson,  trustee  of  the  bank,  yet  that  neither  in  the 
allegations  of  the  bill  nor  in  its  prayer  was  there 
anything  indicating  that  the  State  was  seeking  any  re- 
lief, or  that  she  was  for  any  purpose  a  necessarr 
jMirty. 
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Notwithstanding  this,  we  have  seen  that  McKennie 
and  others  file  their  answer  as  a  cross-bill,  and  they 
pray  for  distinct  relief  against  the  State  for  the  al- 
leged liabilities  already  Specified,  outside  of  the  mat- 
ters contained    in    the   original   bill. 

The  State  demurred  to  the  cross-bill,  and,  among 
other  reasons,  relies  upon  the  fact  that  the  allegations^ 
of  the  cross-bill  seek  to  bring  into  contestation  mat- 
ters not  involved  in  the  original  bill,  and  therefore 
not   proper   to   be    inquired   into   on   a   cross-bill. 

If  the  Chancellor  erred  in  overruling  this  demurrer, 
then  the  bill  ought  to  have  been  dismissed  as  to  the 
State;  and,  in  that  aspect  of  the  case,  the  outside 
matters  brought  out  in  the  cross-bill  are  not  legiti- 
mately  before    us   for   consideration. 

A  cross-bill  is  brought  by  a  defendant  against  a 
plaintiff  or  other  parties  in  a  former  bill  depending,, 
touching  the  matter  in  question  in  that  bill.  It  is^ 
treated  as  a  mere  auxiliary  suit,  or  as  a  dependency 
upon  the  original  suit,  and  can  be  sustained  only  on 
matter  growing  out  of  the  original  bill.  2  Danl. 
Oi.  Pr.,  1647;  Milf.  Eq.  PL,  80;  Story  Eq.  Pl.^ 
sees.   339,   402. 

It  must  be  confined  to  the  subject-matter  of  the 
original  bill,  and  cannot  introduce  new  and  distinct 
matters  not  embraced  in  the  original  suit,  and  if  it 
do  so,  no  decree  can  be  founded  on  those  matters^ 
for,  as  to  such  matters,  it  is  an  original  bill,  and 
they  cannot  be  properly  examined  at  the  hearing  of 
the   first  suit.       2   Danl.   Ch.   Pr.,    1652. 

In   the  original   bill    the   trustee,   for   the   purpose  of 
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winding  up  the  bank  and  settling  its  affairs^  made  all 
the  creditors  of  the  bank  parties,  but  the  sole  scope 
and  object  of  the  bill  was  confined  to  the  closing  oat 
of  the  business  and  affairs  of  the  bank.  These  de- 
fendants, claiming  to  be  creditors,  as  depositors,  seek 
to  go  beyond  the  purposes  of  the  bill,  and  to  obtain 
relief,  not  against  the  bank,,  but  against  the  State, 
upon  alleged  liabilities  of  the  State  growing  out  of 
the  losses  of  the  bank  assets.  We  are  of  opinion 
that  these  are  distinct  matters  not  embraced  in  the 
allegations  or  prayer  of  the  original  bill,  and  there- 
fore not  proper  matters  for  a  cross-bill.  The  demurrer 
was   therefore   erroneously  overruled. 

But  it  appears  that  after  the  refusal  of  the  Chan- 
<iellor  to  sustain  the  demurrer  of  the  State,  the  coun- 
sel for  the  State  then  moved  to  dismiss  the  original 
bill  so  far  as  the  State  was  a  party,  and  upon  this 
motion  the  State  was  allowed  to  dismiss,  but  with  a 
reservation  of  any  rights  already  acquired  by  the  de- 
fendants. 

We  have  seen  that  the  defendants  could  acquire 
no  rights  by  filing  their  cross- bill  as  to  matters  not 
embraced  in  or  growing  out  of  the  original  bill.  It 
was  error,  therefore,  for  the  Chancellor  to  refuse  to 
permit   an   absolute  dismissal   of  her   suit   by  the   State. 

In  this  view  of  the  case,  we  are  bound  to  hold 
that  the  claims  against  the  State  sought  to  be  en- 
forced by  the  cross-bill  of  McKennie  and  others,  are 
not  properly  before  us  for  examination,  and  that  the 
State  is   not   now   a  party   before   the  court. 

Whether    the    State    is    subject    to   suit,   as   the   law 
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now  stands,  is  not  a  material  question  in  this  caase, 
bat  we  may  remark,  that  in  the  case  of  Fry  v.  Brit- 
ton,  2  Heis.,  609,  this  court  held  that  the  act  of 
1865,  ch.  36,  was  a  valid  repeal  of  sec.  2807  of  the 
Code,  and  we  are  not  disposed  to  depart  from  that 
holding. 

It  is  only  necessary  for  us  to  say,  as  to  the  act 
of  1873,  to  which  our  attention  has  been  called,  that 
80  far  as  that  act  directs  the  dismissal  of  suits  pend- 
ing at  the  time  of  its  enactment,  it  can  have  no 
force,  because  it  is  judicial  and  not  legislative  in  its 
character. 

On  the  26th  of  August,  1870,  John  Hall,  as  Trus- 
tee of  Marion  county,  filed  his  petition  in  this  cause, 
representing  the  fund  derived  from  the  school  lands 
in  Marion  county,  sold  under  the  act  of  1844,  ch. 
104,  and  paid  over  to  the  branch  of  the  Bank  of 
Tennessee   at   Athens,   in    pursuance   of  said   act. 

By  the  act  of  Congress,  approved  April  18,  1806, 
the  United  States  conveyed  to  the  State  of  Tennessee 
the  lands  within  the  present  boundaries  of  the  State 
lying  east  and  north  of  the  line  known  as  the  Con- 
gressional Reservation  Line,  subject,  however,  to  all 
tiie  *' express  conditions''  found  in  the  cession  act  of 
North  Carolina  of  1789,  among  which  is  the  follow- 
ing: 

"And  the  State  of  Tennessee  shall,  moreover,  in 
issuing  grants  and  perfecting  titles,  locate  six  hundred 
and  forty  acres  to  every  six  miles  square  in  the  ter- 
ritory  hereby   ceded,   where    existing   claims  will    allow 
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the   same^    which    shall    be   appropriated    for   the   ase   of 
schools   for   the   instruction    of  children    forever/* 

This  conveyance  was  "  ratified,  confirmed,  and  ac- 
<3epted"  by  the  State  of  Tennessee  by  act  of  the  Gen- 
eral   Assembly    in    1806,   ch.    10. 

In  pursuance  of  the  trust  ao  accepted  by  the  State*, 
surveyors  were  required  to  lay  off  school  sections  in 
each  township,  and  by  the  act  of  1817,  ch.  126, 
grants  were  directed  to  be  issued  "  by  the  State  for 
the    use   of  schools    for   the    instruction    of  children." 

The  lands  so  laid  off  for  the  use  of  schools  were 
rented  out,  and  the  proceeds  used  for  school  purposes, 
until  1844,  when  an  act  was  passed  by  the  Legisia* 
ture  providing,  in  pursuance  of  an  act  of  Congress  of 
1843,  for  the  sale  of  the  school  lands.  By  the  third 
section  of  this  act  it  was  provided  that  upon  the  sale 
of  the  school  lands  the  ''notes,  or  obligations  and 
money  received  by  the  Clerk  of  the  Circuit  Court, 
shall  be  delivered  and  paid  over  to  the  Bank  of  Ten- 
nessee, or  any  branch  thereof  nearest  to  the  lands; 
and  it  shall  be  the  duty  of  said  bank  or  branch  to 
(collect  said  notes  or  obligations  as  they  may  become 
<lue  and  owing;  and  it  shall  be  the  further  duty  of 
said  bank  or  branches  to  invest  the  principal  so  re- 
ceived or  collected,  in  the  bonds  of  this  State,  pro- 
vided such  bonds  can  be  purchased  at  their  nominal 
value  or  less.  And  provided,  further,  that  said  bank 
or  branch  shall  be  liable  for  the  principal  paid  in, 
with  six  per  cent,  thereon,  until  the  investments  herein 
<lirected    shall    be  made,   and    no    lunger,"   etc. 

Petitioner   states    that    the    school    lands   in    Marion 
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County  were  sold  in  pursuance  of  this  act,  and  the 
money,  notes,  and  obligations  deposited  in  the  branch 
bank  at  Athens,  and  he  claims  that  the  beneficiaries 
of  this  fund  have  a  lien  on  the  assetts  of  the  bank 
prior   to    that   of    the    other   creditors,   and    prays    that 

« 

the    same   be   declared   aocordingly. 

It    is   true   that    the   State    held    these   school   lands 
as    trustee   for   the    use   and   benefit   of    the   children   in 
their   respective  districts   forever,  and   that   by  the  Con- 
ijtitation   of    1834   the    Legislature   was    prohibited   from 
diminishing   the   fund   or  devoting   it  to  any  othei    pur- 
pose.      Down   to   the   sale   of  the   lands   in    1844   noth- 
ing   but   the   rents   of  the   lands   could   be   appropriated, 
the     State    having    no    power    to    sell    them.       But    in 
1843    Congress   authorized    the   Legislature  of  Tennessee 
to    sell     the   school    lands,   and    ^*  to   invest    the    money 
arising  from  the  sales  thereof  in  some   productive  fund, 
the    proceeds   of  which   shall    be   forever   applied,    under 
the    direction   of  said    Legislature,   to   the    use   and   sup- 
port  of    schools   within    the   several    townships   and    dis- 
tricts  for   which   they  were   originally   reserved   and    set 
apart,    and    for    no    other    use    or    purpose    whatever." 
The    lands   were    sold    in    strict   conformity   to   this   act 
of    Congress,   and    the   proceeds   deposited    in   the   bank 
for   the   purpose   of  investment   in   state   bonds. 

Upon  these  facts  it  is  clear  that  the  State  was 
trustee  for  the  beneficiaries  of  these  lands,  and  was 
bound  by  the  Constitution  of  1834  to  preserve  the 
same  undiminished  by  any  legislative  appropriation 
thereof.  But  by  the  act  of  Congress  of  1843  spe- 
cific  directions  were  given  to  the   Legislature   to  invest 
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the  proceeds  of  the  sales  in  "some  productive  fund."* 
This  direction  was  strictly  carred  out  by  the  Legis- 
lature^ when  the  proceeds  were  ordered,  by  the  act 
of  1844,  to  be  deposited  in  the  bank  for  investment 
in   state   bonds. 

If  the  bank  invested  the  funds  in  state  bonds^ 
they  would  remain  in  the  bank  on  special  deposit^ 
and,  as  far  as  they  can  be  identified,  the  beneficiaries 
have  a  right  to  the  benefit  of  them,  and  to  this  ex- 
tent their  claim  is  superior  to  that  of  all  creditors  of 
the  bank.  But  if  the  bank  failed  to  make  the  in- 
vestment, or  if  made,  and  the  bonds  have  been  used 
for  other  purposes,  or  cannot  now  be  identified,  in 
either  event  there  was  a  breach  of  the  trust  reposed 
in  the  Legislature  and  in  the  bank,  and  the  bank 
becomes  responsible  for  the  amount  so  received  on  de- 
posit, with  interest.  But  this  claim,  in  that  aspect 
of  the  case,  constitutes  only  an  indebtedness  to  the 
school  districts  as  depositors,  and  is  no  lien  superior 
to   that   of  other   depositors. 

Whether  the  State  is  liable  by  reason  of  the  pledge 
of  her  faith  for  the  preservation  of  this  portion  of 
the  school  fund,  belonging  to  the  school  districts,  to 
make  good  any  losses  that  may  have  been  sustained 
by  the  bank,  cannot  be  inquired  into  in  this  case  for 
the  reason  already  stated,  that  the  State  is  not  a  party 
to  the  suit.  Nor  is  this  branch  of  the  case  before 
us  in  a  shape  to  authorize  any  further  action  on  it. 
The  bank  should  have  an  opportunity  to  answer  the 
petition,  and  to  make  proper  defense.  To  this  end 
the    petition    will    be    remanded,    that    the    claim    may 
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he    properly  adjudicated  on    the   hearing  of  the   original 
bfll. 

NEW  ISSUE. 

Atchison  and  Dnncan  file  their  answer,  claiming  fo 
be  the  holders  of  a  large  amount  of  the  notes  of  the 
Bank  of  Tennessee,  put  in  circulation  after  the  6th  of 
May,  1861,  insisting  that  they  are  valid  debts  of  the 
bank,  and  entitled  to  pro  rata  satisfaction  out  of  the 
aasetts  of  the  bank  with  the  notes  issued  prior  to 
May    6,    1861. 

The  validity  of  these  notes  is  resisted  on  several 
distinct   grounds :  » 

1.  It  is  said  that  they  were  repudiated  and  de- 
clared null  and  void  by  the  Schedule  to  the  Consti- 
tution of  1865,  and  by  the  act  of  the  I^egislature  of 
Fri>ruary  16,  1866,  and  that  the  Convention  and  the 
Legislature  had  the  constitutional  right  to  dtclare  them. 
nail    and    void. 

The  first  ground  upon  which  this  position  is  main- 
tained, as  stated  bv  one  of  the  counsel  for  the  Stat(*,. 
is  as    follows: 

"  We  agree  that  the  annnlling  of  a  valid  contract 
by  a  subsequent  legislative  act  or  constitutional  amend- 
ment wonld  be  void,  because  in  conflict  with  that 
provision  of  the  Constitution  of  the  United  States 
which  prohibits  the  impairing  of  the  obligation  of  a 
contract.  But  that  provision  of  the  Constitution  can 
certainly  have  no  application  to  contracts  entered  into 
under  a  usurped  government,  by  and  between  persons 
in  insurre<^tion  and  rebellion,  and  a  fortion  to  con- 
3 — VOL.  5. 
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tracts  between  the  usarped  and  rebellious  government 
itself,  through  its  fiscal  agent,  and  its  rebel  subjects. 
All  such  so-called  contracts  are  at  the  mercy  of  the 
legitimate  government,  when  restored.  It  is  for  the 
political  department  to  say  how  they  shall  be  treated 
hy  the  government.''  And  further,  "By  the  rebel- 
lion, those  who  became  parties  to  it,  either  voluntarily 
or  through  coercion  of  circumstances,  are  placed  at 
once  out  of  the  pale  of  the  law,  and  every  thing  they 
may  do,  either  with  their  rebel  government  or  be- 
tween themselves,  is  tainted  with  ilegallity  and  void, 
if  the  legitimate  government  choose  so  to  treat  it 
through    the    action    of  its    political    department/' 

These  positions  rest  upon  the  assumption  that  the 
late  civil  war,  so  far  as  the  State  of  Tennessee  was 
■concerned,  involved  a  contest  between  two  contending 
forces,  one  representing  the  usurped  or  rebel  govern- 
ment, and  ^the  other  the  legitimate  or  rightful  govern- 
ment, and''*that  the  triumph  of  the  Federal  arms  in 
that  contest  resulted  in  the  conquest  of  the  State  by 
the  rightful  government;  the  consequence  of  which 
oonquest  was,  that  every  thing  done  by  those  who 
became  parties  to  the  rebellion,  either  with  their  rebel 
government  or  between  themselves,  was  tainted  with 
illegality  and  void,  if  the  legitimate  government  choee 
so  to  treat  it  through  the  action  of  its  political  de- 
partment. 

The  other  counsel  for  the  State,  upon  a  somewhat 
diflFerent  process  of  reasoning,  arrives  at  the  same  con- 
<;lusion.  He  says  that  when  two  parties  in  a  state 
submit   the   issues   of  political   strife   to   the   arbitrament 
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of  arms,  the  result  of  that  appeal  must  determiDe 
something.  In  the  late  contest^  he  says^  ''the  result 
was  that  the  then  acting  State  Government  was  over- 
throw^n  by  revolution,  and  the  new  government  estab- 
lished by  arms  and  upheld  by  power.  That  revolu- 
tionary and  successful  government  of  1865  then  be- 
came the  government  of  Tennessee,  and  that  former 
government  of  1861  perished.  From  the  time  the  is- 
sue was  tendered  and  accepted,  the  revolutionists  of 
Tennessee,  with  aid  from  abroad,  denied  the  right  of 
the  then  government.  On  that  issue  they  fought,  and 
they  succeeded  in  driving  the  government  of  1861 
from  the  State.  As  the  successful  revolutionists  in 
the  civil  war,  they  have,  by  the  universal  law  of  na- 
tions and  States,  certain  rights,  one  of  which  is  to 
8ay  what  acts  of  the  uprooted  government  are  valid, 
and    what   void." 

We  do  not  understand  the  counsel  in  this  state- 
ment of  his  position,  to  maintain  expressly  that  the 
saccessful  revolutionary  government  of  1865  had  the 
right  to  declare  contracts  between  citizens  of  the  gov- 
ernment of  1861  null  and  void,  but  the  right  to  say 
what  acts  of  the  uprooted  government  are  valid,  and 
what   void. 

We  deem  it  unnecessary  to  examine  the  question 
whether,  upon  the  assumed  state  of  facts,  the  posi- 
tions of  the  counsel  for  the  State  are  sustained  by  the 
authorities  cited  and  relied  on  by  them.  We  may 
remark,  however,  that  we  do  not  understand  the  lan- 
guage of  Ch.  J.  Marshall,  in  the  case  of  Brovm  v. 
United   States,   8   Cr.,    110,    as   justifying   the   conclusion 
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drawn    from   it    by   counsel.       That    language   is,   *'  Re- 
specting   the    power   of   government    (to   confiscate   ene- 
my ^s    property)    no    doubt    is    entertained.       That    .war 
gives   the   full   right   to   take  persons  and   confiscate  the 
property   of    the    enemy    wherever    found,    is    conceded. 
The   mitigation   of   this    rigid    rule,   which    the   humane 
and    wise   policy    of   modern   times    has   introduced   into 
practice,   will    more   or   less   affect    the   exercise   of   thia 
right,   but    cannot    impair    the    right    itself.       That    re- 
mains  undiminished,   and   when   the   sovereign   authority 
shall  choose  to  bring  it  into  9peration,  the  judicial  de— 
partment    must    give   effect    to   its   will."       We   do   not 
think   this  language   is   susceptible   of  the   interpretation, 
that    after   a   rebellion    by   one   or    more    states   agaixist 
the    authority    of   the    United    States    Government    has 
been  overcome,  the  political  department  of  the   success- 
ful  government  can   declare  hull  and   void   private  con- 
tracts  entered    into   between    the   citizens   of  the   rebell- 
ing   government,    but   having    no    connection    with   the 
rebellion.         We     think     the    correct     rule,     applicable 
to   such    cases,   is   laid  down    by   Judge   Catron    in   the 
case   of   the    United    States   v.    Powers,   11    How.,    577, 
when   he    says,   ^^  By   the   laws   of    nations    in   all   cases 
of    conquest    amongst    civilized    nations    having    estab- 
lished  laws   of  property,  the   rule   is  that  laws,   usages, 
and   municipal   regulations   in   force   at   the   time   of  the 
conquest,   remain    in    force    until    changed    by   the   new 
sovereign." 

But  in  the  case  now  before  us,  neither  the  Con- 
vention of  1865  nor  the  Legislature  in  1866,  in  de- 
claring   the    notes    issued    by  the    bank    after   May   6, 
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1861,    invalid    and   void,   undertook    to   annul    or   abro- 
gate   any   law   or   usage,  or  municipal    regulation   of  the 
rebel     government;    but    they    assumed    to    make    void 
the    contracts   between   the   holders   of  the   notes   of  the 
bank     and    the    bank,   because    of    their    illegality.       If 
these    notes  were  put  into  circulation  and  received  from     • 
the    bank   to  aid   in  the  insurrectionary  movement,  then 
they    -were  void    for   illegality,    at   least   in    the   hands  of 
those    who    were   not   innocent   holders;   but   whether   so 
illegally    put    in   circulation   or   not,   is   a   judicial   ques- 
tion,   and    not   one   for   the    Convention    or   the   Legisla- 
ture,   unless    the    fact    that    the    bank,   besides   being   a 
trading   corporation,   was   also,    to   a   certain    extent,   the 
agent    of    the    State    in    keeping    and    paying    out    its 
means  justifies  such  a  conclusion.      As  we  have  already 
stated,    the    bank    occupied    the    same    relation    to   the 
State    after   the   6th    of    May,    1861,    as    before,   and    no 
change    in    that   relation    was   made   by   any   act   of    the 
Legislature   after   that   time.       It    received    the    revenues 
of  the  State  on   deposit   and    for  safe  keeping,  and    dis- 
bursed   the    same,   on    the   checks   of   the    Treasurer   of 
the    State,  just   as   it   received  and    paid  out   the   depos- 
its   of    individuals.       It    was   independent    in    its   opera- 
tions of  the  State,  except  as  those  operations  were  con- 
trolled    by    the    terms   of    its   charter,    or   other    laws   of 
the    State.       It   was    not    one   of    the    fiscal    agents    of 
the     State,    as    recognized    by     the     Constitution.        Its 
powers    as   a   trading    corporation    were    clearly   defined, 
and   among   these  was   the   power  to   issue   its   notes  for 
circulation    as    money,    upon    the    discount   of    notes   or 
the    purchase    of   bills.       These    were    transactions    be- 
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tween  the  *  bank  and  its  customers,  with  which  the 
State  had  nothing  to  do.  They  constituted  private 
contracts,  which  were  protected  from  infringement  by 
the  Constitution  of  the  United  States.  The  fact  that 
the  State  was  the  owner  of  the  capital  stock,  in  no 
way  affected  these  transactions  as  private  contracts.. 
They  are  to  be  governed  by  the  same  rules  and  laws 
as   if  they   were   contracts   between    natural   persons. 

But  if  it  were  admitted  that  the  positions  of  the 
counsel  for  the  State  would  be  correct  when  applied- 
to  the  assumed  relation  of  the  rebel  government  of 
1861  and  the  legitimate  government  of  1865,  yet  they 
cannot  control  our  decision,  as  we  have  a  different 
view  of  the  status  of  the  State  in  the  late  civil  con- 
flict. 

The  Legislature  of  1861  was  the  legitimate  repre- 
sentative of  the  sovereignty  of  the  State,  so  far  as 
the  law-making  power  was  concerned.  During  the 
continuance  of  the  war  there  was  no  other  body  which 
claimed  to  constitute  the  true  legislative  body.  No 
issue  between  two  such  contending  claimants  was  in- 
volved in  the  war.  Those  citizens  who  joined  the 
Federal  armies  and  fought  against  the  army  raised  by 
the  State,  fought  for  no  other  object  than  that  for 
which    the    Federal    armies   fought. 

The  Legislature  of  1861  claimed  the  right  to  de- 
clare the  independence  of  the  State,  and  to  separate 
from  the  Federal  Union,  provided  the  people  of  the 
State  in  their  sovereign  capacity  should  so  determine. 
This  right  was  asserted  and  ratified  by  the  people, 
and   it  was   so   far  successful   that   for  a  time  all   traces 
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of  the  authority  of  the  United  States  Government  were 
obliterated.       The    Governmeot    of    the    United    States 
denied    this    right    asserted    by   the    State,    maintaining 
that    the   Constitution   of   the   United    States   formed   an 
"  indestrootable   union  with  indestructable  states."       The 
issue    thus   joined   was   submitted   to   the   arbitrament   of 
arms.        The  war  was  waged   by  the   United   States,  not 
for    €X>nquest,   but    to    regain    and    restore    its   constitu- 
tional   authority   in    the    State.       To   effect    this   armies^ 
were     raised    and    sent   to    meet    and   overcome   the   ar- 
mies  by  which  the  constitutional  authority  of  the  United 
States   was   expelled.       It   was   maintained   all    the   time 
by  the  United  States  that  the  Constitution  never  cease(} 
to    have   force  and  vitality  in   the  State;   that   its   prac- 
tical    operation   was    only   suspended    by   military   force,. 
and     that    the    State    itself    was   all    the    time    in    the 
Union,   the    legislative    acts    for   her   independence    and 
separation   therefore   being   nullities. 

In  view  of  the  positions  maintained  by  the  coun- 
eel  for  the  State,  it  is  important  that  the  issues  in- 
volved in  the  war,  and  the  principles  determined 
thereby,   should   be   clearly   and    distinctly   ascertained. 

1.  The  distinctive  doctrine  on  which  the  United 
States  Government  entered  into  the  contest  was,  that 
the  Constitution  created  a  government  of  individuals^ 
and  not  a  confederacy  of  states.  In  this  view  the 
Constitution  created  a  national  and  not  a  federal 
government.  It  was  conceded  that  the  government 
of  the  nation  and  the  government  of  the  States  are 
each  alike  absolute  and  independent  of  each  other  in 
their   respective    spheres    of   action ;    but    it   was    main- 
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tained   that   the   government   of    the   nation   is   as   muoh 
a   part  of  the   government  of  the   people   of  each   state, 
and   as   much  entitled   to  their  allegiance  and   obedience 
as   their   own    local    state   governments,    *4he    Constitu- 
tion  of  the  United   States   and   the   laws   made   in    pur- 
suance  thereof^'   being,   in    all   cases   where   they   apply, 
the   supreme   law   of   the   land.       For   all    the   purposes 
of    the    national    government,    it   was    maintained    that 
the   people   of    the   United   States   are    an    integral,   and 
not    a   composite    mass,   and    their    unity   and    identity, 
in   this   view   of  the   subject,   are   not    affected   by   their 
segregation    by    state    lines    for    the    purposes    of   state 
government   and   local   administration. 

Upon    these    doctrines    the   war   was    prosecuted    by 
the   United   States,   and    by   its   result  we   are   bound    to 
accept    them    as   the   established    principles   of    our   gov- 
ernment,  so    far   as    such    questions   can    be    settled    in 
that    mode,    however    much    they    may   conflict   with   oiu* 
individual   convictions.       From  these    principles   the   de- 
duction   is    logical,    that    the    rebellious    states    were    at 
no    time    out   of    the    pale   of    the   Union;    their   rights 
under    the    Constitution    were    suspended,    but    riot    de- 
stroyed;   their  constitutional  duties   and   obligations  were 
unaffected,   and    remained   the  same.       A  citizen   is  still 
a    citizen,    though    guilty    of    crime    and    visited    with 
punishment.       His  political  rights  may   be  put  in  abey- 
ance  or   forfeited.       The  result  depends   upon    the   rule, 
as   defined    in    the   law,    of   the   sovereign    against  whom 
he   has   offended.        White  v.   Hart,    13   Wall.,   650. 

From  these    premises  it  was  determined,  in  the  case 
<;ited,   that   a   state,   after   her   rebellion   and    before  her 
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repreaeDtatioD    was    restored^    had    no    more    power    to 
pft88    a    law    impairing    the    obligation    of   contracts,   or 
to    do    anything   else   prohibited    to   her    by    the    Oonsti- 
tatioD   of  the   United   States,   than    she    had   before   the 
rebellion   began,  or  after   her  restoration   to  her  norma? 
position    in    the    Union.       The    necessary    sequence    is^ 
tl&at    during   the  existence'  of  the   rebellion   private  con- 
tracts   in    the    rebel    states,    not    affected    by   illegality^ 
were  protected  against  legislative  infraction  by  the  Cob- 
stitution  of  the   United   States,  and   that   upon  the  suc- 
cess   of  the   national   arms   the   national    government,  as 
the    conquering   party,   claimed   and    exercised    no   other 
poip^er    than    that   of    prescribing    the    terms    on    which 
the    states   should    be   restored    to   their   former    political 
rights^  by  representation  in  Congress.       It  follows,  also, 
that   the   success   of    the    national    arms   did    not    result 
in    a   conquest   of    the    territory    of   the   states   in    rebel- 
lion, and,   therefore,    that    the    principles   of    law   appli- 
cable  in   such   conquests   have  no    proper   application    to 
the   result  of  the   late  civil   war;     nor  have  those  prin- 
ciples  any   application    which    govern    as   to   the    powers 
of  the  legal  government  iu  a  state,  after  an  unsuccess^ 
ful    attempt   by   a   rival    claimant    to   overthrow   the   le- 
gitimate  government,   as    in    the    case   of    the   Dorr   re- 
bellion.      But    the    principles    which    govern    upon    the 
nnsuccessrul    attempt   by    a    portion    of  the   states   to   as- 
sume  and    maintain    their    independence    of    the    federal 
government,    are     necessarily    deduced    from     the    facts,' 
that   the   states  were  never  out  of  the   Union,  and  that 
the   Constitution   of  the   United    States   never   ceased   to 
be   in    force   in   those   states,   and    from   the  known   par- 
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amount  object,  for  the  accomplishment  of  which  the^ 
war  was  prosecuted  by  the  United  States,  the  restora- 
tion of  the  authority  of  the  national  government  in 
the  states,  in  which  it  was  suspended  by  military  force. 
It  was  no  part  of 'the  object  of  the  United  States,  in 
prosecuting  the  war,  to  interfere  with  the  laws  of  the 
State,  or  with  the  private  rights  and  contracts  of  her 
citizens,  except  where  such  laws  were  made  co  aid  or 
promote  the  cause  of  the  rebellion,  or  where  such 
rights  or  contracts  were  affected  by  a  like  illegality. 
All  such  laws,  rights  and  contracts  not  affected  with 
the  illegality  referred  to,  were  secure  even  against  the- 
consequences  of  war,  for  the  reason  that  they  were 
protected  and  preserved  by  the  Constitution  of  the 
United  States,  which  continued,  in  the  midst  of  the- 
war,   to   be   operative   for   these   purposes. 

The  triumph  of  the  arms  of  the  United  States  did 
not  result  in  a  conquest  of  the  State  of  Tennessee,  in 
the  legal  acceptation  of  that  word,  nor  has  the  polit- 
ical department  of  the  United  Slates  ever  so  regarded 
it.  The  Convention  of  1865,  and  the  Legislature  of 
that  year,  came  into  existence  as  a  consequence  of  the 
success  of  the  United  States  armies,  but  neither  they 
nor  their  constituents  had  achieved  any  conquest  whicU 
secured  to  them  the  tremendous  power  of  declaring^ 
such  laws  and  such  contracts  void  as  they  might  choose 
to  annul.  The  United  States,  the  real  conquering  par- 
ty, claimed  no  such  power,  nor,  indeed,  could  such 
power  have  been  claimed  without  ignoring  the  real 
object  for  which  the  war  was  waged,  and  witho.ut  pal- 
pable   violation    of  the   United   States   Constitution. 
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These  positions  are  sustained  by  the  following  au- 
thorities: 2  Black.,  635;  4  Wall.,  4;  2  Wall.,  258; 
3   CoL,    554;     13   Wall.,   647. 

2.  The  resolution  of  Congress  adopted  on  the  24th 
of  July,  1866,  whereby  Tennessee  was  restored  to  rep- 
resentation in  that  body,  refers  to  and  recognizes  the 
adoption  of  the  Schedule  to  the  Constitution  of  1865, 
as  follows:  "Whereas,  the  people  of  said  state  did^ 
on  the  22d  of  January,  1865,  by  a  large  popular  vote,. 
adopt  and  ratify  a  constitution  of  government  whereby 
slavery  was  abolished,  and  all  ordinances  and  laws  of 
i^eoession,  and  debts  contracted  under  the  same,  were 
declared  void,"  &c.  Upon  no  fair  construction  of 
this  language,  can  it  be  understood  to  apply  to  an) 
other  than  debts  contracted  under  ordinances  and  laws 
of  secession,  but  not  to  debts  between  individuals,  con- 
tracted in  their  private  transactions.  After  having  ac- 
cepted representation  in  Congress  upon  these  terms,. 
the  State  may  be  estopped  from  disputing  their  valid- 
ity. But  the  terms  refer  alone  to  the  restoration  of 
the  political  relations  between  the  United  States  and 
the  State,  and  have  no  reference  to  contracts  between 
individuals,  which  are  protected  from  interference  by 
the  Constitution  of  the  United  States.  White  v.  Hart,. 
13  Wall.,  647.  As  between  the  bank,  therefore,  and 
the  noteholders,  the  resolution  of  Congress  can  have 
no  application. 

3.  The  same  is  true  as  to  the  language  of  the 
14th  amendment  of  the  United  States  Constitution, 
which  declares  "neither  the  United  States  nor  any 
state  shall   assume   or    pay   any   debt   or    obligation   in- 
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ctirred  in  aid  of  insurrection  or  rebellion  against  the 
United  States,  *  *  but  all  such  debts,  obligations 
or  claims  shall  be  held  illegal  and  void/^  This  Ikn- 
guage,  neither  by  its  literal  terms  nor  by  fair  impli- 
cation, can  be  understood  to  apply  to  debts  owing  by 
the   bank   to   its   noteholders. 

4.  But  the  question  still  remains,  whether,  as  a 
matter  of  fact,  the  notes  of  the  bank  put  in  circula- 
tion after  the  6  th  of  May,  1861,  were  so  issued  and 
put  in  circulation  in  aid  of  the  rebellion,  and  for  that 
reason   illegal   and   void? 

To  determine  this  question,  it  becomes  necessary  to 
examine  the  proof  as  it  appears  in  the  record,  in  the 
shape   of  agreed    facts   and    in    depositions. 

The  proof  in  the  cause  shows  that  the  officers  of 
the  bank  were  sympathisers  in  the  rebellion,  and  co- 
operated freely  and  willingly  with  the  Legislature  and 
Governor  of  the  State  in  carrying  out  the  policy 
adopted  by  them  in  preparing  for  the  conflict  of  arms 
which  was  then  imminent  between  the  United  States 
forces  and  those  of  the  State.  To  this  end  the  bank 
officer*  voluntarily  purchased  the  war  bonds  issued  by 
the  Governor  under  the  authority  of  the  Legislature, 
and  placed  tlie  proceeds  of  those  bonds  to  the  credit 
of  the  military  board,  to  be  by  that  board  checked 
out  in  defraying  the  expenses  of  raising  and  equipping 
troops  and  procuring  supplies  for  the  purpose  of  re- 
sisting the  authority  of  the  United  States  and  sustain- 
ing  the    rebellion. 

It  further  appears,  that  when  the  bank  officers  pur- 
chased  the   war    bonds,   they   knew   that   in    paying   fbr 
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these  bonds  the  means  of  the  bank  would  be  so  far 
exhausted  in  meeting  the  drafts  of  the  military  board, 
that  it  would  be  necessary  for  the  board  of  directors 
to  make  an  additional  issue  of  the  circulation  of  the 
hank  in  order  to  meet  the  ordinary  and  legitimate 
holiness  of  the  institution,  as  well  as  to  meet  the 
<baftB  of  the  military  board.  It  is  thus  apparent  that 
the  new  issue  in  controversy  originated  in  and  was 
the  known  result  of  the  action  of  the  bank  officers 
in  purchasing  the  war  bonds  and  applying  the  assets 
of  the    bank   in   paying   for   those   bonds. 

It  also  appears  that  the  board  of  directors  of  the 
ba^k  was  legally  elected,  and  fully  authorized  by  the 
charter  of  the  bank  to  increase  the  circulation  by  issu- 
ing new  notes  or  bills,  and  that  the  amount  of  the 
new  issue  so  made  was  not  in  excess  of  the  amount 
anthorized  by  the  charter  of  the  bank.  It  is  also 
shown  that  the  new  issue  was  in  all  respects  similar 
to  the  old  issue  of  the  bank,  and  that  when  properly 
signed  and  ready  for  use,  it  was  handed  over  to  the 
teller  of  the  bank  to  be  paid  out  indiscriminately  upon 
the  checks  of  the  creditors  of  the  bank;  and  that,. 
mken  so  issued,  it  was  put  into  circulation  in  the  or- 
dinary way  by  being  paid  out  on  checks  of  depositors, 
of  parties  having  had  notes  and  bills  discounted,  in- 
clnding  to  some  extent  the  checks  of  the  military 
board. 

It  is  shown  that  the  notes  of  the  bank  held  by 
defendants  Duncan  and  Atchison  were  bought  in  open 
market  for  from  thirty  to  fifty  cents  in  the  dollar, 
without  any  knowledge   or  belief  that  they  were  issued 
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in  aid  of  the  rebellion,  but  that  they  were  bought 
after  the  assignment  of  the  assets  of  the  bank  to 
complainant   Watson    as   trustee. 

Upon  these  fact*?  the  first  question  to  be  considered 
is,  whether  the  act  of  issuing  the  notes  in  controversy 
for  circulation  was  illegal?  It  may  be  true,  as  tes- 
tified by  Mr.  Torbett,  president  of  the  bank,  that  he 
was  opposed  to  negotiating  for  long  time  six  per  cent 
securities,  and  that  he  proposed  negotiating  for  short 
lime  eight  per  cent  securities,  believing  the  bonds  of 
the  State  to  be  undoubted  security,  and  eight  per  cent 
fair  remuneration  to  the  bank;  and  that  the  board 
bought  them,  and  paid  for  them,  from  time  to  time, 
in  such  funds  as  happened  to  be  on  hand,  without 
regard  to  issues,  there  being  at  that  time  no  distinc- 
tion in  the  currency  of  the  bank;  and  that  the  trans- 
actions with  the  State  were  in  good  faith,  and  believed 
to  be  for  the  best  interest  of  the  bank.  Viewed 
from  the  standpoint  occupied  by  Mr.  Torbett,  he  may 
have  overlooked  the  risk  attending  such  transactions, 
but,  misled  by  his  strong  sympathy  with  the  cause  of 
ihe  rebellion,  he  no  doubt  honestly  believed  that  it 
would  prove  successful,  and  consequently  that  the  in- 
vestment would  prove  remunerative.  But  it  is  mani- 
fest, from  all  the  proof,  that  a  leading  consideration 
with  the  officers  of  the  bank  in  making  the  invest- 
ment, was  to  furnish  to  the  Governor  and  the  mili- 
tary board  the  means  of  making  a  successful  resistance 
to  the  military  forces  of  the  United  States.  In  this 
view,  the  issuance  of  the  bonds  by  the  State  and  their 
purchase    by    the    bank    were    both    illegal,   as   declared 
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hy  the    14th    amendment    to    the    Constitution    of    the 
United  States. 

The  contract,  as  we  infer  from  the  testimony  of 
Mr.  Torbett,  was,  that  the  bank  agreed  to  purchase 
the  bonds  and  to  pay  for  them,  from  time  to  time, 
as  issued  and  transferred,  with  such  funds  as  happened 
to  be  on  hand,  without  regard  to  issues,  there  being 
at  that  time  no  distinction  in  the  currency  of  the 
bank. 

Under  this  contract  the  Governor  executed  and  de- 
livered to  the  board  bonds  to  the  amount  of  $4,300,000, 
of  which  j(3,800,000  were  passed  to  the  bank,  and  the 
amount  placed  to  the  credit  of  the  military  board. 
The  board  seems  to  ^have  disposed  of  $577,000  of  the 
bonds,  retaining  $3,223,000.  Up  to  and  including 
the  Slst  of  August,  1861,  the  military  board  had 
drawn  out  of  the  bank  $4,195,540.  The  amount  of 
new  issue  put  out  or  issued  up  to  August  31,  1861, 
was  $329,160;  so  that  $3,470,840  of  the  eight  per 
cent  war  bonds  must  have  been  paid  in  the  old  issue 
of  the  bank,  or  other  currency  in  circulation  at  the 
time.  The  amount  of  new  issue  put  in  circulation  in 
1861  seems  to  have  been  $1,469,299,  thus  showing  that 
the  amount  of  the  new  issue  used  in  the  ordinary 
business  of  the  bank  was  $1,140,139.  It  is  also 
shown,  that  the  ordinary  business  of  the  bank  during 
the  year  1861,  as  indicated  by  its  line  of  discounts, 
was  slightly    larger   than    for   the   year    1860. 

It  is  apparent  from  these  facts,  that  at  the  time 
of  the  contract  for  the  purchase  of  the  bonds  by  the 
bank,  the  ordinary  and  then  issues  of  circulating   notes 
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of  the  bank  and  its  branches  were  insufficient  to  meet 
the  usual  banking  business  of  the  bank  in  1861,  aiul 
drafts  or  checks  drawn  upon  the  bank  by  the  mili- 
tary board,  and  that  the  bank  was  compelled,  in  ordi-r 
to  meet  its  regular  business  and  the  demands  of  the 
board,  to  resort  to  the  issuance  of  the  bank  notes 
now  in  controversy,  and  that  said  notes,  constituting 
the  new  issue,  were  all  put  in  circulation  after  the 
6th  of  May,  1861,  and  for  the  purposes  of  meeting^ 
its  regular  business  and  the  drafts  of  the  military 
board. 

It  does  not  appear,  however,  from  the  proof,  that 
the  ordinary  issues  of  the  bank,  together  with  it» 
other  available  means,  were  insufficient  to  meet  the 
drafts  of  the  military  board,  but  that  in  fact  the  bank 
was  able  to  have  met  these  drafts  without  any  addi- 
tional issuance  of  new  notes.  We  have  seen  that  the 
bank  received  bonds  to  the  amount  of  $4,300,000,  and 
sold  of  these  $1,077,000,  leaving  the  amount  of  bonds 
retained  by  the  bank  $3,223,000.  We  have  seen,  also^ 
that  the  amount  of  drafts  of  the  military  board  paid 
by  the  bank  amounted  to  $4,625,460.  If  we  deduct 
the  amount  of  bonds  sold — $1,077,000 — it  leaves  $3,- 
548,460  to  be  met  by  the  ordinary  issues  of  the  bank 
and  its  other  available  assets.  It  appears  that  tlie 
bank  had  on  hand  of  its  ordinary  or  old  issue  $2,- 
887,367,  and  notes  of  other  banks  $2,045,000,  making 
an  amount  equal  to  $4,933,267 — leaving  a  balance  of 
^1,384,807  over  and  above  the  amount  necessary  to 
meet   the   military   board   drafts. 

In   this  connection,  it  is   proper  to  refer  to  the  tea* 
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dmony  as  to  the  manner  in  which  the  new  issue  wns^ 
made.  S.  Watson,  the  trustee,  testifies  that  the  issues 
made  after  May  6,  1861,  were  made,  from  time  to 
time,  by  the  mother  bank  and  branches,  were  charged 
to  the  cash  account  when  made,  and  consequently 
turned  over  to  the  cashier,  to  be  paid  out  by  him 
upon  any  checks  that  might  be  presented.  The  books- 
of  the  bank  show  no  difference  in  the  issuance  and 
paying  out  of  notes  prior  and  subsequent  to  May  6,. 
1861.  They  also  show  that  the  notes  issued  aftir 
May  6,  1861,  were  issued  and  paid  out  in  the  regu- 
lar course  of  business,  and  that  they  were  entered  on 
the  books  as  all  former  issues  had  been.  And  there 
is  nothing  in  the  account  books  or  records  of  the 
bank  showing  that  they  were  paid  out  in  aid  of  the 
rebellion,  or  that  they  were  not  paid  out  like  all 
other  issues  of-  the  bank.  Nor  do  the  books  fur- 
nish any  evidence  that  the  new  issue  notes  were  re- 
ceived by  any  person  or  persons  with  any  knowledge 
that  they  were  issued  and  paid  out  in  aid  of  the  re- 
bellion.  The  trustee  adds:  "I  have  no  reason  to- 
believe  that  any  notes  of  the  bank  were  issued  in  aid 
of  the  rebellion,  unless  it  be  the  $177,000  issued  after 
the  bank  was  removed  from  Nashville.  Of  the  issues 
subsequent  to  May  6,  1861,  $1,093,560  were  issued  by 
the  mother  bank  at  Nashville,  and  $701,660  by  the 
branches.'*  It  is  agreed  that  all  the  drafts  or  checks 
of  the  militarv  board  were  drawn  on  the  mother  bauk^. 
and   none   on    the   branches. 

The    president   of  the    bank,   G.   C.    Torbett,  testified 

that   the    issues    in   question    were   made    under   the   au- 
4 — VOL.  5. 


-50  NASHVILLE : 


State,  and  Wat«on,  Trustee  r.  Bank  of  Tennessee. 


thority  of  the  board  of  directors,  appointed  in  1859» 
and  confirmed  by  the  Legislature  in  1859-60,  who 
organized  in  January,  1860,  and  whose  term  extended 
to  January,  1862,  and  until  their  successors  were  qua- 
lified. The  new  issue  notes  were  issued  in  the  usual 
way,  by  receiving  the  signature  of  the  president  and 
cashier,  then  passed  into  the  teller's  cash,  and  waB 
paid  out  promiscuously,  as  all  other  banking  funds,  as 
money,  to  all  who  had  the  right  to  check  on  the 
bank  for  money.  The  signing  and  issuance  were  done 
in  strict  conformity  with  the  chart^er  and  laws,  as  the 
board  understood  them.  He  did  not  believe  that  the 
amount  issued  ever  exceeded  the  amount  authorized  by 
the  charter  and  capital  of  the  bank.  The  entire 
amount  of  money  issued  while  he  was  president  of  the 
bank  was  regularly  registered  for  circulation  by  the 
supervisor  of  banks,  and  a  record  of  the  same  kept. 
The  issuance  of  the  new  notes  was  done  in  the  usual 
way,  having  a  strict  regard  to  the  charter,  laws  of 
the   State,   and   the   interest   of  the   bank. 

H.  L.  Claiborne,  principal    book-keeper  in  the  bank^ 
testified :   He   believes  no  notes  were   ever   issued   except 
in    strict    accordance    with    the    charter.       He     has    no 
evidence   whatever   that   said   notes   were    issued    in   aid 
I  of  the  rebellion.       The  evidence   he   has  that  they  were 

paid  out  for  the  regular  business  of  the  bank  and  of 
the  country  was  his  position  as  book-keeper  in  charge 
of  the  general  accounts  of  the  bank.  The  notes  were 
issued  for  circulation;  they  were  paid  out  by  the  teller 
of  the  bank,  whose  duty  it  was;  he  knows  of  no 
instance    of    their     being     paid    out    against    the    usual 
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habit,    or    the    usual    custom    of    the    business    of     the 
bank. 

From  all  this  testimony  we  think  the  following 
propositions   are   established : 

1.  The  new  issue  was  made  by  a  board  of  directors 
legally  appointed  and  qualified  in  the  usual  way  pre- 
scribed by  the  charter  of  the  bank,  and  in  pursuance 
of  law. 

2.  When  the  bank  officers  contracted  with  the 
Governor  of  the  State  for  the  purchase  of  the  war 
bonds,  the  old  issue  and  other  available  assets  of  the 
bank  on  hand  were  sufficient  to  meet  the  indebtedness 
incurred  by  the  purchase,  without  resorting  to  a  new 
i:^ue   of  notes   for   that   purpose. 

3.  The  necessity  for  the  new  issue  of  notes  was 
produced  by  the  appropriation  of  the  available  means 
of  the  bank  in  meeting  the  drafts  and  checks  of  the 
military   board. 

4.  The  new  issue,  when  signed  by  the  president  and 
cashier  of  the  bank,  passed  into  the  hands  of  .the 
teller  as  money,  to  be  paid  out  as  other  bankable 
fands,   on   checks    upon    the    bank. 

5.  The  new  issue  was  made  for  the  purpose  of 
being  used  in  the  ordinary  transactions  of  the  bank, 
and  with  no  special  purpose  of  being  paid  out  upon 
the   checks   of  the    military    board. 

6.  The  new  issue  passed  into  circulation,  together 
with  the  old  issue  and  other  bankable  funds,  in  pay- 
ment of  all  indebtedness  of  the  bank,  including  that 
to  the    military    board. 

7.  There  was   nothing   on  the  face  of  the  new  issue 
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which  distinguiBhed  it  from  the  old  issue  of  the  bank^ 
aod  it  passed  into  circulation  and  was  transferred  from 
hand  to  hand  by  delivery,  as  other  money,  being  pay- 
able  to   bearer. 

8.  There  is  no  proof  tending  to  show  that  the 
present  holders  of  the  new  issue,  or  those  who  receivect 
it  directly  from  the  bank,  had  any  knowledge  that  it 
was  issued  for  any  illegal  purpose;  but  as  the  present 
holders  became  such,  since  the  •  adoption  of  the  amend- 
ments to  the  Constitution,  in  1865,  and  the  act  of 
Assembly,  in  1866,  repudiating  these  notes  as  illegal 
and  invalid,  they  are  affected  with  notice  of  these  pro- 
visions of  the  Constitution  and  of  the  act  of  the  Legis- 
lature. 

From  these  several  positions,  which  we  regard* 
as  established  by  the  record,  it  follows  that  the  notes 
in  controversy  were  issued  by  a  board  of  directors^ 
legally  appointed  and  qualified,  for  the  legitimate  pur- 
poses of  the  ordinary  business  of  the  bank;  and,  there- 
fore, that  the  act  of  issuing  the  notes  to  be  so  used 
was  legal  and  valid;  unless  their  issuance  was  so  con- 
nected with  and  dependent  upon  the  illegal  contract 
for  the  purchase  of  the  war  bonds  and  the  payment 
therefor,  as  to  constitute  a  part  of  that  illegal  contract. 
The  officers  of  the  bank  agreed  to  buy  the  war  bonds, 
from  time  to  time,  as  they  might  be  issued,  and  to 
pay  for  them  out  of  the  means  of  the  bank.  This 
was  the  entire  contract.  It  had  no  reference  to  the 
future  action  of  the  bank  in  providing  the  means  of 
carrying  on  its  regular  banking  operations.  All  the 
bank   undertook    to    do   was  to    pay   for   the    bonds  aa 


DECEMBER  TERM,  1875.  53 

State,  and  Watson,  Trastee  v.  Bank  of  Tennessee. 

they  were  issued  and  delivered.  The  bank  was  au- 
thorized by  the  Legislature  to  make  the  contract^  and 
it   was   made   with   the   Governor   of  the   State. 

In  his  testimony  Governor  Harris  says,  that  "every 
bond  that  was  taken  by  the  Bank  of  Tennessee  was 
purchased  voluntarily,  and  without  either  coercion  or 
persuation  on  the  part  of  himself  or  the  military  board, 
the  officers  of  the  bank  having,  from  the  beginning, 
expressed  themselves  as  ready  to  co-operate  with  him 
in  carrying  out  the  measures  necessary  to  the  raising, 
equipment  and  maintenance  of  the  army  to  the  extent 
of  their  ability,  and  feeling  perfectly  satisfied,  as  he 
did,  that  they  were  in  full  sympathy  with  him  with 
regard  to  those  measures,  he  had  no  occasion  to  de- 
termine what  he  would  have  done  if  they  had  enter- 
tained different  opinions,  and  had  pursued  a  different 
course."  He  says  "he  adopted  the  officers  of  the  bank 
as  his  chief  advisers  upon  all  financial  questions,  and 
was  more  influenced  by  their  advice  upon  those  ques- 
tions  than    the   advice   of  all   other   persons." 

It  thus  appears  that  the  officers  of  the  bank  co- 
operated voluntarily  and  fully  with  the  Governor  in 
making  the  contract  authorized  by  the  Legislature,  and 
for  the  purpose  of  carrying  out  the  rebellious  policy 
adopted  and  prescribed  by  the  legislative  and  executive 
departments  of  the  State.  That  the  contract  so  made, 
although  thus  sanctioned,  was  illegal,  cannot  now  be  a 
debateable  question.  Had  the  rebellion  proved  success- 
ful as  a  revolution,  it  might  have  been  regarded  as 
both  legal  and  wise;  but,  in  view  of  the  result,  we  are 
bound  to  hold  it  both  illegal  and  disastrous  to  the  bank. 
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But  its  illegality  can  extend  no  further  than  the 
terms  embraced  in  the  contract.  It  was  not  illegal 
for  want  of  power  in  the  bank  to  make  it,  for  the 
Legislature  recognized  its  existence  as  a  corporation 
capable  of  contracting,  by  conferring  upon  it  the  power 
to  make  the  purchase  of  the  bonds.  Its  illegality 
was  because  it  was  a  contract  made  in  aid  of  the  re- 
bellion against  the  United  States  Government.  But 
the  powers  of  the  bank,  as  conferred  by  its 'charter, 
were  not  aflFected  by  the  illegal  exercise  of  the  special 
power  conferred  to  purchase  the  war  bonds.  The 
power  to  issue  notes  for  circulation  within  prescribed 
limits  remained  as  complete  after  as  before  the  pur- 
chase of  the  bonds.  The  bank  officers  brought  them- 
selves under  no  obligation,  by  their  purchase  of  the 
bonds,  to  resort  to  the  exercise  of  this  |)ower  in  sup- 
plying the  deficiency  in  the  circulation  of  the  bank  to 
meet  its  current  business.  They  were  willing  to  aid 
the  rebellion  by  purchasing*  the  bonds  to  the  full  ex- 
tent of  their  ability,  but  they  still  had  the  right  under 
their  charter  to  provide  a  new  issue  of  its  notes  to 
meet  the  demands  of  their  banking  business,  and  they 
agreed,  very  willingly  as  it  has  turned  out,  to  exhaust 
all  their  present  available  means  in  war  bonds,  relying, 
as  they  had  a  right  to  do,  upon  the  issuance  of  new^ 
bank  notes  to  carry  on  their  ordinary  banking  opera- 
tions. 

It  is  apparent  that  there  was  no  necessary  connec- 
tion between  the  contract  to  buv  the  bonds  and  the 
issuance  of  the  new  notes.  It  was  competent  for  the 
bank   officers   to  decline   to   fill    up  the  vacuum    in  their 
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available  means,  and  to  proceed  to  winding  up  the 
affiiirs  of  the  bank.  They  chose,  however,  to  exer- 
cise their  power  to  issue  new  notes  for  circulation,  and 
to  continue  the  ordinary  banking  business  of  discount- 
ing notes,  and  buying  bills,  and  receiving  deposits. 
These  constituted  the  legitimate  business  of  the  bank, 
and  'to  carry  it  on  they  had  the  right  to  make  the 
new  issue  of  the  notes  of  the  bank.  The  charter  of 
the  bank  was  the  same  under  the  State  government 
aflber  May  6,  1861,  as  before  that  time.  Its  powers 
and  franchises  were  unchanged  by  the  change  in  the 
government.  It  continued  to  be  fiscal  agent  of  the 
State  Government  to  the  same  extent,  and  no  more, 
that  it  had  been  under  the  former  government,, 
except  that  its  charter  was  subject  to  the  amendment 
or  repeal  of  the  Legislature.  It  was  as  separate  from 
and  independent  of  the  control  of  the  other  depart- 
ments of  the  government  as  any  other  incorporated 
institution.  ' 

It  follows  that  the  notes  issued  by  the  bank  after 
May  6,  1861,  for  the  legitimate  purposes  of  bankings 
when  put  into  circulation  by  the  bank  in  its  ordinary 
operations,  took  the  character  of  money,  and  were  in 
all  respects  subject  to  the  laws  which  govern  the  cir- 
culation and  transfer  of  bank  bills,  as  distinguished 
from  those  that  govern  as  to  the  circulation  and  trans- 
fer of  promissory  notes.  They  were  not,  properly 
speaking,  evidences  of  debt  or  security  for  money,  but 
were  treated  as  money  in  the  ordinary  course  and 
transaction  of  business  by  the  general  consent  of  the 
community.       They   were   transferable   by   delivery,   and 
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were  issued  and  put  in  circulation  with  the  avowed 
intention  that  they  should  pass  from  hand  to  hand, 
and  circulate  as  money.  In  this  view,  the  liability 
of  the  bank  to  pay  them  remained,  and  was  a  con- 
tinuing promise  to  pay,  until  actual  refusal  of  payment, 
upon  demand  made.  Farmern^  and  Mechanics^  Bank 
of  Memphis  v.  Whiter  2  Sneed,  482;  Morse  on  Banks, 
403. 

It  follows,  also,  that  as  the*  notes  in  question  were 
legally  issued,  and  were  genuine  bills  of  the  bank,  in 
the  hands  of  innocent  holders,  the  bank  could  not 
resist  iheir  payment,  although  put  in  circulation  by 
the  bank  in  payment  of  debts  illegally  contracted  by 
the  bank.  In  this  respect  the  notes  issued  after  May 
6,  1861,  stood  on  the  same  footing  as  those  issued 
•before  that  time,  and  as  to  the  latter  it  has  never 
been  contended  that  the  bank  was  not  liable  for  their 
payment,  although  put  in  circulation  in  carrying  out 
the   illegal   purchase   of  the    war   bonds. 

From  the  nature  of  bank  notes  circulating  as  money, 
the  promise  of  the  bank  being  to  bearer^  each  holder 
becomes  himself  a  direct  contractor  with  the  bank, 
and  every  time  a  bank  note  is  transferred  from  one 
holder  to  another,  a  new  contract  and  a  new  cause  of 
action  is  created.  Morse  on  Banks,  403.  It  results, 
that  in  the  hands  of  an  innocent  holder,  the  bank  is 
responsible,  although  the  first  holder  may  have  received 
it   illegally    from    the    bank. 

The  only  facts  relied  on  to  show  that  the  present 
holders  of  the  new  issue  are  not  innocent  holders,  are, 
the   admission    that   the    notes    were    bought   at   a   heavy 
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<]iscoant,  after  the  assignment  of  the  assets  of  the  bank, 
and  with  a  knowledge  that  they  had  been  repudiated 
as  illegal  by  the  amendment  to  the  Constitution  of 
1865,  and  the  act  of  the  Legislature.  It  is  in  proof 
that  down  to  the  time  of  their  repudiation  as  afore- 
said, the  notes  in  question  circulated,  in  all  respects, 
at  par  with  the  old  notes  of  the  bank.  It  is  clear 
that  their  depreciation  was  produced  by  the  action  of 
the  Constitutional  Convention  and  of  the  Legislature. 
But  we  have  seen  that  this  action  was  unauthorized, 
and  had  no  legal  effect.  It  is  clear,  therefore,  that 
the  knowledge  on  the  part  of  the  holders  of  the  notes 
that  they  had  been  illegally  repudiated  could  not 
amount  to  any  notice  that  they  were  illegally  issued.  * 
This  illegal  action  of  the  Convention  and  the  Legisla- 
ture, being  in  violation  of  the  Constitution  of  the 
United  States,  furnished  no  valid  excuse  to  the  bank 
for  refusing  to  pay  notes  for  which  it  had  received  full 
consideration.  If  the  holders  of  the  notes  chose  to 
purchase  them,  so  depreciated,  and  to  risk  the  liability 
of  the  bank  for  their  payment,  the  fact  that  they  were 
bought  at  a  discount  can  furnish  no  ground  of  defence 
iigainst  their  full  payment.  Clark  v.  The  State  and 
Bank  of   Tennessee,  7  Cold.,  306. 

It  was  provided  by  the  act  of  1859-60,  carried 
into  the  Code,  sec.  18296,  that  billholders  shall  be  en- 
titled to  preference  over  all  other  creditors  of  an  in- 
solvent bank.  This  act  was  in  force  when  the 
bank  put  the  notes  in  controversy  in  circulation.  It 
became  part  of  the  contract  between  the  bank  and  the 
holders   of    the   notes.       This    principle    was    recognized 
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by  the  Supreme  Court  of  the  United  States  in  the  csape 
of  Furman  v.  Nichol,  8  Wall.,  61,  and  also  in  the 
case  of  Clark  v.  The  State  and  Bank  of  Tenneaseef  7 
Col.,  306,  in  the  'latter  of  which  eases  the  court  said 
that  "the  fact  that  a  portion  of  the  notes  held  by 
complainants  were  purchased  at  a  discount  would  not 
lessen  or  affect  their  rights.  The  notes  are  negotia- 
ble, and  the  purchaser  takes,  in  regard  to  the  right 
of  payment,  all  the  rights  and  equities  of  the  vendor. "^ 
No  subsequent  action  of  the  bank  or  of  the  Legisla- 
ture could  affect  the  rights  thus  acquired.  They  are 
rights  which  attached  to  the  notes  themselves,  and 
passed    by    transfer   to   each    successive   holder. 

We  know  of  no  rule  of  law,  or  legitimate  process 
of  reasoning,  by  which  the  illegality  of  the  purchase 
of  the  war  bonds  bv  the  officers  of  the  bank  can  be 
made  to  descend,  or  be  transmitted  to  subsequent  trans- 
actions of  the  bank,  in  all  respects  regular  and  legal. 
If  the  subsequent  transactions  of  the  bank,  based  upon 
the  new  issue,  were  illegal,  then,  upon  the  plainest 
principles  of  law,  the  promissory  notes  and  bills  of 
exchange  discounted  and  bought  with  the  illegal  issue 
were  affected  with  illegality,  and  could  not  be  collected 
by  the  bank.  But  the  bank  has  gone  on  to  collect 
these  notes  and  bills,  and  no  one  has  attempted  io 
rely  upon  such  a  defense.  That  the  bank  should  dis- 
count the  notes  and  buy  the  bills  of  its  customers  in 
their  -ordinary  business  transactions,  pay  for  them  ii¥ 
its  own  new  issue,  claim  to  collect  the  notes  and  bills 
80  discounted  and  bought,  and  yet  resist  the  payment 
of  their  own    notes,    upon    the   allegation    that   she   had 
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likgally  issued  and  paid  them  out,  would  outrage  ever}r 
priDoipIe   of  law   and  justice. 

It  follows  that  as  between  the  bank  and  Atchison 
A  Duncan,  the  bank  is  responsible  for  the  face  amount 
of  the  notes  of  the  bank  issued  after  May  6,  1861, 
and   set   out   in    their  answer. 

The  record  contains  the  answer  of  R.  H.  Jamison, 
administrator,  who  filed  the  transcript  of  a  case  tried 
ID  the  May  Circuit  Court,  in  which  the  Bank  of 
Tennessee  sued  Isaac  M.  Jamison's  administrator,  R. 
H.  Jamison,  on  a  note  of  two  hundred  dollars,  and  to 
which  the  administrator  put  in  a  plea  of  tender  of 
payment  in  the  notes  of  the'  bank,  issued  after  May 
t,  1861.  To  this  plea  the  bank  replied  that  the  notes^ 
80  issued    were   illegal   and   void. 

The  case  was  submitted  to  a  jury  on  the  issue  scv 
made,  when  the  Circuit  Judge  charged  the  jury  that 
the  rights  of  the  bank  and  the  holder  of  its  bills 
were  fixed  at  the  time  the  bank  issued  and  circulated 
the  notes  tendered,  and  that  these  rights  could  not  be 
inpaired  by  any  subsequent  action  on  the  part  of  the 
state. 

Under  this  charge  the  jury  found  the  plea  of  tender 
for   defendant,   and   the   bank   appealed   to   this   court. 

The  question  raised  by  the  pleading  and  charge  of 
the  court  is,  whether  the  holder  of  the  new  issue  of 
the  bank  had  a  right  to  pay  off  his  debt  to  the  bank 
m  a  like  amount  of  the  new  issue?  The  notes  in 
question  were  issued  by  the  bank  after  the  6th  of 
May,  1861,  and  before  the  8th  of  June,  1865,  when 
the   Legislature   passed   an    act  empowering  the    several 
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banks  in  the   state  to  make  assignments.       At   the   time 

0 

these  notes  were  put  in  circulation  the  general  bank- 
ing law  of  the  state  was  in  operation.  By  the  27th 
section  of  that  act,  it  was  provided  that  '^in  case  of 
the  insolvency  of  any  bank  or  banking  association,  the 
billholders  thereof  shall  be  entitled  to  preference  in 
payment  over  all  other  creditors  of  such  bank  or  as- 
sociation, and  no  transfer  or  assignment  of  any  note, 
bill  of  exchange,  or  other  evidence  of  debt  by  the 
bank,  shall  prevent  the  debtor  from  paying  the  same 
jn  the  hands  of  the  assignee,  in  the  currency  of  such 
bank." 

This  act  was  incorporated  into  and  became  a  part 
of  every  contract  between  the  bank  and  its  customers 
who  received  the  notes  of  the  bank  for  their  promis- 
sory notes  or  bills  of  exchange.  Every  note  so  issued 
and  put  into  circulation  was  impressed  with  the  prefer^ 
^nce  provided  for  by  this  law.  This  was  a  continuing 
<^ontract,  and  passed  to  every  new  holder  of  the  notes 
after  they  entered  into  circulation.  In  this  respect  the 
law  became  in  eflPecl  a  part  of  the  charter  of  the  bank, 
just  as  much  so  as  that  provision  of  the  charter  of 
the  Bank  of  Tennessee  which  made  its  notes  receivable 
for  taxes.  For  this  reason  the  decision  of  the  Supreme 
Oourt  of  the  United  States  in  the  case  of  Furman  v. 
Nicholy   8   Wall.,   44,   is   applicable   to   the    present  case. 

It  is  observed  that  the  first  clause  in  the  section 
above  quoted  gives  the  billholders  of  the  bank  prefer- 
ence over  all  other  creditors,  while  the  other  clause 
secures  to  the  billholders  the  right  to  pay  their  debts 
to   the   bank   in    the   notes   of  the    bank,   as   well    after 
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as  before  an  assignment  by  the  bank.  It  is  not  our 
business  to  discuss  the  policy  of  this  law^  but  to  as- 
certain its  true  meaning  and  to  execute  it  accordingly. 
Taking  the  two  clauses  of  the  section  together,  we  are 
of  opinion  it  was  intended  that  whenever  a  bank 
should  become  insolvent,  as  in  the  case  before  us,  the^ 
holders  of  the  notes  of  the  bank  should  have  the  right 
to  pay  their  debts  to  the  bank  in  its  own  notes,, 
whether  before  or  after  an  assignment.  If  the  result 
is,  that  in  the  distribution  of  the  assets  of  the  bank,, 
equality  among  the  noteholders  will  be  defeated,  we 
can  only  say  that  the  law  is  so  made,  and  that  the 
&ct  of  giving  preference  to  billholders  over  all  other 
creditors  shows  clearly  that  equality  in  the  distribution 
of  the  assets  of  an  insolvent  bank  was  not  the  rule 
adopted   by   the   Legislature. 

We  are  therefore  of  opinion  that  there  was  no  error 
in  the  charge  of  the  Circuit  Judge,  and  that  the  plea 
of  tender  was  properly  found  in  favor  of  the  defendant. 

Several  other  questions  have  been  discussed  at  the 
bar,  which  we  have  not  noticed,  for  the  reason 
that  they  are  not  raised  in  the  pleadings.  Some  of 
these  questions  could  only  be  raised  if  the  State  was 
properly  a  party,  but  having  determined  that  the  State 
is  not  a  party,  it  would  be  manifestly  improper  for 
OB  to  examine  these  questions.  Among  these  is  the 
question  whether  the  State  has  a  right  to  be  substi- 
tnted  to  the  rights  of  the  holders  of  the  old  issue,  to 
the  amount  of  that  issue  received  by  the  State  in  pay- 
ment of  taxes;  as  also  the  question,  whether  the  State 
18  bound  to  receive  the  new  issue  in  payment  of  taxes,. 
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US  she  was  bound  to  receive  the  old  issue.  As  the 
State  is  not  a  party  we  have  refrained  from  discussing 
or  indicating  any  opinion  upon  either  of  these  questions. 

The  result  is  that  the  decree  of  the  Chancellor  as 
lo  that  branch  of  the  case  in  which  Atchison  &  Dan- 
can  are  defendants,  is  affirmed  to  the  extent  herein 
indicated;  and  the  cause  is  remanded  to  be  proceeded 
in    upon    the    principles    determined    in     this     opinion. 

The  costs  of  this  court  will  be  paid  out  of  the 
assets   of  the    bank. 


Opinion    by    McFarland,    J. 

I  propose  to  state  my  conclusions  upon  the  various 
i|ue8tions  in  these  cases^  without  regard,  however,  to 
the  logical  or  natural  order  in  which  these  questioos 
should   be   disposed    of. 

I  am  clearly  of  opinion  that  the  fund  belonging 
to  the  State,  and  known  as  the  school  fund,  paid 
into  the  Bank  of  Tennessee,  was  paid  in  as  part  of 
the  capital  stock  of  th^  bank,  and  that  the  board  of 
commissioners  was  fully  authorized  and  required  to  do 
so  by  the  charter  of  the  bank.  The  language  of  the 
charter  in  this  respect  admits  of  but  one  construction. 
The  fund  was  received  and  regarded  as  part  of  the 
capital.  Without  this,  the  fund  would  have  been  &r 
short  of  the  amount  which  the  bank  assumed  to  be 
its  capital  stock,  and  upon  which  its  business  was 
based. 

I  am  further  of  opinion  that  there  is  nothing  in 
sec.    10   of  art.    11    of  the   Constitution   of    1834   which 
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prohibited  the  Legislature  from  directing  the  invest- 
ment of  the   school   fund   to    be   made   in   this  manner. 

The  above  section  of  the  Constitution  ordained  that 
the  fund  should  remain  a  perpetuaf  fund,  the  principal 
of  which  should  never  be  diminished  by  legislative  ap- 
propriation, the  interest  to  be  inviolably  appropriated 
to  the  support  and  encouragement  of  common  schools, 
and  that  no  law  should  be  made  authorizing  said  fund, 
or  any  part  thereof,  to  be  directed  to  any  other  use; 
and  it  shall  be  the  duty  of  the  General  Assembly  to 
appoint  a  board  of  commissioners,  who  shall  have  the 
general  superintendence  of  said  fund,  and  who  shall 
make  a  report  of  the  condition  of  the  same  from  time 
to  time^  under  such  rules  and  regulations  as  may  be 
required    by    law. 

The  fund  belonged  to  the  State,  and  was  subject, 
previous  to  the  adoption  of  the  Constitution  of  1834, 
to  the  absolute  control  of  the  Legislature.  McEwen 
V.  The  OovemoTy  5  Hum.  By  the  clause  referred 
to  of  said  Constitution,  the  power  of  the  Legislature 
was  limited  so  as  to  prohibit  the  appropriation  of  any 
part  of  this  fund  to  any  other  purpose,  and  the  in- 
ter^t  absolutely  required  to  be  appropriated  to  the 
use  of  common  schools.  But,  manifestly,  in  order  to 
produce  interest  the  fund  itself  must  have  been  loaned 
or  in  some  manner  invested,  and  when  invested,  would 
be  subject  to  all  the  dangers  of  loss  attending  like  in- 
vestments. The  previous  history  of  the  State  shows 
that  the  commissioners  and  other  trustees  holding  com- 
mon school  and  college  or  academy  funds,  were  aa- 
diorized   to  invest  them  in  the  stocks  of  various  banks. 
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and  that  such  investments  were  made.  This  invef-t- 
ment  of  the  school  fund  must  have  been  left  abso- 
lutely to  the  control  of  the  board  of  commissioners^ 
provided  for,  or*  to  their  control  under  the  directicm 
of  the  Legislature.  The  General  Assembly  being  the 
Hupreme  legislative  power  of  the  State,  still  retained 
all  power  over  the  fund  not  taken  away  by  the  Con- 
stitution.      McEwen   v.    The    GoveiniOTy   5    Hum. 

The  Legislature  directed  the  investment  to  be  made 
in  the  capital  stock  of  the  Bank  of  Tennessee.  The 
board  of  commissioners  complied  with  this  direction. 
The  bank  conducted  its  business  and  obtained  credit 
upon  this  basis.  No  question  was  ever  made  as  to 
the  validity  of  these  proceedings  until,  by  the  misfor- 
tunes of  the  late  civil  war,  a  large  part  of  the  assets 
uf  the  bank  were  lost,  rendering  it  insolvent.  This 
investment  of  the  fund  has  been  too  long  acquiesced 
in  by  every  department  of  the  State  Government  to 
be  now   questioned. 

I  am  clearly  of  opinion  that  the  board  of  school 
commissioners,  controlling  this  fupd  on  behalf  of  the 
State,  did  not  and  could  not  occupy  the  attitude  of  a 
creditor  of  the  bank  as  a  depositor  of  the  fund,  but 
must  stand,  in  respect  to  this  fund,  in  the  attitude 
of  a  stockholder,  and  its  rights  in  conflict  with  the 
creditors  must  be  determined  upon  this  basis.  And^ 
therefore,  the  act  of  February,  1866,  and  the  deed  of 
assignment  thereunder,  so  far  as  they  assume  to  secure 
to  the  State  or  the  school  commi>ssioner8  the  payment 
of  $1,500,000  as  a  preferred  debt  out  of  the  assets  of 
the   bank,   are   inoperative   and    void,   upon   the   plainest 
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priuciples   of    fundamental     law.        Cumin    v.    The   State 
of  Arkansas,    15   Howard,    304. 

When  the  bank  became  insolvent,  the  conflietinj^ 
rights  of  its  various  creditors,  and  the  State  as  stock- 
holder, were  questions  for  the  courts,  to  be  determined 
in  accordance  with  the  laws  then  in  force.  It  was 
not  the  province  of  the  Legislature  to  legislate  upon 
the  subject.  A  law  assuming  to  declare  or  settle  the 
conflicting  rights  growing  out  of  these  past  transac- 
tions, is  manifestly  ex  post  facto.  The  State  l)eing 
the  only  stockholder,  the  Legislature  might  direct  the 
bank  to  make  an  assignment,  and  give  any  other  di- 
rection not  in  conflict  with  the  existing  laws  and  the 
vested  rights  of  others,  as  the  stockholders  of  any 
other  bank  might  do.  In  this  view  the  act  of  Feb- 
ruary, 1866,  must  be  regarded.  But  so  far  as  it  as 
suraes  to  be  a  law  determining  the  rights  of  the  va- 
rious parties  growing  out  of  the  previous  transactions,, 
it  is   a    nullity. 

The  next  question  is,  could  the  bank  by  its  deed 
for  the  benefit  of  its  creditors,  independent  of  the 
force  of  the  act  of  February,  1866,  under  its  general 
|)owers,  prefer  one  class  of  creditors  over  another,  con- 
trary   to   the   then    existing    laws? 

I  have  said  that  the  provision  of  the  deed  secur- 
ing  to  the  State  $1,500,000  for  the  school  fund,  is 
void,  because  the  State  is  not  a  creditor.  But  tlie 
deed  following  the  act  of  February,  1866,  also  pro- 
vides, in  thjB  second  class,  for  the  payment  of  the 
noteholders   and    other   creditors   upon    tiie    same   footintj:, 

excluding,    however,    all     noteholders    whose     notes    vvere 
5 — VOL.  5. 
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issued  after  the  6th  of  May,  1861,  and  all  creditors 
who  became  such  after  that  date.  It  is  not  denied 
that,  under  the  banking  code  previously  iu  force,  the 
note  or  billholders  of  a  bank  are  preferred  over  the 
other  general  creditors.  If  the  debts  and  notes  ex- 
cluded were  illegal  and  void,  then,  of  course,  there 
could  be  no  objection  to  the  clause  of  the  deed  ex- 
cluding them.  But,  for  the  present,  assuming  that 
these  debts  or  notes  are  not  void,  may  they  be  ex- 
cluded by  the  bank  in  its  deed  simply  giving  prefer- 
ence to  the  other  creditors,  under  the  general  power 
which  a  debtor  has  to  prefer  one  creditor  over  an- 
other? 

The  charter  of  the  Bank  of  Tennessee  had  not 
then  expired,  but  the  bank  had  entirely  ceased  to  do 
business,  and  it  was  manifestly  impracticable  for  it  to 
resume.  It  is  admitted  to  have  been  wholly  insol- 
vent. The  act  of  the  16th  February,  1866,  before 
referred  to,  declares  it  should  no  longer  do  business, 
but  go  into  liquidation.  I  see  no  objection  to  that 
part  of  the  act  declaring  the  bank  in  a  state  of  liqui- 
dation   and    directing   an    assignment. 

The  bank  from  that  time  only  existed  for  the  pur- 
poses of  liquidation.  The  persons  appointed  by  the 
act  as  directors  to  make  the  assignment  were  vested 
with  no  discretionary  powers.  *  The  assets  of  the  bank 
then  became  a  trust  fund,  to  be  held  for  the  benefit 
of  its  creditors,   according  to  their  rights  as  then   fixed. 

And,  in  my  opinion,  the  provision  of  the  deed  ex- 
cluding entirely  one  class  of  creditors — it,  in  fact,  they 
be  creditors — cannot  be  sustained   upon   the  ground  that 
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the  bank^  as  a  debtor^  has  the  right  to  prefer  one 
<5reditor  over  another.  This  principle  does  not,  in  my 
opinion,  apply  to  a  defunct  and  insolvent  banking  cor- 
poration, so  as  to  enable  them  to  deprive  any  por- 
tion of  its  creditors  of  their  rights  according  to  the 
existing  laws.  See  Marr  v.  The  Bank  of  West  Ten- 
nessee,  4   Col. 

Mark  R.  Cockrill,  by  his  cross- bill,  claims  to  be 
a  creditor  of  the  bank  as  a  depositor,  and  seeks  to 
have  the  assets  of  the  bank  administered  according  to 
the  rights  of  the  parties,  through  a  receiver,  and 
especially  attacks  the  provisions  of  the  assignment  se- 
curing $1,500,000  to  the  State,  and  excluding  the  de- 
positors   who    became   such    after   May    6,    1861. 

A  demurrer  to  this  cross-bill  by  the  trustee,  raises 
the  question  as  to  the  validity  of  the  provision  secur- 
ing the  school  fund  to  the  State,  and  the  power  of 
the  bank    to   exclude   the   complainants   as   creditors. 

As  I  have  said,  these  questions,  in  my  opinion, 
should  be  determined  in  favor  of  Cockrill,  and  the 
demurrer  overruled. 

But  the  demurrer  also  raises  the  question  whether 
Cockrill  is  a  creditor  of  the  bank.  His  deposits  were 
raade  principally  after  the  6th  of  May,  1861.  This 
question  has  been  argued  in  connection  with  the  claim 
of  Duncan  and  Atchison,  who  come  in  by  answer, 
and  claim  to  be  holders  of  certain  of  the  notes  of 
the   bank    issued    after   the   5th    of    May,    1861. 

It  has  been  assumed  in  argument  that  claims  for 
deposits  made  after  the  6th  of  May,  1861,  as  well  as 
notes  of  the  bank  issued   after  that  date,  were  declared 
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void  by  the  Schedule  to  the  amended  Constitution  of 
1865,  and  the  validity  and  effect  of  these  provisions 
has  been  ably  discussed.  But,  in  my  opinion,  the 
Schedule  referred  to  does  not  declare  void  the  claims 
of  depositors  after  that  date.  Sections  5  and  6,  bear- 
ing   upon   the   question,    are   as   follows; 

Sec.  5.  "All  laws,  ordinances  and  resolutions,  as 
well  as  all  acts  done  in  pursuance  thereof,  under  the 
authority  of  the  usurped  state  government,  after  the 
declared  independence  of  the  State  of  Tennessee,  on 
or  after  the  6th  of  May,  1861,  were  unconstitutional, 
null  and  void^' — with  a  proviso  in  favor  of  the  valid- 
ity  of  judicial    proceedings. 

Sec.  6.  "All  laws,  ordinances  and  resolutions  of 
the  usurped  state  government  passed  on  or  after  the 
6th  of  May,  1861,  providing  for  the  issuance  of  state 
bonds,  also  all  notes  of  the  Bank  of  Tennessee,  or 
any  of  its  branches,  issued  on  or  after  the  6th  of 
May,  1861,  and  all  debts  created  or  contracted  in  the 
name  of  the  State  by  said  autherity,  are  unconstitu- 
tional, null  and  void,  and  no  legislature  shall  hereaf- 
ter have  power  to  pass  any  act  authorizing  the  pay- 
ment of  said  bonds  or  debts,  or  providing  for  the 
redemption    of  said    notes." 

So  it  will  be  seen,  that  while  the  notes  of  the 
bank  issued  after  the  6th  of  May,  1861,  are  expressly 
declared  void,  other  contracts  of  the  bank  are  not  re- 
ferred to.  The  language,  "and  all  debts  created  or 
contracted  in  the  name  of  the  State  by  said  authority 
are  unconstitutional,"  &c.,  has  reference  to  debts  cre- 
ated  or  contracted   in    the   name   of   the    State    by   au- 
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thority  of  laws,  ordinances  or  resolutions  of  the  usurped 
state  government,  and  can  have  no  reference  to  an 
ordinary  deposit  in  the  bank  by  a  private  individual, 
for  such  contract  would  not  ordinarily  depend  for  its 
validity  upon  any  law  or  act  of  the  usurped  govern- 
ment. It  results,  therefore,  that  as  to  these  deposit- 
ors, their  claims  are  not  in  any  aspect  affected  by  the 
Schedule  referred  to;  for  the  argument  concedes  that 
transactions  of  an  ordinary  character  during  the  late 
war,  where  the  political  power  of  the  successful  gov- 
ernment has  not  elected  to  treat  them  as  void,  should 
be  regarded  as  valid.  These  claims,  therefore,  are 
not   void,    for    the   reason    urged. 

The  question,  however,  remains  as  to  the  notes  of 
the  bank  issued  after  the  6th  of  May,  1861,  called 
the  new  issue.  These  were  declared  void  by  the 
Schedule  referred  to.  The  defendants  Duncan  and 
Atchison  are  holders  of  some  of  these  notes,  and  set 
up  their  claim  by  answer.  They  profess  to  answer 
for  themselves  and  all  other  holders  of  the  notes  who 
may  elect  to  come  in  under  the  decree.  But  I  know 
of  no  law  or  practice  for  this  course,  and  I  think 
no  decree  can  be  made  affecting  any  part  of  the  issue 
except  it  be  the  particular  notes  of  Duncan  and  Atch- 
ison. This  question  has  been  discussed  with  great 
ability.  The  argument  against  the  validity  of  these 
notes  may  be  briefly  stated  as  this-:  From  and  after 
the  6th  of  May,  1861,  until  after  the  close  of  the 
war,  Tennessee  was  in  a  state  of  insurrection  and  re- 
bellion against  the  federal  government.  The  several 
departments  of  the  state   government  refusing   to  recog- 


70  NASHVILLE: 


State,  and  Watson,  Truatee  r.  Bank  of  Tennessee. 


nize  the  federal  authority,  became  unlawful^  and  from 
that  time  ceased  to  be  the  rightful  or  lawful  govern- 
ment of  Tennessee.  As  a  result  of  this^  upon  the 
successful  prosecution  of  the  war  by  the  United  States^ 
and  the  restoration  of  a  government  in  the  State  in 
harmony  therewith,  all  the  acts  of  the  usurped  gov- 
ernment and  of  its  citizens  during  the  rebellion  were 
void,  if  the  restored  government  chose  to  so  regard 
them.  What  acts  shall  be  regarded  as  valid  and 
what  void,  are  questions  of  policy  for  the  political 
department  of  the  restored  government  to  determiue, 
and  in  this  the  courts  must  recognize  and  follow  the 
action  of  the  political  department.  That  the  Schedule 
to  the  amended  Constitution  of  1865  was  the  action 
of  the  political  department  of  the  State  Government, 
electing  to  regard  the  acts  therein  specified  as  void, 
and,  by  implication,  all  others  as  valid — that  this  was 
followed  by  the  action  of  the  United  States  Govern- 
ment, through  it^  political  department,  in  restoring  the 
new  State  Government  to  its  federal  relations  upon 
this  basis;  and  the  courts  must  follow  this  action^ 
and   treat   as   void   all   acts   so   declared    to    be. 

There  can  be  no  doubt  that  the  foregoing  is,  upon 
principle,  the  true  theory  where  one  government  is 
subverted  and  overthrown  by  another,  at  least  so  far 
as  the  ads  of  the  subverted  government  are  concerned, 
or   the   acts   of  it^   citizens   in  pursuance   thereof. 

We  must  adopt  as  the  true  one  the  theory  of  the 
United  States  Government  in  regard  to  the  character 
aud  effect  of  the  late  war.  According  to  that  theory, 
the    public    officials    having    possession    and    control    of 
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the   Government   of  Tennessee   from    and    after   the   6th 
of  May,    1861,  ceased    to   be   the   true  and   lawful  Gov- 
ernment  of  the   State.       It   is   true   that   the  officers   of 
the   State    were   lawfully   elected,    and    in    all    matters   of 
mere  local    government  there  was  nothing   in    itself  un- 
lawful  in    their   acts;     but   the   refusal   of  the  State  au- 
tboritie?!    to     recognize    the     authority     of    the     Federal 
Government,   and    their  action    in  joining    the  organized 
efforts  to  establish   another  general  government,  brought 
these  state  authorities  into  direct  conflict  with   the  Fed- 
eral  Government.       The   result    was,    that    the    war   was 
prosecuted    to  remove    these  obstructions   to  the  exercise 
of  the   supreme   federal    authority.       To    do  this,  it  was 
necessary    to    remove    all    the    incumBents    of   the   State 
Government,    and    overthrow   and    destroy    their    power 
and   authority.       This  was   done    by   the    military  power 
of  the  general   government,   and   the   place   supplied   by 
a    military    government    during    the    war.       The    result 
of  this   was,   to  establish    that   the  aforesaid    State  Gov- 
ernment   was    unlawful     from    and    after    the    date    the 
hostile    attitu<le    was    assumed.        And     although     it    is 
true   that   the    only   acts   of    the   authorities   of   Tennes- 
see  unlawful    in    themselves   consisted     in    denying    and 
resisting   the  federal   authority,  and  in   carrying  out  this 
resistance,  still    the  re8ult  was  to   make   the  government 
unlawful    in    toto.       I     mean    by    the    government,    the 
public   officials   having    control   thereof.       It    could    not 
be  regarded    as    lawful    in    matters  of  local    government, 
and    unlawful    onlv   in    its    federal    relations.       Its   atti- 
tude   towards   the    Federal    Government    made   it   neces- 
sary  for   the    latter    government   to    refuse    to    recognize 
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it  as  the  true  Government  of  Tennessee,  and  to  dis- 
place it  by  force — there  was  no  other  remedy.  When 
this  was  done,  and  a  government  restored  which  the 
Federal  Government  recognized  as  the  true  one,  it 
might,  in  my  opinion,  treat  as  void  any  and  all  acts 
of  the  unlawful  government  during  the  time  it  was  in 
|>ower.  As  a  matter  of  policy,  it  would  certainly  be 
hetter  to  treat  acts  of  mere  local  government,  having 
no  relation  to  the  war,  as  valid.  But  this  would  be  a 
question  of  policy  for  the  political  power  of  the  re- 
iitored  government  to  determine,  and  the  courts  would 
have  to  foIh)w  their  decision.  If  the  restored  gov- 
ernment should  declare  certain  acts  of  the  unlawful 
government  void,  •  this  might  well  be  taken  by  the 
courts  as  -regarding  all  other  acts,  not  unlawful  in 
themselves,  as  valid.  As  the  Federal  Government 
refused  to  recognize  the  Government  of  Tennessee  .  as 
lawful  from  and  after  the  6th  of  May,  1861,  the 
courts  cannot,  as  a  matter  of  law,  determine  the  con- 
trary, and  must  hold  all  its  acts  void,  unless  the  po- 
litical power  of  the  restored  government  has  elected 
to  treat  some  of  these  acts  as  valid.  So,  in  ray 
opinion,  in  regard  to  the  acts  of  the  unlawful  govern- 
ment, its  laws,  resolutions,  &c.,  all  the  courts  can  iht 
is  to  determine  how  the  political  power  of  the  gov- 
ernment   has   elected    to    treat    these   acts. 

The  Schedule  to  the  Constitution  of  1865  declared 
void  all  acts  and  resolutions  of  the  unlawful  govern- 
ment, bonds  issued,  and  debts  and  obligations  created 
by  it,  and  also  declared  void  notes  issued  by  the 
Bank    of  Tennessee    after    that   date. 
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Now,  does  it  follow  that  because  the  Government 
of  Tennessee  was  unlawful  after  the  6th  of  May,  1861, 
all  the  aots  and  contracts  of  citizens  are  invalid,  at 
the    option    of  the    new    government? 

I   cannot   see   that   this   result   follows. 

Tennessee  existed  as  one  of  the  states  of  the  Union 
before  the  rebellion;  it  continued  so  during  the  re- 
l)ellion.  In  the  language  of  Chief  Justice  Chase,  in 
Texa>8  V.  Whitey  "the  obligation  of  the  State  as  a 
member  of  the  Union,  and  of  every  citizen  of  the 
State  as  a  citizen  of  the  United  States,  remained  per- 
fect and  unimpaired.  It  certainly  follows  that  the 
State  did  not  cease  to  be  a  state,  nor  her  citizens  to 
be  citizens  of  the  Union."  7  Wall.,  721.  It  is  cer- 
tainly true,  however,  that  the  corresponding  right  of 
the  citizens  of  the  State  to  the  protection  of  the  laws 
of  the  United  States  was,  for  the  time  of  the  rebel- 
lion, suspended.  They  were  sill  treated  pending  the 
war  as  enemies,  without  regard  to  their  •  individual 
conduct  or  sympathies.  So,  a  citizen  of  one  of  the 
rebel  states,  although  in  fact  a  loyal  man,  could  not, 
pending  the  war,  have  a  status  in  a  United  States 
court.  But  this  was  a  mere  suspension  of  the  right. 
When  the  state  of  war  and  the  enemy  relation  ceased 
to  exist,  his  status  as  a  citizen  was  restored,  and  then 
lie  was  entitled  to  the  protection  of  tiie  law,  though 
perhaps  subject  to  punishment;  and  the  question  is, 
is  a  contract  made  between  two  citizens  of  a  rebel 
state  during  the  rebellion,  of  an  ordinary  character 
and  lawful  in  itself,  protected  by  the  Constitution  of 
the    United    States   from    being    impaired    by   state   legis- 
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lation  or  constitutional  change?  Is  the  citizen  now 
entitled  to  this  protection,  notwithstanding  the  fact 
that  at  the  time  the  contract  was  made  the'  state  au- 
thorities and  the  citizen  himself  were  in  rebellion  against 
the  government  whose  protection  he  now  claims?  I 
think  he  is.  The  onlv  effect  of  the  war  in  this 
respect  was,  that  during  its  pendency  the  citizen  of 
the  rebel  state  was  treated  as  an  enemy ;  but  he  is 
now  restored,  and  their  ordinary  contracts  stand  upon 
the  same  footing  as  if  made  in  a  loyal  state.  Their 
contracts  did  not  depend  upon  any  law  or  act  of  the 
usurped  state  government — they  would  be  governed  by 
the  laws  previously  in  force.  This  conclusion,  I  think, 
is  sustained  by  the  case  of  Walker  v.  Whitehead,  16 
Wall.,  315,  and  by  the  reasoning  in  White  v.  Harty 
13  Wall.,  651.  So  that,  1  conclude,  all  the  acts  of 
the  usurped  or  unlawful  Government  of  Tennessee, 
after  the  6th  of  May,  1861,  were  void,  except  such 
as  the  restored  government,  upon  grounds  of  policy, 
elected  to  treat  as  valid j  saving,  also,  the  protection 
due  the  citizen  for  obedience  to  its  laws  as  a  c{€  facto 
government;  also,  all  acts  or  contracts  of  citizens  in 
furtherance  of  the  acts  of  the  unlawful  government, 
or  dependent  upon  these  acts  or  laws,  are  subject  to 
be  treated  as  void,  at  the  option  of  the  restored 
government. 

On  the  other  hand,  contracts  between  individuals 
iQ  the  ordinary  course  of  business,  not  founded  upou 
or  in  furtherance  of  any  act  or  law  of  the  unlawful 
state  government,  though  made  in  a  rebel  state  and 
during   the  rebellion,   must   now  be   enforced   in    accord* 
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anoe  with  the  laws  rightfully  in  force  at  the  time^ 
and  neither  a  state  legislature  or  convention  can  de- 
clare the   contract   void. 

The  question  then  arises,  to  which  class  does  the 
notes  of  the  Bank  of  Tennessee  issued  after  the  6th 
of  May,    1861,   belong? 

The  Bank  of  Tennessee  was  chartered  long  before 
the  6th  of  May,  1861,  and  was  in  existence  by  the 
laws  then  in  force.  Its  powers  were  defined,  one  of 
which  was  to  issue  notes  to  circulate  as  money,  and  it 
would  seem  that  it  might  continue  to  do  business  and 
make  contracts  within  tlie  powers  conferred  by  the 
charter,  during  the  rebellion  as  natural  persons  or  other 
banks    might   do. 

There  was  however  this  difference.  The  Bank  of 
Tennessee  was  owned  exclusively  by  the  State,  and  was 
its  fiscal  agent;  its  directors  and  oflBcers  were  appointed 
and  controlled  by  the  state  authorities.  When  the 
state  government  assumed  a  hostile  attitude  to  the  fed- 
eral government,  and  war  became  flagrant,  the  posses- 
sion and  control  of  the  state  bank  became  of  the  ut- 
most importance.  That  the  usurped  government  of 
Tennessee  exercised  complete  control  of  the  bank,  and 
directed  its  policy  in  regard  to  furnishing  the  State 
the  iunds  demanded,  can  admit  of  no  doubt.  The 
military  board  drew  from  the  bank  $4,625,460.48  for 
war  purposes.  This,  or  the  greater  part  of  it,  was 
paid  by  a  sale  to  the  bank  of  the  bonds  of  the  State 
aothorized  by  the  Legislature,  known  as  war  bonds. 
These  bonds  are  void,  being  unauthorized,  and  under 
the  14th    amendment  of  the  Constitution    of  the    United 
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States  cannot  be  voluntarily  assumed  by  the  State.  To 
ray  mind  it  is  comparatively  immaterial  what  were  the 
purposes  and  political  views  of  the  individuals  compos- 
ing the  directors  and  officers  of  the  bank  in  these  trans- 
actions, it  was  in  the  nature  of  things  impossible  for 
the  bank  to  maintain  a  policy  in  this  respect  at  vari- 
ance with  the  will  of  the  controlling  authority  of  the 
«tate  government.  The  funds  of  the  bank  were  needed 
by  the  then  state  authorities;  the  struggle  then  begin- 
ning was  regarded  as  an  issue  of  life  and  death ;  the 
j)eople  of  the  State  were  moved  with  intense  feeling; 
the  State  was  an  armed  camp,  and  it  is  idle  to  sup- 
pose that  the  state  authorities  would  have  brooked  any 
opposition  upon  the  part  of  the  officers  of  the  bank  to 
the  use  of  the  funds,  which  belonged  to  the  people  of 
the  State,  and  which  it  was  then  assumed  were  needed 
for    the    common    defense. 

This  transaction,  by  which  over  $4,000,000  of  the 
funds  of  the  bank  were-  taken  and  the  war  bonds  of 
the  State  substituted,  was,  in  substance,  the  act  of  the 
then  existing  state  government,  and  the  present  gov- 
ernment and  people  of  the  State  would  not  be  bound 
by  this  transaction  if  there  was  any  remedy,  but  the 
<mly  remedy  as  to  this  is  to  repudiate  the  war  bonds — 
the    money    drawn    from   the    bank   cannot    be   recovered. 

The  next  step  in  these  transactions  was  the  making 
and  issuing  the  new  issue  of  the  bank.  The  question 
has  been  discussed  as  to  whether  these  notes  are  not 
void,  because  made  and  issued  for  the  illegal  purpo^se 
upon  the  part  of  the  bank  of  aiding  the  rebellion. 
Upon   this  question    of  fact  all  that  can   be  said^   is  that 
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the  drafts  of  the  military  board  upon  the  bauk  were 
so  heavy,  and  reduced  the  currency  so  greatly,  as  to 
make  it  necessary,  in  order  to  meet  these  drafts  and 
keep  up  the  ordinary  business  of  the  bank,  to  make 
these  new  notes.  It  is  not  probable  that  any  consid- 
erable part  of  these  drafts  of  the  board  were  paid 
with  the  new  issue,  as  it  seems  that  most  of  the  drafts 
were   paid    before   the    new   issue   was   made 

The  notes  when  made  were  paid  out  indiscriminately 
as  other   funds. 

There  is  clearly  nothing  to  show  any  illegality  in 
the  contract  of  paying  out  the  notes  involved  in  this 
cause;  so  if  the  act  of  making  the  notes  is  not  in 
itself  illegal,  they  must  be  treated  as  the  other  notes 
of  the    bank. 

Could  the  Bank  of  Tennessee  lawfully  make  new 
notes  to  issue  and  circulate  as  money  during  the  time 
it  was  under  the  control  of  the  unlawful  state  govern- 
ment? 

There  is  nothing  to  show  that  in  making  these 
notes  the  bank  exceeded  the  power  of  the  charter. 
Did  the  fact  that  the  then  state  government  was  un- 
lawful deprive  the  bank  of  the  power  to  make  new 
notes?  As  I  have  said  in  my  opinion  it  did  not  de- 
prive individuals  of  the  power  to  make  ordinary  con- 
tracts, or  make  them  void  at  the  option  of  the  restored 
government.  And  it  seems  equally  clear  that  ordina- 
rily artificial  persons,  corporations  in  existence  under 
previous  laws,  might,  within  the  powers  of  their  charter, 
continue  during  the  rebellion  to  make  contracts,  which 
should  now  be  protected  and  enforced,  and  which  should 
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not  be  impaired  by  State  Constitutions.  On  the  other 
hand  the  restored  state  government  had  the  unquestioned 
right  to  say  that  the  State  or  people  shall  not  be  held 
bound  by  any  act  done,  or  obligation  assumed  by  the 
^>verthrown  state  government  during  the  time  it  has 
been  determined  to  be  unlawful,  and  without  authority 
to  bind  the  people  of  tlie  State.  A  bond  issued  or 
<]ebt  contracted  by  that  state  government  does  not  bind 
the    present   government   unless   voluntarily   assumed. 

Had  the  State  Government,  after  May  6,  1861, 
issued  any  obligations  allowed  by  the  Constitution,  these 
obligations  would  not  be  obligatory  upon  the  present 
government  or  the  people  of  the  State,  unless  volun- 
tarily   assumed. 

How  far,  and  to  what  extent  was  the  act  of  mak- 
ing these  notes  by  the  bank,  the  act  or  obligation  of 
the  State?  The  authorities  referred  to  clearly  show 
that  a  state  bank  possesses  none  of  the  sovereignty  of 
the  State.  For  the  purposes  of  making  contracts  and 
enforcing  them,  the  State  and  its  bank  are  essentially 
different.  The  State  occupies  toward  such  a  bank 
more  the  attitude  of  sole  stockholder.  The  bank  and 
State  are  however  identical  in  interest.  Every  note 
made  and  issued  by  the  bank  indirectly  affected  the 
Sta'e — the  assets  of  the  bank  which  belonged  to  the 
State  were  bound  for  its  payment,  and  further,  by  a 
provision  of  the  <*h«rter,  I  he  State  was  bound  to  accept 
I  he  notes  of  the  bank  in  payment  of  taxes,  and  it  \.< 
also  argued  that  the  •^tate  has  by  the  charter  guaran- 
teed all  the  notes  of  the  bank.  As  to  this  I  express 
410  opinion.       It  is  clear  however  that  h  note  made  and 
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issued    by    the    bank    was    an    indirect   obligation    of  the 
State,   and    if  redeemed,    is   indirectly    redeemed     by    ihe 
State,    but    uirectly    it    h    thn  obligation    and    contract  of 
the  corporation  created  for  this  purpose,  and  stands  upon 
the  footing  of  contracts  by  other  banks  or  corporations. 
This    brings    us   to    this   proponition :       Had    the    re- 
stored   State  Government  the    right  to    repudiate    the  act 
of    the    state    bank    in    making    these    notes    upon    the 
ground    that   the  oific^ers   of  the   bank     were   agents   and 
quasi   officers   of  the   State,    hoMing   their  offices    by  the 
appointment  of  the   State  Government,  and    wh<»n  it  be- 
came   unlawful    and     without    riglitful     authority,     these 
i»fficers  of  the    bank   lost   their  rightful    authority  to   act 
for   the    bank    and    indirectly    bind    the    true   State   Gov- 
ernment   by    their   acts.       In    other    words    they    became 
the  directors,  holding  under  the  authority  of  the  usurped 
government,    and    repres'uting   it,   but    without   authority 
to  do   any  act  binding   the  true  State  Government    upon 
its    being    restored.       Upon    this    ground    it    is    argued 
that   the  acts  of  the  bank  in    making  these   notes  might 
be    repudiated,    otherwise     the    directorn    of    the    bank, 
holding   during   the    rebellion,   and    acting    in    obedience 
to   the  will  of  the    rebellious  government,  had  the  power 
to   subserve  the   ends   of  that   government,  and  yet  bind 
the    restored    government    to    abide    their    acts;    to    use 
the    old    notes    and    other   funds   of    the    bank    for    war 
purposes;     supply     their     ])lace    in     business     with     new 
notes,    which    the    restored    State    Government    would    be 
bound    either   directly    or    indirectly  to    redeem,  unless  it 
could    be  shown    the  making  the    new  notes   was  for  the 
.specific    purpose    of  aiding   the    rebellion,    which    in    the 
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nature  of  things  it  would  be  difficult  to  show.  The 
entire  circulation  of  tlie  bank  might  have  been  used 
for  war  purposes,  miilions  of  new  notes  made  and  is- 
sued, the  present  Slate  Government  bound  to  redeem 
them  either  directly  or  indirectly,  althoujjh  the  entire 
transactions  were  had  by  officers  of  the  bank  holding 
under  and  subserving  the  ends  of  the  usurped  State 
Government,  and  when  the  lawful  State  Government 
was  without  power  to  prevent  it..  The  directors  may 
have  been  lawfully  appointed ;  their  acts  as  to  these 
notes,  within  the  powers  of  the  charter;  and  it  may  be 
impossible  to  affirm  that  they  made  these  notes  with 
the  specific  purpose  of  aiding  the  rebellion.  Yet  for 
all  this,  they  represented  the  usurped  State  Government, 
auted  for  it,  and  in  obedience  to  its  will,  and  subserved 
its  purpo^es.  So  far  as  the  bank  acted  for  the  State, 
it  was  for  this  unlawful  State  Government,  and  as  a 
result  of  this  the  restored  State  ^'overnment  had  the 
right  to  repudiate  the  act,  upon  the  ground  that  these 
officers  of  the  bank  were  without  authority  to  bind  the 
State   in    their   behalf. 

Whether  this  argument  would  lead  to  the  conclusion 
that  all  the  ordinary  acts  of  the  bark  in  banking  busi- 
ness might  be  repudiated,  need  not  be  considered,  as 
no  attempt  has  been  made  to  'repudiate  these  acts;  on 
the  contrary,  they  have,  by  implication,  been  treated  as 
valid. 

The  result  of  this  would  be  that  the  restored  state 
government  would  have  the  right  to  repudiate  all 
obligation  growing  out  of  the  acts  of  the  state  bank 
under    the    direction    of    the    overthrown    state    govern- 


DECEMBER  TERM,  1875.         '  81 


State,  and  Watson,  Trustee,  v.  Bank  of  TenneBsee. 


meat.  To  this  conclusion  I  am  strongly  inclined. 
This  would  mean  simply  that  the  present  state  govern- 
ment is  not  bound  by  obligations  assumed  by  the  over- 
thrown government,  either  directly  or  indirectly,  by  its 
agent   the    bank. 

This  brings  us  to  the  question  whether  the  State 
has  repudiated  these  notes.  It  did  so  by  the  schedule 
to  the  amended  Constitution  of  1865,  but  this  schedule 
was  abrogated  by  the  Constitution  of  1870.  So  we 
now  have  no  act  of  the  political  department  declaring 
these  notes  void.  So  this  seems  inevitably  to  bring 
08  to  the  conclusion  that  this  is  a  voluntary  election 
by  the  political  power  of  the  State  to  regard  all 
these  acts  as  valid.  The  Constitution  of  1870  cer- 
tainly was  intended,  and  had  the  effect,  to  remove 
altogether  the  effect  of  the  schedule  of  1865.  See  6 
Heis.,  79. 

Upon  this  the  question  may  arise  as  to  the  title 
of  the  trustee,  acquired  while  the  Constitution  of  1865 
was  in  force.  While  the  Constitution  of  1870  may 
revive  the  liability  of  the  bank,  it  may  or  may  not 
affect  the  right  of  the  holders  of  these  notes  to  parti- 
cipate in  the  assets;  but  this  question,  I  think,  does 
not  now  arise,  for  the  reason,  elsewhere  shown,  that  tlie 
present  parties  are  only  in  a  condition  to  have  their 
right  as   a   creditor  of  the    bank    declared. 

The  constitution  of  1870,  having  the  effect  to  re- 
move the  only  act  repudiating  these  notes,  we  come 
back  at  last  to  the  question  whether  the  State,  under 
the   fourteenth    amendment   of    the    Constitution    cf    the 

United    States,    is   forbidden    to   assume   these  obligations 
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upon   the    ground    that   these    are    debts    or   obligations 
incurred   in    aid   of  the   rebellion. 

As  already  intimated^  although  the  officers  and 
directors  of  the  bank  were  necessarily  subject  to  the 
will  of  the  state  government  in  power,  yet  it  cannot 
be  shown  that  there  was  any  illegality  in  itself  in  the 
act  of  making  and  paying  out  these  notes  more  than 
in  any  other  act  of  the  bank  in  its  usual  business. 
Conceding  that  the  liability  of  the  State  might  be  re- 
pudiated, the  political  power  of  the  State  does  not 
now  repudiate  it,  and  the  State  may  as  well  treat  this 
as  valid  as  any  other  act  of  the  bank.  It  is  no  more 
an  illegal  debt  than  any  other  liability  of  the  bank 
contracted  during  this  period.  I  conclude,  therefore, 
that  the  notes  in  question  are  valid  obligations  of  the 
bank. 

As  has  been  already  intimated,  no  decree  can  be 
made  a^  to  any  of  the  holders  of  the  new  issue,  ex- 
cept Duncan  and  Atchison,  no  others  are  before  the 
court. 

And  further,  Duncan  and  Atchison  only  come  in 
by  answer  to  the  original  bill.  That  cause  has  not 
been  heard  in  the  court  below,  except  as  to  this  ques- 
tion. That  being  a  bill  by  the  trustee  for  directions 
in  administering  the  trust  under  the  deed,  no  decree 
can  be  made  in  favor  of  Duncan  and  Atchison  setting 
aside  the  deed  of  trust  in  their  favor  without  a  bill 
filed  by  them  for  that  purpose,  or  at  least  until  they 
appear  in  some  other  mode  than  by  answer  to  the 
original  bill.  No  issue  of  this  sort  can  be  made  by 
an   answer   to  the   original    bill.       Their  right,  however. 
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may  be  declared,  leaving  them  to  such  remedy  as  they 
may    see   proper   to    pursue. 

I  am  of  opinion  that  the  decree  declaring  the  right 
of  the  holders  of  the  new  issue  to  pay  their  indebted- 
ness to  the  bank  in  said  notes  is,  in  any  aspect, 
erroneous. 

Without  considering  whether  the  30th  section  of  the 
act  of  6th  February,  1860,  has  been  fully  repealed  by 
subsequent  acts,  I  am  of  opinion  that  a  proper  con- 
struction of  that  section  does  not  allow  the  debtor  of 
an  insolvent  bank  to  meet  his  indebtedness  by  a  tender 
of  the  notes  or  bills  of  the  bank  after  a  general  as- 
signment for  the  benefit  of  creditors.  The  manifest 
object  of  the  act  was  to  give  the  noteholders  of  an 
insolvent  bank  preference  over  other  creditors,  and  to 
iiiake  them  equal  ^aith  each  other,  and  that  no  assign- 
ment of  the  paper  of  the  bank  to  any  third  party 
should  deprive  the  debtor  of  his  right  to  pay  in  the 
notes  of  the  bank.  Subsequent  to  this,  and  before  the 
present  assignment  was  made,  all  banks  in  the  State 
were  authorized  by  the  act  of  June  8,  1865,  ch.  55, 
to  make  assignment  for  the  benefit  of  creditors,  giving 
preference  to  billholders.  To  allow  the  constructions 
contended  for  would  defeat  the  manifest  object  of  these 
laws,  which  is  to  divide  the  assots  of  an  insolvent 
bank  pro  rata  among  the  creditors,  giving  preference 
to    billholders. 

If  the  assets  of  the  bank  be  $100,000,  consisting 
in  debts  due,  its  outstanding  bills  amounting  to 
$200,0(X),  the  debtors  may  pay  their  indebtedness  with 
$100,000   of    the   bills   of    the   bank.       This   would   ex- 
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haust  the  entire  assets^  and  as  a  result  these  debtors 
would  realize  the  full  amount  of  the  $100,000  of  the 
bills  of  the  bank  held  or  procured  by  them,  while 
the  holders  of  the  other  bills  would  get  nothing,  and 
thus  the  equality  would  be  entirely  defeated.  So,  in 
my  opinion,  the  debtors  of  the  bank  could  have  no 
right  to  pay  their  debts  with  the  notes  at  the  bank, 
unless  it  be  to  the  extent  of  any  pro  7*ata  to  which 
they    may   be    entitled. 

I  am  of  opinion  the  State  is  not  a  party  to  these 
proceedings  in  such  manner  as  to  authorize  any  decree 
adjudging  the  liability  of  the  State  upon  any  of  the 
grounds  claimed.  The  State  is  sovereign,  and  its  own 
courts  cannot  treat  it  as  a  party  litigant,  and  render 
judgments  or  decrees  against  it,  except  so  far  as  is 
expressly  allowed  by  statute.  And  there  is  no  statute 
now  in  force  allowing  the  court  to  adjudge  these  ques- 
tions. 

I  am  further  of  opinion  that  the  public  officials  of 
the  State  are  not  liable  te  suit  for  their  acts  done 
under   the   authority    of  valid   laws   of  the   State. 

The  seizure  of  the  assets  of  the  Bank  of  Tennessee 
by  officials  of  the  State,  under  the  direction  of  the 
Legislature,  was  justifiable  only  for  the  purpose  of 
saving  the  assets,  and  taking  care  of  them  under  the 
anomalous  state  of  things  then  in  existence,  there  being 
some  doubts  whether  there  was  any  officers  of  the  bank 
rightfully  entitled  to  the  custody  of  the  assets;  but  this 
could  only  justify  their  holding  of  these  assets  so  long 
as  the  emergency  existed,  and  then  the  assets  should 
have    been    turned    over   to    the    proper    official   or   the 
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trustee.  So  far  as  the  act  of  the  Legislature  assumed 
to  authorize  these  assets  of  the  bank  to  be  held  by 
the  officers  of  the  State  as  part  of  the  school  fund,  or 
as  fuuds  belonging  to  the  state  treasury,  the  act  is 
uncoDstitutional  and  void.  And,  in  my  opinion,  any  of 
the  officers  of  the  State  having  the  custody  of  these 
assets  may  be  compelled,  under  the  order  of  the  court, 
to  deliver  them  up  to  the  receiver,  or  such  other  per- 
son as  the  court  may  direct.  The  law  under  which 
the  officers  may  now  claim  to  hold  these  assets  for 
the  State   is    unconstitutional    and    void. 

The  question  has  been  argued  whether  the  State 
has  the  right,  in  the  distribution  of  the  assets  of  the 
bank,  to  be  substituted  to  the  rights  of  the  noteholders 
in  respect  of  the  notes  of  the  bank  which  the  State 
has  taken  up  in  payment  of  taxes,  under  the  provision 
of  the  charter  re  furred  to.  This  question  is  not  now 
involved,  as  the  bill  upon  behalf  of  %he  State  seeking 
this   relief  has   been    dismissed. 

Upon  other  questions  I  concur  in  the  opinion  of 
the   Chief    Justice. 

Opinion    by   Turley,    Sp.    J. 

A  number  of  important  questions  are  presented  by 
the  record  in  this  cause,  all  of  which  will  be  left  to 
the  opinions  prepared  by  members  of  the  regular  court, 
except  the  one  involving  the  right  of  the  defendants, 
T.  A.  Atchison  and  W.  M.  Duncan,  to  set  up  and 
have  declared  valid  the  bank  notes  held  by  them, 
popularly  called  "New  Issue.^'  In  treating  of  the 
subject   reference   will    be  had   to   the   new   issue   gener- 
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ally,  but  this  will  be  only  for  convenience,  the  appli- 
cation being  intended  for  the  claims  in  the  hands  of 
these  two  defendants,  in  the  form  and  accompanied  by 
the  facts  disclosed  in  this  particular  case,  and  limited 
also  to  their  rights,  if  any,  as  against  the  assets  of 
the   bank. 

The  General  Assembly  of  the  State  of  Tennessee, 
on  the  19th  day  of  January,  1838,  passed  an  act  to 
establish,  for  the  benefit  of  the  State,  a  bank,  to  be 
known  by  the  name  and  style  of  "The  Bank  of  Ten- 
nessee." The  act  seems  to  have  been  prepared  with 
great  care,  and  is  quite  elaborate  in  its  details,  but  for 
the  purposes  of  the  present  decision  its  provisions  need 
not  be  set  out  further  than  to  show  that  the  directors 
were  to  consist  of  twelve  persons,  to  be  nominated  by 
the  Governor  and  confirmed  by  the  General  Assembly, 
one  of  whom  should  be  president,  and  to  continue  in 
office  for  two  years,  and  until  their  successors  were 
nominated  and  confirmed,  and  that  the  State  was  to 
be  the  sole  stockholder,  and  the  corporation  to  continue 
until  the  1st  of  January,  18G8.  The  privilege  of  issu- 
ing bills  for  general  circulation  under  certain  restric- 
tions, and  the  other  franchises  usual  in  charters  for 
banking  institutions,  were  granted.  The  board  was  in 
due  time  organized,  and  the  bank  went  into  successful 
operation,  and  so  continued  till  the  breaking  out  of 
the  late  civil  war.  Previous  to  the  1st  day  of  Jan- 
uary, 1860,  a  new  board  of  directors  had  been  ap- 
pointed, as  required  by  the  charter,  who  went  into 
office  on  that  day,  and  they,  were  the  directors  who 
had    control   of    the    bank    at    the    time    the    notes    iu 
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question  were  issued.  But  G.  C.  Torbett,  the  presi- 
dent who  signed  the  bills,  for  some  cause  not  explained 
by  the  record,  was  not  elected  till  the  9th  day  of 
May,  1861.  In  the  absence  of  anything  to  the  con- 
trary, the  presumption  is  he  was  at  the  time  a  mem- 
ber of  the  board,  and  regularly  elected  and  installed 
into   the   office   of  president. 

On  the  6th  day  of  May,  1861,  the  Legislature  of 
Tennessee  passed  an  act  entitled,  ^^an  act  to  raise, 
organize  and  equip  a  provisional  force,  and  for  other 
purposes,"  in  which  direction  is  given  for  the  issuance 
of  State  bonds  to  the  amount  of  five  millions  of  dollars, 
which  were  to  be  placed  at  the  disposal  of  a  military 
board,  and  by  them  to  be  used  for  the  purpose  of 
prosecuting  a  war  against  the  authority  of  the  United 
States  Government.  The  bonds  were  accordingly  issued, 
and  a  very  large  amount  of  them  sold  to  the  Bank 
of  Tennessee.  By  an  agreement  of  facts,  signed  by 
counsel,  it  is  admitted  'Hhat  the  ordinary  and  then 
issues  of  circulating  notes  of  the  Bank  of  Tennessee 
and  its  branches  were  insufficient  to  meet  the  usual 
banking  business  of  the  bank  in  1861,  and  drafts  or 
checks  drawn  upon  the  bank  by  the  military  board, 
and  that  the  bank  was  compelled,  in  order  to  meet 
its  regular  business  and  the  demands  of  said  board,  to 
resort  to  the  issuance  of  the  bank  notes  now  in  con- 
troversy, known  as  the  *new  issue'  of  said  bank,  and 
that  said  notes  constituting  the  'new  issue'  were  all 
pat  iij  circulation  after  the  6th  of  May,  1861,  and  for 
the   purposes   aforesaid." 

Inasmuch   as  the   officers   who    controlled    the   assets 
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and  franchises  of  the  bank  at  the  time  these  notes  were 
created  and  issued  had  received  their  appointment  in 
a  regular  and  legal  manner,  pursuant  to  the  charter, 
and  there  is  nothing  on  the  face  of  the  notes  them- 
selves to  indicate  they  are  not  genuine,  they  may  prop- 
erly be  treated  as  prima  facie  good,  and  their  validity 
will  depend  upon  the  soundness  or  unsoundness  of  the 
objections  brought  against  them.  These  objections  are 
numerous,  and  have  been  maintained  and  resisted  in 
argument   with    marked    zeal    and    ability. 

They  may  be  divided  into  two  classes,  one  based 
upon  the  ground  that  although  the  notes  in  their  in- 
ception may  have  been  valid,  yet  the  courts  must  bold 
them  void,  because  they  have  been  so  declared  or 
treated  by  the  political  departments  of  the  government; 
the  other,  that  they  were  void  from  the  beginning*, 
and  independent  of  all  subsequent  action  affecting  their 
validity. 

Prominent  among  objections  belonging  to  the  first 
class  named  is  the  one  that  these  notes  are  reached 
by  the  terms  of  the  fourth  section  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States. 
A  portion  of  that  section  declares  that  "neither  the 
United  States  nor  any  other  State  shall  assume  or  pay 
any  debt  or  obligation  incurred  in  aid  of  insurrection 
or  rebellion  against  the  United  States."  The  result 
of  the  war  determined  the  rebellion  was  unlawful,  and 
as  a  necessary  consequence,  all  debts  or  obligations  in- 
curred in  aid  thereof  are  void.  The  fourteenth  amend- 
ment, then,  can  have  no  influence  with  the  courts, 
because   what   it   declares,  they  would    hold   independent 


DECEMBER  TERM,  1875.  89 


State,,  and  Watson,  Trustee,  v.  Bank  of  Tennessee. 


of  any  such  direction,  upon  the  well  established  general 
principle  that  contracts  contrary  to  law  or  public  policy 
cannot  be  enforced  in  courts  of  justice.  In  its  bear- 
ing on  the  legislative  department  of  the  States,  the 
amendment  may  impose  important  restraints,  but  with 
that,  for  the  present,  we  have  no  concern.  It  is 
sufficient  to  say,  if  the  contracts  in  question  are  shown 
to  be  ''obligations  incurred  in  aid  of  insurrection  or 
rebellion,"  they  must  be  declared  illegal  j^nd  void,  in- 
dependent of  constitutional  change  or  legislative  enact- 
ment. Whether,  in  point  of  fact,  they  were  thus  in- 
curred,   is    a    question    in    the    solution    of    which    the 

4 

amendment  itself  gives  us  no  aid,  and  it  may,  there- 
fore,   be   dismissed    without   further   consideration. 

But  the  State,  both  by  its  Legislature  and  in  Con- 
stitutional Convention,  has  taken  direct  action  on  the 
subject  of  these  notes,  and  the  effect  of  that  action  is 
now  submitted  for  determination.  The  sixth  section 
of  the  schedule  to  the  constitutional  amendment,  passed 
in  February,  1865,  provides  that  "all  notes  of  the  Bank 
of  Tennessee,  or  any  of  its  branches,  issued  on  or  after 
the  6th  of  May,  1861,"  are  unconstitutional  and  void. 
Counsel  who  advocate  the  efficiency  of  this  constitu- 
tional condemnation  of  the  new  issue,  and  insist  it 
ranst  be  enforced,  do  not  claim  that  a  State  Constitu- 
tion, any  more  than  a  state  law,  can  violate  the  Con- 
stitution of  the  United  States  by  impairing  the  obli- 
gation of  a  contract.  They  concede  the  power  on 
this  subject,  in  a  State  Constitution,  stands  on  a  level 
with  the  power  in  a  State  Legislature,  or  in  the  Con- 
gress of  the   United   States.       The   Legislature   of  Ten- 
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nessee,  by  the  act  of  February  16th,  1866,  ch.  28, 
declared  all  issues  of  the  Bank  of  Tennessee,  signed 
by  G.  C.  Torbett,  utterly  void.  The  eCFect  of  the 
Constitutional  amendment  being  the  same  as  this  act, 
the   disposition  of    the   one    will    settle    the   other. 

The  question  then  is,  are  these  notes  notes  void 
because  so  declared  by  the  legitimate  government  of 
the  State  of  Tennessee?  The  argument  that  they  are, 
if  correctly  understood,  is  that  the  right  thus  to  treat 
these  notes  was  derived  from  success  in  arms — the 
belligerent  right  of  the  conqueror  to  dispose,  at  pleasure, 
of  the  property  of  the  vanquished.  Waiving  for  the 
present  the  question  of  law,  the  position,  as  it  respects 
the  State,  is  not  tenable,  because  not  warranted  by 
the  facts.  The  State  Government  of  Tennessee  has 
no  belligerent  rights  growing  out  of  this  war,  because 
it  was  not  a  belligerent  party.  The  war  was  one 
waged  by  the  United  States  on  the  one  side  against  the 
so-called  Confederate  States  and  the  rebellious  states 
on  the  other..  There  was  some  separate  state  action 
by  a  portion,  if  not  all  of  the  states  that  adhered 
to  the  Union,  but  none  by  the  legitimate  government 
of  Tennessee.  The  part  Tennessee  took  in  the  struggle, 
as  a  state,  was  against  the  government  that  finally 
triumphed.  What  is  termed  the  legitimate  government 
of  the  State  of  Tennessee  had  no  organization  during 
the  contest  until  it  had  almost  closed,  when  the  con- 
quering  armies  needed  no  aid  from  such  a  quarter, 
and  received  none.  The  successful  belligerent  was 
only  represented  in  Tennessee  during  the  war  by  a 
military   Governor,  whose   authority   emanated    from    the 


DECEMBER  TERM,  1875.  91 


State,  and  Wataon,  Trustee  v.  Bank  of  Tennessee. 


general  government,  and  by  the  military  power  that 
sustained  him.  The  State  of  Tennessee,  since  the  res- 
toration of  peace,  has  assumed  none  of  the  duties  which 
rest  upon  a  government  after  a  successful  war,  such 
as  paying  the  war  debt,  pensioning  soldiers,  etc.,  and 
has  no  claim  whatever  to  corresponding  rights.  It 
follows,  therefore,  that  neither  the  constitutional  amend- 
ment, nor  the  act  of  the  Legislature,  affects  the  validity 
of  these  notes,  the  State  having  no  l>elligerent  right 
that  can  be  interposed  as  a  barrier  to  the  operation 
of  the  tenth  section  of  the  first  article  of  the  Consti- 
tution  of  the    United    States. 

It  is  again  urged  that  the  government  of  the  United 
States  has  treated  these  obligations  in  the  same  manner 
as  they  were  treated  by  Tennessee,  and  the  right  and 
power  to  do  so  without  constitutional  hinderance  is  re- 
ferred to  the  same  principle.  But  a  fatal  objection  to 
this  position  is,  that  Congress  has  at  no  time,  either 
ID  express  terms  or  by  implication,  declared  the  bank 
bills  called  new  issue  void.  The  joint  resolution  passed 
July  24th,  1866,  restoring  Tennessee  to  her  rights  in 
the  Union,  which  is  relied  upon  as  having  the  effect 
of  making  the  action  of  the  State  the  act  of  the 
general  government,  cannot  be  so  construed.  This 
question  was  brought  before  the  Supreme  Court  of  the 
United  States  in  White  v.  Hart,  13  Wall.,  646,  and  it 
was  there  held,  substantially,  that  the  act  of  Congress 
of  June  15,  1870  (16  Stat,  at  Large,  363,  364),  by 
which  the  State  of  Georgia  was  declared  to  be  en- 
titled to  representation  in  the  Congress  of  the  United 
States,  did    not   amount   to   an    approval    by  Congress  of 
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all   the   provisions   contained   in  the   Constitation  of   the 
Siate,  or   make   them   the   act   of   Congress  itself.  A 

But   if  Congress    had^   in    express    terms,   taken    the 
same    action    on    the    subject    that    was    taken    by     the 
State,   or   if  the  State  of  Tennessee   had   been  the  suc- 
cessful    belligerent    in     the  '  late    war,    even    then     the 
courts    could    not    sustain    such    legislation.       To   avoid 
the   constitutional   objection,   it    is   argued    that   all   acts 
of  the   rebel    government   and   of   its   citizens,    while    in  J 
rebellion,    were    illegal   and   void    because    done   without^ 
the    pale    of    the    Constitution    and     laws    from    which 
they    had   withdrawn ;     and    that   the   ordinary   contracts 
between  individuals  can   be  sustaiised   only  because  they 
may  be  considered   as  validated   by  the  conquering  gov- 
ernment,  if   it    takes    no     action     in     regard     to    them. 
But  if  the   political  department  of  the   conquering  gov- 
ernment shall   remove  the   presumption  arising   from   si- 
lence,   and    expressly    declare    that    any    particular    acts 
or   contracts  are  not  validated,  such  action  will   be  con- 
clusive   on    the    courts.       To    sustain    this   we    are    re- 
ferred   to    the    case   of    Luther   v.   Borden,    7   How.,    1. 
In    that   case   it   was    held,   that,   so   far   as    the   United 
States   was    concerned,   it   belonged   to    the    political   de- 
partment   of   the    government    to    determine    whether   a 
government    of   a   state   was   a   legal    and    duly    consti- 
tuted   government;     and,   so   far   as   the   State  was   con- 
cerned,   the   courts   of   the    United    States   would    adopt 
the    holding    of   the    courts    of    the    government   which 
was   finally   settled    in   authority.       No   act   of   Congi*es8 
or  of  the   Legislature  of  Rhode   Island,  containing   any 
such   doctrine   as    that   under    consideration,   passed    un- 
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der  review  of  the  court  in  that  case;  nor  did  the 
court  announce  any  principle  which  could  be  construed 
into  the  recognition  of  a  power  in  the  legislature, 
either  state  or  federal,  to  declare  contracts  between 
private  individuals  invalid  merely  because  they  may 
have  been  entered  into  while  the  parties  were  engaged 
in    insurrection    against   the   rightful   government. 

The  learned  counsel  have  also  cited  the  case  of 
Ingram  v.  Cocke,  1  Tenn.,  22.  This  case  involved 
the  validity  of  a  sheriff's  sale  under  the  authority  of 
proceedings  had  in  one  of  the  courts  held  under  the 
Franklin  Government.  Shortly  after  the  close  of  the 
revolutionary  war,  the  citizens  of  the  counties  of  Wash- 
ington, Sullivan,  Greene  and  Hawkins,  in  the  State  of 
North  Carolina,  in  a  peaceable  manner^  but  without 
the  consent  of  the  mother  state,  formed  for  themselves 
an  independent  government,  called  the  State  of  Frank- 
lin. This  assumed  government  exercised  the  sovereign 
powers  of  a  state  for  a  time,  and  then  the  people 
voluntarily  relinquished  its  authority  and  placed  them- 
selves again  under  the  state  from  which  they  had  se- 
ceded. The  Legislature  of  North  Carolina,  by  act  of 
1786,  ch.  23,  Iredell's  Revisal,  p.  597,  granted  a  par- 
don to  all  persons  who  had  in  that  way  withdrawn 
their  allegiance  from  the  State.  It  also  relinquished 
to  them  all  taxes  due  from  the  end  of  the  year  1784 
to  the  date  of  the  passage  of  the  act,  and  provided, 
"That  where  any  decisions  have  been  had  respecting 
property  which  are  incompatible  with  justice,  the  per- 
son or  persons  injured  shall  have  his  or  their  remedy 
at  common   law.^'       Thus   it   will   be   seen   the   Legisla- 
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tiire    of  North    Carolina   assumed    to    exercise   no    power 

over   contracts,   or    the    rights   of    property,    as   between  \ 

I- 

iodividnal  citizens.  The  granting  of  pardons  and  the 
relinquishment  of  taxes  were  matters  pertaining  to  its 
own  rights,  and  were  acts  of  which  no  one  could 
justly  complain.  What  it  directed  as  between  individ- 
uals was,  they  should  have  trial  at  common  law  in 
oases  where  the  decisions  of  the  courts  under  the 
usurped  government  had  been  incompatible  with  jus-  ' 
tice.  The  language  of  the  court  in  the  case  referred 
to  must  be  construed  in  reference  to  the  law  and  the 
facts  then  under  consideration.  Judge  Overton,  in 
delivering  the  opinion  of  the  court,  said:  "When 
governments  de  facto  cease  to  exist,  the  former  or  le- 
gitimate government,  by  their  legislative  acts,  usually 
furnish  the  grounds  upon  which  municipal  courts  pro- 
ceed in  giving  an  opinion."  The  court  then,  in  obe- 
dience to  the  legislative  mandate,  holds  the  decisions 
of  the  Franklin  courts  binding  on  the  parties,  unless 
incompatible  with  justice.  This  was  a  question  as  to 
the  validity  of  a  judicial  proceeding  in  a  court  not 
only  'hold  under,  but  created  by,  an  unlawful  govern- 
ment. No  case  has  been  cited,  or  authority  of  any 
kind  referred  to,  which  goes  the  length  assumed  in 
behalf  of  the  bank,  and  this  court  will  not  be  the 
iirst  to  maintain  a  doctrine  so  rigorous  in  its  nature 
and  so  little  in  accord  with  the  liberal  and  humane 
spirit  which  pervade  the  rules  of  international  law  and 
belligerent    rights   in    modern    times. 

The   right  of  governments  to  declare  forfeitures  and 
confiscate   the    property   of  criminals,    is   not  questioned; 
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but  that  is  a  subject  which  need  not  be  discussed,  as 
no  question  of  the  kind  is  raised  by  the  record  in 
this   case. 

If  these  views  be  correct,  the  bank  notes  called 
new  issue  have  not  been  affected  by  any  action  of 
the  government,  either  state  or  national,  had  since  their 
issuance. 

But  it  is  said  the  action  of  the  political  depart- 
ment of  the  State,  and  the  sanction  thereof  by  Con- 
gress, may  be  regarded  as  only  declaratory,  for  the 
notes  in  question  were  void  from  the  beginning,  and 
for  that  reason  cannot  be  enforced;  and  the  grounds 
for  this  position  constitute  the  second  class  of  objec- 
tions. 

Reserving    for    the    present    the    question    raised    in 

one    branch    of    this    case,    as    to    the    liability   of   the 

State   to    account   to   the   creditors   of  the    bank    for   the 

consideration    paid   for   the   war   bonds,   there  can    be  no 

question   that  the  contract  by  which   the    military  board 

s6ld   and   the    bank    purchased   these   bonds,  was   illegal. 

The  courts   could   give   no   countenance  to  any  proceed- 

ing    against    the    bank    the    object    of    which    might   be 

the    enforcement    of    any     part    of    this    contract,     nor 

would  they    maintain    any   suit    in    favor   of    the    bank 

to  enforce  payment  of  the  bonds,  because  it  was  clearly 

a  contract   in    aid    of    the    rebellion,   and    therefore    ille- 

gal    and   void.       Horn  v.  Lochart  et  al.y  17   Wall.,  570. 

This    being    settled,     the    somewhat     intricate    question 

arises,    whether   these    notes    bear    such    relation    to   this 

illegal  transaction  as  to  infuse   into  them   the  like   taint 

of   illegality,   and    thus    render    them    also   void.       The 
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proof  shows  the  bank  entered  into  the  contract  for 
the  purchase  of  these  bonds  to  sucli  an  amount  as  to 
make  it  necessary  to  enlarge  the  volume  of  its  circu- 
lation in  order  to  enable  it  to  keep  the  engagement, 
and  also  keep  up  its  ordinary  line  of  discounts.  Hence 
the  creation  of  the  new  issue.  It  does  not  appear 
that,  in  quantity  or  otherwise,  the  bank  exceeded  the 
restrictions  of  the  charter  in  issuing  these  bills,  or 
that  anything  objectionable  attended  the  transaction 
other  than  the  fact  that  an  illegal  contract  was  en- 
tered into,  and  these  notes  were  created  and  used  in 
part  in  fulfillment  of  that  agreement.  It  is  rather 
remarkable,  considering  the  immense  quantity  of  bank 
bills  used  in  business  life,  that  this  exact  question  has 
never  been  settled.  We  say  never  settled,  because  no 
such  case  has  been  cited,  and  it  may  well  be  assumied 
that  if  any  such  existed  it  would  have  been  brought 
to  the  notice  of  the  court  by  the  very  learned  coun- 
sel who  have  favored  us  with  such  exhaustive  briefs 
upon  the  one  side  and  upon  the  other.  In  the  ab- 
sence, however,  of  precedent,  we  may,  by  the  appli- 
cation of  well  known  principles,  illustrated  by  analo- 
gous cases,  be  guided  to  correct  conclusions.  Counsel 
have  referred  to  Confederate  notes  for  illustration^  and 
properly  assume  that  while  they  may  be  treated  as  a 
valid  consideration  as  between  individuals,  they  would 
be  void  as  between  the  holder  and  the  maker.  But 
this  case  is  not  similar  to  that,  because  the  Confed- 
erate Government  was  itself  an  illegal  combination, 
and  had  no  right  to  issue  notes  for  any  purpose, 
whereas    the    bank    had    a    legal    existence,    and    could 
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lawfiilly  create  and  put  in  circulation  its  notes  for 
some  purposes  at  least.  Again,  we .  are  referred  to 
cases  in  which  corporations  issued  circulating  notes, 
but  without  any  such  power  having  been  conferred  in 
their  charters.  But  these  cases  are  liable  to  the  same 
objection  that  applies  to  Confederate  notes.  Another 
class  of  cases  are  referred  to,  in  which  corporations 
entered  into  contracts  such  as  came  clearly  within 
their  corporate  powers,  but  were  relieved  from  liabil- 
ity because  the  contracts  were  illegal  or  contrary  to- 
public  policy.  Here,  too,  the  analogy  fails;  for,  al- 
though in  some  respects  the  rules  of  law  applicable 
to  bank  bills,  and  those  applicable  to  contracts  to  pay 
certain  individuals,  such  as  promissory  notes,  are  the 
same,  yet  in  other  respects  there  is  an  obvious  dis- 
tinction between  them.  "Bank  notes  differ  essentially 
from  promissory  notes  and  other  negotiable  securities 
for  money.  They  are  not,  properly  speaking,  evi- 
dences of  debt  or  security  for  money,  but  are  treated 
as  money."  F.  &  M,  Bank  of  Memphis  v.  White,  2 
Sneed,  482;  Murry  v.  Lardner,  2  Wall.,  110;  Miller 
V.  Race.   1    Burrow,   452. 

But  it  IS  insisted  these  notes  are  void  in  their  very 
inception,  because  their  creation  was  occasioned  by  the 
exigencies  of  the  war  then  flagrant,  and  to  fulfill  a 
contract  that  could  not  be  complied  with  except  by 
the  doing  of  an  unlawful  act.  The  bank  directors  in 
ordering  the  preparation  of  these  notes,  it  is  urged, 
exceeded  the  authority  conferred  in  the  bank  charter, 
because  that  must  be  construed  as  only  conferring  such 
power  in  the  promotion  of  legal  contract  and  legitimate 
7 — VOL.  5. 
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business,  and  consequently  the  making  of  bank  bills, 
and  passing  them  to  the  cash  account  with  a  view  to 
their  being  used  in  fulfillment  of  an  illegal  contract 
was   ultra  vires  and   therefore   void. 

Illegal  executory  contracts  entered  into  by  corpora- 
tions will  not  be  enforced  either  against  them  or  in 
their  favor,  and  in  this  respect  corporations  stand  on 
a  footing  with  natural  persons.  But  after  such  con- 
tracts have  been  executed  and  thus  extinguished,  prop- 
erty acquired  through  their  means  will  be  protected, 
and  the  rights  of  parties  adjusted  without  reference  to 
the  nature  of  a  non  existing  contract  through  which 
the  property  may  have  been  acquired.  Brooks  v.  31ar' 
tin,   2   Wall.,   70. 

Nor  can  it  make  any  difference  in  principle  whether 
a  transaction,  innocent  in  itself,  yet  bearing  some  re- 
lation an  to  illegal  contract,  precede  or  follow  such  con- 
tract; if  it  form  no  part  of  the  contract  itself  it  will 
be  recognized  and  sustained.  Anmtrong  v.  Toler,  11 
Wheaton,  258;  Jones  v.  Davidson,  2  Sneed^  447.  If 
these  notes  were  promises  to  pay  for  the  war  bonds, 
whether  the  consideration  appeared  on  their  face  or 
not,  they  could  not  be  enforced.  But  such  is  not 
their  character,  and  their  holders,  by  demanding  their 
redemption,  are  not  seeking  to  enforce  any  part  of  the 
contract  between  the  bank  and  the  military  board. 
The  contract  they  rely  upon  rests  on  the  bank  charter, 
and  is  not  affected  by  the  illegal  character  of  any 
contract,  in  the  execution  of  which  the  bills  may  have 
been    used. 

It    is    argued    that    the     Bank     of    Tennessee     was 
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merely  a  state'  agency,  controlled  by  the  State,  and 
that  its  existence  separate  from  the  State  was  only 
formal.  The  effect  then,  it  this  be  so,  of  holding 
the  new  issue  valid,  would  be  to  make  the  true  State 
Government  at  least  indirectly,  as  sole  stockholder  in 
the  bank,  responsible  for  the  acts  of  the  usurped  gov- 
ernment. If  the  officers  of  the  bank  who  put  these 
hills  into  circulation  had  been  appointed  by  the  rebel 
State  Government,  and  had  derived  their  power  from 
an  illegitimate  source,  then  it  might  be  that  the  State 
could  in  no  way  be  affected  by  their  acts.  But  such 
was  not  the  case.  We  have  already  seen  that  they 
were  regularly  appointed  in  peaceful  times,  and  had 
the  legal  custody  of  the  property  and  franchises  of  the 
bank.  When  the  Government  of  Tennessee  was  over- 
thrown   the    bank    corporation    remained    intact. 

In  the  Bank  of  Tennessee  v.  Dibrelly  3  Sneed,  379, 
this  same  position  was  taken,  but  Judge  Carutheis  in 
delivering  the  opinion  of  the  court,  pronounced  it 
^'unsound    and    fallacious." 

In  that  case  it  was  further  said:  "The  fact  that 
the  bank  is  the  creature  and  property  of  the  State 
does  not  make  it  identical  with,  or  even  an  integral 
part  ,of  the  state  sovereignty.  It  is  a  distinct  fiscal 
corporation,  enjoying  a  separate  existence  with  its  own 
chartered  rights,  obligations  and  powers."  The  corpo- 
ration known  as  the  Bank  of  Tennessee  existing  at 
and  after  the  6th  of  May,  1861,  was  the  creature  of 
the  legitimate  State  Government,  and  if  the  interests 
of  that  government  should  suffer  by  the  injudicious 
taanagement    on    the    part   of    the   bank    officers   of    the 
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funds  of  the  corporation,  by  converting  them  into 
worthless  stocks,  the  loss  should  not  be  shifted  to  in- 
nocent parties.  It  is  a  maxim,  that  where  one  of  two 
innocent  persons  must  suffer,  he  shall  suffer,  who,  by 
his  acts,  occasioned  the  confidence  or  loss.  Ist  Sto. 
Eq.    Ju.,   sec.    387;    Sto.   on    Bills,   sec.   411. 

It  may  have  been  that  the  president  and  directors 
of  the  bank  were  strongly  in  sympathy  with  the  re- 
bellion,  but  it  nowhere  appears  that  they  acted  other- 
wise than  freely  and  voluntarily  in  the  purchase  of 
the  war  bonds.  On  the  contrary  Mr.  Torbett  proves 
the  purchase  of  the  bonds  was  regarded  as  a  good 
investment,  and  they  were,  for  that  reason,  bought. 
The  result  of  the  war  made  the  contract  illegal  from 
the .  beginning,  and  proved  ruinous  to  the  assets  of  the 
bank,  but  to  my  mind  it  by  no  means  .follows  that 
the  bank  bills  used  in  executing  and  extinguishing 
that  contract  are  themselves  void,  or  could  be  so  de- 
clared either  by  the  political  or  judicial  departments 
of  the  government  without  violating  the  Constitution 
of  the   United   States. 

In  conclusion  I  repeat  what  was  stated  in  the  be- 
ginning, that  what  is  here  said  applies  only  to  the 
bills  in  the  hands  of  Duncan  and  Atchison, '  without 
intimating  any  opinion  as  to  questions  that  may  arise 
in  regard  to  bills  not  yet  put  in  suit.  On  the  other 
questions  in  the  case  I  concur  in  the  opinion  prepared 
by   the   Chief  Justice. 


DECEMBER  TERM,  1875.  101 


State,  and  Watson,  Trustee  v.  Bank  of  Tennessee. 


State  of  Tennessee  and  Samuel  Watson,  Trustee  «. 
President  and  Directors  of  Bank  of  Tennessee, 
and  others. 

1.  Statute  of  Limitation.  Does  not  apj^y  to  bank  notes.  See.  2779 
Cfmstrued.  The  statute  of  limitations  barring  actions  on  notes,  unless 
brought  within  six  years  from  the  accrual  of  the  cause  of  action, 
does  not  apply  to  notes  issued  by  banking  corporations  under  the 
laws  of  this  State ;  and  this  is  so,  whether  the  notes  have  ceased  to 
circulate  as  money  or  not,  or  whether  the  bank  itself  is  in  operation, 
or  has  suspended,  or  has,  from  any  cause,  ceased  to  exist  as  a  corpo- 
ration. 

2.  Sams.  When  statutes  of  three  years  as  to  personalty  and  seven  a«  to  reaHy 
not  applieable.  The  assignment  of  the  asset^s  of  the  bank  of  Tennessee, 
directed  by  the  act  of  February  16,  1866,  while  invalid  so  far  as  it 
sought  to  give  preference  sua  against  the  statutory  beneii claries,  was 
yet  effectual  to  pass  the  legal  title  to  the  trustee,  to  whom  the  assign- 
ment was  made,  and  this  court  having  declared  the  preferences  there- 
in void,  the  holding  of  the  trustee  in  their  favor  could  not  be  deemed 
adverse  in  such  sense  as  to  vest  him  with  the  right  as  against  the 
three  beneficiaries.  The  statutes  vesting  title  to  personal  property  in 
the  adverse  holder  thereof  in  three  years,  and  to  such  holder  of 
realty  in  seven  years,  can  have  no  application  to  this  case;  besides, 
it  is  held  that  the  trustee,  having  failed  to  execute  the  required  bond, 
was  appointed  a  receiver  of  the  court,  and,  as  such,  held  the  assets  of 
the  bank  for  the  benefit  of  those  to  whom  the  court  might  award  them, 
and  he  is,  therefore,  estopped  from  setting  up  the  statute  of  limita- 
tion, either  for  himself  or  any  persons  other  than  those  ultimately 
entitled. 

Case  cited:  Moore  v.  Crocket^  10  Hum.,  367. 

ft 

3.  JURLSDICnON   OF   CHANCERY   COUBT  OVEK  AsSETS  OF   DISSOLVED   COR- 

P0EATION8.  Upon  the  dissolution  of  a  moneyed  corporation  its  assets 
become  trust  funds  for  the  benefit  of  its  creditors  and  stockholders, 
and  while  in  a  court  of  law  no  suit  could  be  maintained  by  or  against 
such  dissolved  corporation  without  special  authority  from  the  Legis- 
lature, yet  a  Court  of  Chancery,  by  virtue  of  its  inherent  equity 
powers,  has  ever  had  the  right  to  take  charge  of  the  funds  and  ad- 
minister them  for  the  benefit  of  those  entitled.    Sec.  1493,  et  teq.,  of 


102  NASHVILLE : 


State,  and  Watson,  Trustee  v.  Bank  of  Tennessee. 


the  Code,  extending  the  corporate  life  of  corporations  five  years  for 
winding-up  purposes,  does  not  take  away  the  jurisdiction  independ- 
ently subsisting  in  the  Court  of  Chancery. 

Cases  cited:  Ingraham  v.  Teiry,  11  Hum.,  576;  White  v.  Campbell,  5 
Hum.,  38;  Mnrr  v.  The  Bank  of  West  Tennessee,  4  Cold.,  476. 

Authorities  cited:  18  How.,  480;  15  How.,  304;  Ang.  &  Ames  on  G)r- 
porations,  see.  779a;  Adamn  on  Eq.,  3d  American  Ed.,  229;  3  Mason,^ 
308;  2  Kent,  marginal  note  A,  307;  2  Story's  Eq.  Jur.,  sec.  1252' 
Upton  V.  TribUcock,  1  Otto,  45;  8  Peters,  281;  Miss.  R.,  319;  8  Ga., 
493;  3  Edwards'  C.  R.,  affirmed  in  9  Paige,  162;  Fostir  el  al  y,  £89w 
Bank,  16  Mass.,  244. 

Code  cited:  Sees.  1493-4-5-6-7. 


FROM    DAVIDSON. 

Appeal  from  the  Chancery  Court  of  Davidson  county. 
W.  S.  Fleming,  Ch.,  sitting   by  interchange. 

E.  H.  East,  for  Trustee. 

John  Trimble,  for  Bank  of  Tennessee. 

Horace  H.  Harrison,  for   Commissioners   of  Com- 
mon  Schools. 

John  Frizzell,  for  County  School  Fund. 

John  Reid,  ^ 

W.  H.  Humphreys,    J- for  Depositors. 

Nat.  Baxter,  Sr., 

W.  F.  Cooper, 


?ER,      1 

ecell,  / 


.  for  the  State. 
J.  B.  Heiskel 


R.  McPhail  Smith,  y 

_  >  for  holders  of  New  Issue. 

Ed.  Baxter,  J 

Lea,  Sp.  J.,  delivered  the  opinion  of  the  court. 

Judges  Mayfield  and    Sneed  dissenting. 
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The  Legislature,  on  the  16th  of  February,  1866, 
ordered  the  president  and  directors  of  the  Bank  of 
Tennessee  to  make  an  assignment  for  the  benefit,  first ,, 
of  the-  school  fund,  and  secondly,  for  all  the  creditors 
of  the  bank  whose  claims  arose  before  the  6th  day 
of  May,  1861,  '' excluding  all  claims  and  demands  of  all 
kinds  of  date  after  May  6,  1861,  as  absolutely  null 
and   void." 

The  assignment  was  made  on  the  4th  of  May,  1866,. 
to  Samuel  Watson,  with  preferences  as  directed  by  the 
Legislature.  On  the  16th  of  May,  1866,  the  State 
and  Samuel  Watson  filed  a  bill  in  the  Chancery  Court 
of  Davidson,  to  carry  out  the  assignment,  reciting  the 
act  of  the  Legislature,  and  the  assignment  made  there- 
under, and  , stating  that  Samuel  Watson,  the  trustee 
named  in  said  assignment,  was  unable  to  give  the 
bond  required  by  law,  and  prayed  for  an  injunctioh 
against  all  the  creditors  of  the  bank,  and  the  execu- 
tion of  the  assignment  under  the  decrees  of  the  court, 
making  all  the  creditors  parties  defendants.  The  in- 
janction  was  granted  on  the  2l8t  of  May,  1866.  The 
court  appointed  Samuel  Watson  receiver,  who  executed 
bond  as  such,  which  was  by  the  court  accepted.  To 
this  bill  there  were  several  answers.  On  the  24th  of 
May,  1868,  Mark  R.  Cockrill,  on  behalf  of  himself 
and  all  other  creditors,  filed  a  cross-bill,  as  did,  also, 
some  other  depositors,  in  which  they  attacked  the  act 
of  the  Legislature  of  16th  February,  1866,  and  the 
assignment  thereunder.  On  the  3d  of  December,  1872, 
T.  A.  Atchison  and  W.  M.  Duncan  answered  the 
original   bill,    claiming   an   indebtedness   on    the    part   of 
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the  bank  to  them  as  holders  of  bank  notes  issued  after 
the  6th  day  of  May^  1861,  and  claiming  as  noteholders 
they  were  preferred  creditors.  On  the  30th  January, 
J  873,  the  cause  was  heard  by  Chancellor  Fleming, 
and  from  a  decree  rendered  in  said  cause  an  appeal 
was  taken  to  this  court,  and  at  a  former  term  a  decree 
was  rendered,  holding,  among  other  things,  "That  the 
notes  of  the  bank  issued  since  May  6,  1861,  held  by 
Atchison  and  Duncan,  and  set  out  in  their  answers, 
were  legal  and  subsisting  debts  of  the  bank,  entitled 
to  payment  at  the  face  value,  and  having  the  same 
priority  of  payment  out  of  the  assets  of  the  bank  as 
the  notes  issued  before  May  6,  1861,"  but  the  ques- 
tion whether  other  holders  of  the  notes  of  the  bank 
issued  after  the  6th  of  May,  1861,  were  affected  by 
auy    statute   of    limitation,   was   reserved,    and    the   cause 

was    remanded    to    the    Chancery    Court.       On    the   

day   of  ,  1875,  Thomas   8.  Marr  and    others  filed 

their  petition  in  the  cause,  claiming  to  be  holders  of 
the  notes  of  the  bank  issued  subsequent  to  the  6th  of 
May,  1861,  and  seeking  to  have  the  assets  of  the 
bank  appropriated  to  their  payment.  Wat«on,  the  re- 
ceiver of  the  assets,  and  several  of  the  deposit  creditors, 
file  their  answers  to  this  petition,  and  rely  upon  the 
statutes  of  limitation  in  bar  of  the  relief.  So  much 
of  the  answer  as  present  the  pleas  of  the  statutes  of 
limitation  was  set  down  for  argument  by  the  petition- 
ers, and  upon  a  hearing  by  Chancellor  Marks,  the 
pleas  were  held  to  be  insufficient,  from  which  an  ap- 
peal   was   taken    to   this   court. 

The   charter   of  the    Bank   of    Tennessee   expired    by 
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limitation  on  the  1st  of  January,  1868.  The  respond- 
ents first  plead  the  general  statute  of  six  years  as  a 
bar  to  petitioners^  right  of  recovery.  By  the  Code, 
sec.  2779,  all  notes  "issued  or  put  in  circulation  as 
money"  are  expressly  excepted  from  the  operation  of 
the  statute.  But  it  is  urged  by  respondents  that  bank 
bills  are  excepted  from  the  statute  of  limitations  only 
so  long  as  they  circulate  as  money,  and  are  not  pro- 
tected for  a  longer  period  than  the  bank  issuing  them 
had  a  legal  existence,  and  the  court  is  asked  to  con- 
strue sec.  2779  of  the  Code  to  mean  "notes  issued  or 
pot  in  circulation  as  money,  and  so  used  during  the 
time  the  bar  is  sought  to  be  pleaded."  This  they  in- 
sist is  the  true  meaning  of  said  section,  and  present 
reasons  urged  with  great  earnestness  and  ability,  which 
we  will  not  now  consider,  as  it  is  believed  that  the 
object  of  the  Legislature  in  the  passage  of  sec.  2779 
of  the  Code  was  to  secure  bank  notes  in  the  hands 
of  innocent  holders,  and  that  there  should  be  a  con- 
tinuing liability  against  thft  bank  for  their  ultimate 
payment,  and  that  a  bank  should  not  be  allowed  to 
avail  itself  of  the  statute  of  limitations  to  avoid  pay- 
ment of  its  notes.  We  are,  therefore,  of  the  opinion 
that  the  full  object  and  intent  sought  to  be  expressed 
by  the  Legislature  in  said  section  is  expressed,  and 
that  notes  "issued  or  put  in  circulation  as  money"  are 
exempted  from  the  statute,  whether  still  circulating  as 
money  or  not;  whether  the  bank  is  in  operation  or 
has  suspended,     or   its   charter   has   expired. 

It   is   next   insisted    for   respondents   that   ihe   statute 
of  three   years   as   to   the    j)ersonalty  of   the    bank,   and 
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of  seven  years  as  to  the  realty,  have  vested  Samue) 
Watson  with  the  title  in  trust  for  the  beneficiaries  in 
the  assignment.  By  sec.  1494  of  the  Code,  upon  a 
dissolution  of  any  corporation,  the  managers  of  the 
business  of  such  corporation  at  the  time  of  its  disso- 
lution, by  whatever  name  known,  are  the  trustees  of 
the  stockholders  and  creditors,  unless  other  persons  are 
appointed  by  the  General  Assembly,  or  by  a  court  of 
competent  authority,  and  are  authorized  to  settle  the 
business  of  the  corporation,  dispose  of  property  sufficient 
to  pay  its  debts,  and  divide  the  remainder,  after  pay- 
ment of  such  debts  and  necessary  ex()enses  between 
the   stockholders. 

Upon  a  dissolution  of  the  bank,  its  control  of  its 
assets  ceased,  and  the  Legislature  had  no  power  to 
direct  their  appropriation,  for,  as  we  have  just  seen, 
by  express  legislation  its  assets  became  trust  property, 
and  whoever  had  them  in  charge  became  trustee  for 
the  statutory  beneficiaries.  Samuel  Watson,  upon  the 
dissolution  of  the  bank,  came  into  possession  of  its 
assets  under  an  assignment  made  by  the  bank  under 
the  direction  of  the  General  Assembly,  while  the  as- 
signment was  valid  to  convey  the  legal  title  to  the 
property;  yet,  as  far  as  the  act  of  the  Legislature  and 
the  terms  of  the  assignment,  which  sought  to  give 
preference  as  against  the  statutory  beneficiaries,  the  same 
was  invalid  and  a  nullity,  and  has  been  so  held  by 
this  court  in  this  case.  We  are  of  the  opinion  that 
Watson,  the  trustee,  held  the  funds  charged  with  tho 
same  trusts  as  they  were  in  the  hands  of  the  officers 
of  the    bank    before  or  at   the   time   they    WQre   assigned 
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to  him,  and  that  he  held  not  adverseljr  to  those  whom 
the  coart  may  declare  to  be  the  statutory  beneficiaries. 
Again,  Watson  having  failed  to  give  bond  as  trustee,, 
was  appointed  as  a  receiver  by  the  Chancery  Court, 
and  he  has  held  the  property,  not  as  a  trustee,  but  as 
a  receiver.  The  property  has  been  in  c^mtodia  legisy 
and  he  is  estopped  from  setting  up  title  under  the 
statute  of  limitation,  either' for  himself  or  any  one  else 
than  those  who  may  be  declared  entitled  to  the  fund,. 
under  the  orders  and  decrees  from  which  he  received 
his  appointment,  and  by  which  his  possession  was  ac- 
quired  and    continued.       10   Hum.,    367. 

The  next  and  last  plea  relied  upon  is  that  petitioners 
did  not  present  their  claims  within  five  years  after  the 
expiration  of  the  charter  of  the  bank,  and  can,  there- 
fore, have   no   relief. 

Sec.  1493  of  the  Code  gives  to  dissolved  corpora- 
tions, for  five  years  after  dissolution,  corporate  power 
to  prosecute  and  defend  suits  by  or  against  them,  set- 
tling their  business,  disposing  of  their  property,  and 
dividing  their  capital  stock;  but  not  for  the  purpose 
of  continuing  their  corporate  business.  And  by  sec. 
1496  of  the  Code,  it  is  provided,  that  on  application 
to  the  Chancellor,  and  making  a  proper  case,  the 
power  of  such  trustee,  or  any  person  appointed  receiver 
of  such  dissolved  corporation,  may  be  continued  for 
such  length  of  time  beyond  five  years  as  the  Chancellor 
may  adjudge  necessary  for  the  purposes  contemplated 
in  sees.  1493,  1494,  and  1495.  The  object  and  pur- 
pose of  these  several  sections  of  the  Code  is  to  pro- 
tect the   funds  of   such    dissolved    corporations    for   the 
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benefit  of  creditors^  and  making  the  officers  of  the 
bank  at  dissolution,  or  whoever  is  properly  appointed, 
a  trustee,  it  clothes  him  with  the  power  to  use  the 
<;orporate  name  in  protecting  and  realizing  the  assets 
for  the  benefit  of  creditors,  and  gives  him  five  years 
in  which  to  do  so,  providing  for  an  extension  of  his 
powers  as  trustee  when  the  interest  of  the  beneficiaries 
require  it.  When  the  corporation  is  dissolved,  the  re* 
lation  of  creditor  and  debtor  is  extinguished,  the  assets 
become  a  trust  fund,  the  person  in  charge  a  trustee, 
and  the  creditor  a  beneficiary.  The  statute  confers 
upon  the  trustee  appropriate  powers  to  realize  and  pro- 
tect the  fund,  and  the  duration  of  this  power  is  limited; 
but,  as  said  by  the  Chancellor,  there  is  no  limitation 
iu  his  favor  when  he  is  called  to  account  by  the  bene- 
ficiary. This  is  not  a  suit  against  the  bank.  A  fund 
is  in  court,  and  it  is  a  contest  between  creditors  as  to 
who    is   entitled. 

But  again  the  most  that  can  be  claimed  for  this 
section  of  the  Code  is,  that  for  five  years  after  the 
dissolution  of  the  corporation  the  power  is  given  in 
the  corporate  name  to  sue  and  be  sued.  Prior  to 
this  act  no  such  power  existed.  No  suit  could  be 
maintained  by  or  against  a  dissolved  corporation  in  its 
corporate  namCy  but  if  the  corporate  assets  had  been 
assigned  in  trust  for  the  benefit  of  others,  the  bene- 
ficiaries could,  notwithstanding  the  death  of  the  corpo- 
ration, come  into  a  court  of  equity  and  enforce  the 
collection  of  the  assets  in  their  own  name.  11  Hum., 
576-7.  And  this  right  in  equity  existed  long  prior 
to   the   adoption   of  the   act  of  the   Legislature  granting 
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power  to  a  dissolved  corporation  to  sue  and  be  sued 
in  its  corporate  name  for  five  years.  It  is  now  well 
settled  that  upon  the  dissolution  of  a  corporation,  that 
lie  assets  become  a  trust  fund  for  the  benefit  of  cred- 
itors and  stockhoJders ;  and  while  in  a  court  of  law 
no  suit  could  be  maintained  by  or  against  such  dis- 
solved corporation  without  special  authority  from  the 
Legislature,  yet  a  court  of  chancery  has  ever  had  the 
right  to  take  charge  of  the  funds  and  apply  them  to 
the  benefit  of  those  entitled.  18  How.,  480;  15 
How.,  304;  Angell  &  Ames  on  Corporations,  sec. 
779a.  4  Col.,  476;  Adams  .on  Equity,  3d  Am.  Ed.^ 
229;  3  Mason,  308;  2  Kent,  marginal  page  307, 
note  A;  2  Story's  Eq.  Jur.,  sec.  1252.  We  shall 
only  notice  a  few  of  these  authorities.  In  the  case 
of  Bacon  et  al.  v.  Robinson  et  ah.,  18  How.,  Justice 
Gampbell  delivered  the  opinion  of  the  court,  in  which 
he  reviews  the  early  and  late  English  cases,  as  to  what 
becomes  of  the  property  of  a  dissolved  corporation, 
and  says:  '^The  tendency  of  the  discussions  and 
jadgments  of  the  court  of  chancery  in  Great  Britain, 
and  of  the  courts  of  this  country,  is  to  concede  the 
existence  of  a  distinct  and  positive  right  of  property 
in'  the  individuals  composing  the  corporation  in  its 
capital  and  business,  which  is  subject  in  the  main  to 
the  management  and  control  of  the  corporation  itself, 
bat  that  cases  may  arise  where  the  corporators  may 
assert  not  only  their  own  rights,  but  the  rights  of  the 
corporate  body.  And  no  reason  can  be  given  why 
the  dissolution  of  a  corporation,  whether  by  judicial 
sentence  or  otherwise,  whose  capital  was  contributed  by 
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shareholders,  for  a  lawfal  and  perhaps  laudable  enter- 
prise, with  the  consent  of  the  Legislature,  should  sus- 
pend the  operations  of  these  principles,  or  hinder  the 
-effective  interference  of  the  court  of  chancery  for  the 
preservation  of  individual  rights  of  property  in  such  a 
case.  The  withdrawal  of  the  charter — that  is,  the 
right  to  use  the  corporate  name  for  the  purposes  of 
suits  before  the  ordinary  tribunals — is  such  a  substan- 
tial impediment  to  the  prosecution  of  the  rights  of  the 
parties  interested,  whether  creditors  or  debtors,  as  would 
authorize  equitable  interposition  in  their  behalf  within 
the  doctrine  of  chancery  precedents."  Again  he  says: 
"The  effects  of  a  dissolution  of  a  corporation  are 
usually  described  to  be  the  reversion  of  the  lands  to 
those  who  had  granted  them,  the  extinguishment  of 
the  debts,  either  to  or  from  the  corporate  body,  so 
that  they  are  not  a  charge  nor  a  benefit  to  the  mem- 
bers." And  he  then  proceeds  to  show  that  the  in- 
stances which  support  the  diGtum  consist  of  statutes 
and  judgments  which  followed  the  suppression  of  the 
military  and  religious  orders  of  Knights,  and  that  such 
cases  afforded  no  analogy  to  cases  of  dissolved  monied 
corporations,  and  then  proceeding  to  show  the  unrea- 
sonableness and  injustice  of  such  a  rule,  he  says: 
*'It  is  a  case,  therefore,  in  which  the  courts  of  chan- 
cery, upon  their  well  settled  principles,  would  aid  the 
parties  to  realize  the  property  belonging  to  the  cor- 
poration, and  compel  its  application  to  the  satisfaction 
of  the    demands   which    legitimately    rest   upon    it." 

Angell    &    Ames    on    Corporations    sec.    779a,   says : 
'-The   sound    doctrine   of    equity    is   that   the    capital   or 
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property^  and  debts  due  to  banking,  trading  or  other 
monied  corporations,  constitute  a  trust  fund,  pledged 
to  the  payment  of  the  dues  of  creditors  and  stock- 
holders, and  that  a  court  of  equity  will  lay  hold  of 
this  fund,  into  whatsoever  hands  it  may  be,  and  col- 
lect and    apply    it   to   the    purposes   of  the    trust." 

In  the  late  case  of  l^pton,  Assignee ^  v.  Tribilcock^ 
1  Otto,  45,  Justice  Hunt  delivering  the  opinion  of  the 
Supreme  Court,  says:  "The  capital  stock  of  a  moneyed 
corporation  is  a  fund  for-  the  payment  of  its  debts. 
It  is  a  trust  fund,  of  which  the  directors  are  the 
trustees.  It  is  a  trust  to  be  managed  for  the  benefit 
of  its  shareholders  during  its  life,  and  for  the  benefit 
of  its  creditors  in  the  event  of  its  dissolution.  This 
duty  is  a  sacred  one  and  cannot  be  disregarded.  Its 
violation  will  not  be  undertaken'  by  any  just  minded 
man,  and    will    not   be    permitted    by    the   courts." 

But  it  is  insisted  that  in  this  State  it  has  been 
held  that  when  a  corporation  expires  or  is  dissolved, 
its  personal  estate  vests  in  the  State,  its  real  estate 
reverts  to  the  original  grantor  and  his  heirs,  and  the 
debts  due  to  and  frorp  it  are  extinguished,  and  the 
case  of  WliUe  v.  Campbell  et  aL,  5  Hum.,  38,  is  relied 
on  to  sustain  this  proposition.  The  only  question 
settled  in  that  case,  is  that  a  note  executed  by  a  dis- 
solved corporation,  and  deed  of  trust  to  secure  such 
debt,  are  both  void  No  question  as  to  what  become 
of  the  assets  of  a  dissolved  corporation  could  be  prop- 
erly raised  in  that  case,  and  any  opinion  of  the  Judge 
upon   that   question    was   a    mere    dictum. 

In   the   case   of  3Iarr   v.  The  Bank   of  West    Tennes- 
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see  et  ah,,  4  Col.,  479,  Judge  MilHgan,  delivering  the 
opinion  of  the  court,  says:  "The  doctrine  that  the 
assets  of  an  insolvent  or  dissolved  banking  or  other 
moneyed  corporation  constitute  a  pledge  or  trust  fund 
for  the  payment  of  the  corporation  debts  is  now  so 
firmly  settled  upon  the  plainest  principles  of  reason 
and  justice  that  it  cannot  be  shaken  or  brought  into 
doubt,"  and  again  speaking  of  the  assets  of  such  dis- 
solved corporations,  he  says,  "but  if  they  have  been 
distributed  among  stockholders,  or  given  in  the  hands 
of  other  than  bona  fide  creditors  or  purchasers,  leaving 
debts  of  the  corporation  unpaid,  such  holders  take  the 
property  clothed  with  the  trust  in  favor  of  the  corporation 
creditors;  and  a  court  of  equity  will  follow  the  prop- 
erty and  enforce  and  compel  its  application  to  the 
corporation  debts."  Citing  2  Story's  Eq.  Jur.,  sec. 
1252;  15  How.,  304;  8-  Peters,  281;  3  Mason,  308; 
Miss.  R.,  319;  6  Sneed,  513;  8  Ga.,  493;  3  Edwards 
C.   R.,   aflBrmed    in    9    Paige,    152. 

Now  the  assets  being  trust  funds,  and  the  Chan- 
cery Court  having  jurisdiction  thereof,  does  the  act  of 
the  Legislature,  giving  such  dissolved  corporations  five 
years  to  sue  and  be  sued  in  the  corporate  name,  in- 
terfere with,  impair  or  take  away  the  jurisdiction  which 
the  Chancery  Court  had  prior  to  the  passage  of  such 
an  act?  Clearly  not.  The  Code,  sees.  1495  and 
1496,  authorized  the  trustees  to  sue  for  the  assets  in 
the  corporate  name,  (giving  them  a  remedy  at  law 
which  before  they  did  not  have,)  and  this  power  was 
continued  for  five  years,  and,  if  necessary,  a  Chancellor, 
upon   a   proper   application,  might   extend   the  power  for 
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a  longer  time.  If  no  such  application  was  made^  the 
power  to  sue  and  be  sued  at  law  expired,  but  the 
right  to  go  into  a  Chancery  Court  for  the  collection 
of  the   assets    renained    unaffected. 

In  the  case  of  Foster  et  al.  v.  Essex  Bank,  ]& 
Mass.,  244,  the  Supreme  Court  had  under  service,  as 
to  its  constitutionality,  an  act  of  the  Legislature,  al- 
most identically  the  same  as  sec.  1493  of  the  Codf^ 
except  that  the  time  given  to  such  dissolved  corpora- 
tions to  sue  in  their  corporate  name  was  limited  to 
three  instead  of  five  years,  and  Chief  Justice  Parker^ 
in  delivering  the  opinion  of  the  court,  says:  "It  is 
ia  the  nature  of  an  administration  upon  their  own 
estate,  and  is  only  doing  in  a  more  convenient  form 
what  a  court  of  equity  might  do,  viz:  making  the 
common  fund  answerable  for  the  debts  which  were 
created   on    the   credit   of  that    fund.^' 

This  act  of  our  Legiwlature  is  not,  and  does  not 
purport  to  be  a  statute  of  limitation,  but  simply  to 
continue  the  corporate  existence,  and  is  an  additional 
remedy  to  the  equitable  one,  which,  however,  is  un- 
impaired,  for  the  principle  is  too  familiar  to  require 
reasoning  or  citation  of  authorities,  that  the  jurisdiction 
of  a  court  of  equity  is  not  taken  away  by  supplying 
the  defects  in  the  legal  remedy,  on  account  of  which 
tquity  originally  assumed  jurisdiction.  And  this  act 
iteelf  does  not  purport  to  interfere  with  the  chancery 
jarisdiction.  When  the  additional  remedy  expires,  re- 
Hort  must  be  had  to  equity  just  as  they  must  have 
done  originally  in  such  a  case,  before  the  more  con- 
venient legal  remedy  was  given.  We  are  therefore  of 
8 — VOL.  5. 
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opinion    that   the    pleas   relied    on    by    respondents    are 
insufficient^   and   affirm   the  decree   of  the   Chancellor. 


Opinion   by   McFarland,    J. 

The  first  question  is,  whether  the  claims  of  debts 
■of  the  petitioners  are  barred  by  any  statute  of  limi- 
tation   operating   against   the   debt. 

I  am  of  opinion  that  any  defense  which  would  be 
available,  were  this  a  suit  by  the  creditor  against  the 
bank  in  its  corporate  capacity,  would  be  likewise  avail- 
able in  this  proceeding  in  equity  by  the  creditor  against 
the  trust  fund;  as,  for  instance,  if  the  claim  of  any 
petitioner  was  founded  upon  a  deoOand  upon  which 
a  suit  against  the  bank  would  be  barred  by  the  stat- 
ute of  six  years,  his  claim  in  equity  in  the  present 
form  against  the  trust  fund,  would  also  be  barred. 
I  am  also  of  opinion  that  although  petitioners  come 
in  as  co-complainants  with  Mark  R.  Cockrill,  yet,  as 
to  the  statute  of  limitations,  the  commencement  of 
their  suit  dates  from  the  filing  of  their  petitions,  and 
not  from  the  date  of  the  filing  of  Cockrill's  bill.  It 
was  held,  however,  in  the  F.  &  31.  Bank  of  Memphis 
V.  Joseph  White,  2  Sneed,  ^  that  the  statute  of  limita- 
tions applicable  to  notes  in  general  did  not  apply  to 
bank  notes  issued  and  put  in  circulation  as  money 
until  demand  of  payment  at  the  counter  of  the  bank 
and  refusal,  and  that  the  suspension  of  the  bank  did 
not  change  this  rule,  so  as  to  start  the  statute  of 
limitations  from  the  suspension  of  the  bank.  Follow- 
ing   this,   sec.    2779    of    the    Code,   in    the    chapter    on 
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the  limitation  of  actions,  provides  that  ''the  provisions 
of  this  chapter  do  not  apply  to  actions  to  enforce 
payment  of  bills,  notes  or  other  evidences  of  debt 
issued  or  put  in  circulation  as  money.''  So  that,  as 
to  bank  notes  issued  and  put  in  circulation  as  money, 
we  have  no  statute  of  limitations  where  there  has  been 
no  demand  of  payment.  As  we  have  seen,  the  sus- 
pension of  the  bank  does  not  change  this  rule,  nor 
do  I  think  that  the  fact  that  the  bank  made  an  as- 
signment, in  which  the  bank  notes  in  question  are 
excluded  from  any  participation,  changes  the  result. 
No  limitation  to  a  right  of  action  can  exist  except 
by  positive  provision  of  law.  If  the  bank  were  now 
in  existence,  and  this  were  an  action  of  debt  against 
the  bank,  the  action  would  not  be  barred,  notwith- 
standing the  lapse  of  more  than  six  years  since  the 
bank  suspended  payment  and  made  an  assignment,  ex- 
cluding also  the  time  the  statute  was  suspended.  From 
this  it  results  that,  upon  the  supposition  that  this  is 
ill  other  respects  a  rightful  proceeding  in  equity  by 
the  creditor  to  reach  the  assets  of  the  bank,  the  re- 
lief cannot  be  refused  upon  the  ground  that  the  claim 
itself  is   barred    by    the   statute   of  limitations. 

The  next  ground  of  defense  is,  that  the  claims 
mast  be  rejected  because  they  were  not  presented  within 
five  years  next  after  the  expiration  of  the  charter  of 
the  bank,  in  accordance  with  sec.  1493  of  the  Code. 
This  section  enacts  "that  all  such  corporations  whose 
charters  expire  by  their  own  limitation,  or  are  an- 
nulled by  forfeiture,  or  dissolved  for  any  other  cause, 
txLst   as    bodies    corporate    for    the   term  of    five   years 
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after  such  dissolution,  for  the  purpose  of  prosecuting 
and  defending  suits  by  or  against  them,  settling  their 
business,  disposing  of  their  property,  and  dividing  their 
capital  stock,  but  not  for  the  purpose  of  continuing 
the   corporate   business." 

It  is  argued,  in  the  first  place,  that  it  was  a  well 
settled  common  law  rule,  that  upon  the  dissolution  of 
a  corporation,  all  debts  due  to  and  from  it  were  ex- 
tinguished, and  all  suits  abated,  and  of  course  no  new 
suits  could  be  brought;  and  the  effect  of  this  section 
was  to  modify  the  common  law  only  to  the  extent  of 
continuing  the  corporate  existence  five  years,  but  at 
the  end  of  that  time  all  the  consequences  follow  that 
otherwise  would  have  ensued  upon  the  dissolution  of 
the  corporation  by  the  expiration  of  the  charter  or 
from   other   cause. 

It  is  certainly  true  that  the  effect  of  this  section 
is,  that  for  certain  purposes  the  corporate  life  is  ex- 
tended for  five  years,  but  if  not  still  further  extended 
under  sec.  1496,  the  corporation  then  ceases  to  exist; 
and  from  this  it  does  certainly  result,  that  after  that 
time  no  new  suit  could  be  brought  by  or  against  the 
corporation,  and  all  existing  suits  would  abate.  At 
the  time  these  petitions  were  filed  the  Bank  of  Ten- 
nessee as  a  corporation  was  extinct,  and  no  suit  could 
be  brought  by  or  against  it.  But  it  does  not  follow 
that  a  creditor  might  not,  in  equity,  seek  satisfaction 
of  a  just  debt  out  of  the  assets  of  the  bank  still  re- 
maining either  in  the  hands  of  its  officers  and  man- 
agers or  of  its  assignees,  even  conceding  the  bank  en- 
tirely  out  of  existence.       The  assets  of   a   bank   are   a 
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trnst  fund  first  for  the  payment  of  its  crditors,  even 
after  dissolution.  The  existence  of  the  corporation  is 
not  essential  to  enable  the  creditors  to  reach  this  fund 
in  equity,  if  there  be  no  other  question.  The  com- 
mon law  rule,  if  it  ever  properly  applied  to  a  mod- 
em moneyed  corporation,  has  certainly  been  modified 
to  this  extent.     Mart  v.  Bank  of  West  Tennessee,  4  Col. 

Sec.  1494  of  the  Code  enacts  that,  "upon  the  dis- 
solution of  any  such  corporation,  the  managers  of  the 
business  of  such  cor|)oration  at  the  time  of  its  disso- 
lation,  by  whatever  name  known,  are  the  trustees  of 
the  stockholders  and  creditors,  unless  other  persons  are 
appointed  by  the  General  Assembly  or  by  a  court  of 
competent  authority,  and  are  authorized  to  settle  the 
affairs  of  the  corporation,  dispose  of  such  property  as 
is  necessary  to  pay  its  debts,  and  divide  among  its 
stockholders  the  money  and  property  remaining  after 
the  payment  of  such  debts  and  the  necessary  ex- 
penses." This,  without  more,  is  a  revocation  of  the 
common  law  contended  for.  And  it  would  seem  clear 
that  if  the  assets  are  held  by  trustees  under  a  general 
assignment,  they  would  stand  in  the  same  attitude, 
unless  their  attitude  be  changed  by  different  trusts 
lawfully  declared  by  the  deed  of  assignment.  The 
trust  declared  by  the  above  statute  could  certainly  be 
enforced   after   the   bank   ceases   to   exist. 

So  I  do  not  think  the  fact  that  the  bank  had 
ceased  to  exist  when  the  petitioners  begun  their  pro- 
ceeding, was  of  itself  fatal  to  their  claim;  if  so,  it 
wouid  perhaps  be  as  fatal  to  one  class  of  creditors  as 
another. 


118  NASHVILLE: 


State,  and  WatHon,  Trustee  v.  Bank  of  TenneBsee. 


But  it  is  further  argued  that  the  provisioDs  of  sec. 
1493  operate  as  a  statute  of  limitations,  limiting  all 
proceedings  against  corporations,  either  at  law  or  in 
equity,  against  their  assets  to  five  years  from  the  ex- 
piration, forfeiture  or  annulling  of  their  charters,  in 
analogy  to  the  statutes  limiting  actions  against  the 
personal  representatives  of  deceased  persons.  But  the 
language  used  does  not  clearly  express  this  mestning. 
It  does  not  purport  to  be  a  statute  of  limitations; 
its  effect  is  simply  to  continue  the  corporate  existence 
for  certain  purposes  five  years  longer,  leaving  the 
effect  of  this  to  be  deduced  from  general  principles. 
This  continuation  of  the  corporate  existence  would  pre- 
vent for  the  time  the  abatement  of  all  suits  pending, 
and  would  allow  new  suits  to  be  brought,  and  allow 
the  corporation  to  take  such  action,  as  a  corporation, 
as  might  be  necessary  to  dispose  of  their  property, 
settle  their  business  and  divide  their  capital,  but  not 
for  general  banking  purposes.  At  the  expiration  of 
the  time,  all  suits  by  or  against  the  bank  in  its  cor- 
porate capacity  would  abate,  without  regard  to  wheiv 
they  were  brought.  If  intended  as  a  statute  of  lim- 
itations, the  right  of  the  creditor  ought  to  be  saved, 
if  his  action  be  brought  within  the  five  years.  But 
upon  the  expiration  of  the  five  years  all  actions,  do 
matter  when  brought,  would  meet  the  same  fate, — not 
because  they  were  not  brought  in  time,  but  because 
there  was  no  longer  a  person  in  law  in  existence  to 
sue   or   be   sued. 

Again,   sec.    1496    provides    that    the    time    may  be 
extended   beyond    five  years   upon  application  to  a  chan* 
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oellor.  This  is  clearly  inconsisteDt  with  the  idea  of 
a  statute  of  limitations.  A  positive  limitation  cutting 
off  all  suits  could  noi^  in  the  nature  of  things,  be 
left  to  the  discretion  of  a  chancellor,  to  be  extended 
at  his  pleasure. 

The  reason,  therefore,  that  no  action  can  be  main- 
tained at  law  after  the  expiration  of  the  time  of  five 
years  being  not  because  the  statute  is  one  of  limita- 
tion, cutting  off  the  demand,  but  because  the  bank  is 
no  longer  in  existence  to  be  sued  or  to  defend  a 
a  suit.  It  follows  that,  as  in  proceedings  in  equity 
to  reach  the  trust  fund  the  corporate  existence  of  the 
bank  is  not  essential,  the  proceeding  is  not  affected 
by  this   statute. 

The  next  ground  of  defense  is,  that  the  assets  of 
the  bank  in  the  hands  of  Watson,  the  trustee,  at  the 
time  these  petitions  were  filed,  are  beyond  the  reach 
of  the .  petitioners,  because  Watson's  title  for  the  ben- 
efit of  the  beneficiaries  declared  by  the  trust  deed  is 
perfect  by  the  statutes  of  limitations  of  three  and 
seven  years — the  title  to  the  realty  by  the  statute  of 
seven  years,  and  of  the  personalty  in  three  years. 
This  is  said  to  be  upon  the  principle  that  adverse 
possession  for  the  period  fixed  by  the  statutes  of  lim- 
itations under  a  conveyance  for  the  benefit  of  one  set 
of  beneficiaries  in  fraud  of  others  who  are  creditors, 
will  perfect  the  title  of  the  fraudulent  vendee  for  the 
benefit   of  the   beneficiaries   named. 

The  execution  and  delivery  of  the  deed  of  assign- 
ment in  this  case  vested  the  naked  legal  title  to  the 
assets    in   Watson,    the    trustee.       The    assignment    was 
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for  the  benefit  of  the  creditors  of  the  bank.  It  being 
an  insolvent  corporation  at  the  time,  its  assets  were 
by  law  a  trust  fund,  first  for  the  payment  of  cred- 
itors. The  act  of  February,  1866,  directing  the  as- 
signment, undertook  to  determine  what  class  of  debts 
were  valid  liabilities  of  the  bank  and  what  were  not, 
and  the  latter  class  were  directed  to  be  excluded  from 
the  benefits  of  the  assignment  as  null  and  void.  The 
deed    of  assignment    followed   this   direction. 

This  court  has  decided  that  the  act  in  question 
Avas  a  nullity  so  far  as  it  undertook  to  declare  cer- 
tain claims  valid  and  certain  others  void;  that  the 
trustee  should  hold  the  assets  for  the  benefit  of  the 
creditors  entitled  by  law,  and  that  the  distribution 
should  be  declared  according  to  the  legal  rights  of 
the  parties,  and  not  according  to  the  trusts  declared 
by  the  deed.  Moreover,  the  trustee  did  not  qualify 
as  such,  but  took  charge  of  the  assets,  and  at  once 
filed  his  bill  asking  to  be  appointed  receiver,  and  to 
have  the  fund  administered  under  the  direction  of  the 
court.  He  was  appointed  receiver,  and  .  afterwards 
held  the  assets  in  this  capacity.  Pending  the  litiga- 
tion the  assets  have  been  in  the  custody  of  the  court, 
the   receiver    being   an   officer   of  court. 

Bills  and  answers  were  filed  by  some  of  the  ex- 
cluded creditors,  and  among  them  creditors  of  the 
same  class  of  the  present  petitioners  (Duncan  &  Atchi- 
son) came  in  by  answer,  and  by  the  decree  hereto- 
fore rendered  by  this  court,  their  claims  were  deter- 
mined to  be  valid,  and  their  right  to  share  in  the 
trust   fund  declared.       This  decree    in    favor  of  Duncan 
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&  Atchison  would  not  of  itself  determine  the  rights 
of  the  present  petitionee's,  except  to  settle  the  princi- 
ple involved — that  is,  that  notes  of  that  claf^s  were 
not  void  as  declared  by  the  act  of  1866,  and  the 
holders  were  not  deprived  of  their  rights  by  the  deed 
of  assignment. 

The  question,  then,  is,  are  the  rights  of  the  pres- 
ent petitioners  lost  because  they  failed  to  come  in 
uQtil  the  expiration  of  the  time  after  the  assignment 
necessary  to  perfect  the  title  to  property  by  the  stat- 
utes of  three   and   seven   years. 

The  principal  creditor  preferred  was  the  "school 
fund" — $1,500,000.  This  has  been  declared  not  to 
be  a  void  debt.  No  notes  of  the  bank,  which  would 
have  been  entitled  to  payment  by  the  act  of  1866 
and  by  the  deed  of  assignment,  have  been  presented. 
The  contest  is  now  practically  between  the  depositors 
and  the  holders  of  the  notes  called  the  new  issue — 
both  classes  being  excluded  by  the  act  of  1866 — that 
is,  depositors  after  May,  1861,  were  excluded,  which, 
it  is  said,  embrace  the  greater  part.  So  that  if  the 
statutes  of  three  and  seven  years  has  protected  the 
assets  in  the  hands  of  the  receiver  against  the  claims 
of  th^se  petitioners,  it  is  not  in  favor  of  the  creditors 
<leclared  by  the  assignment,  but  practically  in  favor 
of  any  other  class  of  creditors  who  were  also  ex- 
cluded. It  would  be  reversing  the  rights  of  priority 
l)etween  the  depositors  and  the  noteholders,  because 
the  former  came  in  first,  although  the  latter  came  in 
before  any  statute  of  limitations  barred  their  claims. 
I  suppose   the   present   petitioners  might   have  been   cut 
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off  from  any  participation  in  the  fund  by  a  rule  or 
order  of  court  requiring  all  creditors  to  come  in  and 
file  their  claims  by  a  given  time;  but  this  not  hav- 
ing been  done,  and  the  fund  being  yet  undistributed, 
I  now  see  no  legal  ground  upon  which  they  can  be 
repelled. 

There  seems  to  be  an  apparent  hardship  in  the 
result,  in  the  fact  that  the  long,  laborious  litigation 
by  which  the  assets  of  the  bank  have  been  recovered 
for  the  benefit  of  the  creditors  has  been  conducted  bv 
others  than  the  present  petitioners,  and  that  the  ben- 
efits will  now,  in  a  great  measure,  be  taken  by  those 
who  did  not  bear  their  part  in  the  contest.  But  I 
dp  not  see  in  this  a  legal  ground  for  changing  the 
result. 
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BRIEFS  AND  ARGUMENTS  IN  THE  CAUSE  OF 

THE  STATE  AND  WATSON,  TRUSTEE,  v, 

THE  BANK  OF  TENNESSEE. 


W.  F.  Cooper  for  the  State. 

BRIEF. 

The  original  bill  in  this  case  was  filed  on  the  16th  of 
May,  1866,  for  the  purpose  of  having  the  assets  of  the 
Bank  of  Tennessee  administered,  under  the  orders  and  de- 
crees of  the  court,  in  accordance  with  the  provisions  of  a 
general  assignment  made  on  the  4th  of  May,  1866.  This^ 
assignment  was  authorized  and  directed  by  an  act  of  the 
General  Assembly,  passed  on  the  16th  of  February,  1866,. 
entitled  ''an  act  to  wind  up  and  settle  the  business  of  the 
Bank  of  Tennessee.^'  It  provides,  in  the  first  instance,  for 
the  security  of  the  common  school  fund,  and  then  of  the 
holders  of  the  circulating  notes  of  the  bank  issued  prior  to 
the  6th  of  May,  1861,  and  creditors  of  the  bank  who  be- 
came such  prior  to  that  date. 

The  original  bill  was  filed  in  the  name  of  the  State,  and 
S.  Watson,  trustee  under  the  general  assignment,  but  the 
State  has  recently,  and  before  any  decree  upon  the  merits, 
caused  the  bill  to  be  dismissed  so  far  as  it  was  concerned, 
as  will  be  hereinafter  explained. 

The  original  bill  has  never  been  prepared  for  hearing,, 
aor  brought  to  a  hearing,  and  still  remains  in  the  court  below. 

Three  separate  issues  were,  however,  made  by  different 
defendants  in  the  court  below,  and  have  been  brought  here 
for  the  consideration  of  this  court. 

1.  Mark  R.  Cockrill,  on  the  31st  of  May,  1867,  came  in 
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as  a  defendant  by  answer,  in  which  he  claimed  to  be  a 
creditor  of  the  bank  by  deposit,  made  afler  the  6th  of  May, 
1861,  and  on  the  24th  of  March,  1868,  he  filed  his  cross- 
bill, in  which  he  insists  that  the  act  of  the  Legislature  of 
the  16th  of  February,  1866,  and  the  deed  of  assignment 
made  under  it  are  void,  because  in  violation  of  the  provi- 
sions of  art.  1,  sec.  10  of  the  Constitution  of  the  United 
States,  which  forbids  any  state  from  passing  a  law  impair- 
ing the  obligation  of  contracts.  The  cross-bill  seeks,  there- 
fore, to  have  the  assets  of  the  bank  administered,  not  under 
the  deed  of  trust,  but  in  accordance  with  the  supposed 
rights  of  the  parties  under  the  charter;  and  insists  that  the 
<;reditors  of  the  bank,  including  as  such  the  depositors  after 
the  6th  of  May,  1861,  have  a  prior  right  of  satisfaction  out 
of  the  assets  of  the  bank  over  the  school  fund  or  the  State, 
by  virtue  of  its  claim  of  subrogation  to  the  rights  of  the 
noteholders. 

The  State  was  made  a  party  defendant  to  this  cross-bill, 
but  no  step  was  taken  against  it  in  the  court  below,  and  the 
suit  is  abandoned,  so  far  as  the  State  is  directly  concerned 
as  a  party.  Watson,  as  trustee,  and  the  Board  of  (Common 
-School  Commissioners,  demurred  to  the  cross-bill,  and, 
upon  argument,  the  demurrer  was  sustained,  and  the  cross- 
bill dismissed  with  costs.  From  this  decree  Mark  R. 
Cockrill  appealed.  The  State  is,  therefore,  nominally  no 
])arty  to  this  issue. 

2.  The  second  issue  presented  to  the  court  arises  upon 
the  answer  and  cross-bill  of  6.  R.  McKennie  and  others. 
These  defendants  are  also  depositors  of  the  Bank  of  Ten- 
nessee by  deposits  made,  mostly,  if  not  every  instance,  after 
the  6th  of  May,  1861,  on  some  of  which  claims  judgments 
seem  to  have  been  rendered  against  the  Bank  of  Tennessee 
by  the  court,  upon  references  and  reports  made  in  the 
original  cause. 

The  first  answer  and  cross-bill  of  these  parties  was  filed 
on  the  2d  of  December,  1871,  and  the  amended  answer  and 
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oross-bill  OD  the  22d  of  August,  1872.  The  object  of  tlie 
crosB-bili  is  Dot  only  to  subject  the  assets  of  the  Bank  of 
Tenoessee  to  the  satisfaction  of  the  complainants'  clainis 
upon  the  grounds  assumed  by  Cockrill  in  his  bill,  but  to 
obtain  positive  relief  against  the  State,  to  the  extent  of  any 
deficiency  in  the  bank  assets  upon  its  supposed  obligations 
by  the  charter,  and  also  for  the  state  bonds  issued  under  the 
ict  of  the  6th  of  May,  1861,  which  were  taken  by  the 
bank,  or  the  consideration  paid  by  the  bank  therefor. 

To  these  cross-bills  the  Bank  of  Tennessee,  S.  Watson,  as 
trustee,  and  the  Board  of  Common  School  Commissioners, 
filed  a  demurrer. 

The  State  also  appeared,  and,  by  the  Attorney- General,, 
filed  a  separate  demrurrer. 

These  demurrers  were,  upon  argument,  overruled,  and 
the  said  defendants  all  appealed. 

3.  The  third  aspect  of  the  case  arises  upon  the  answer  of 
T.  A.  Atchison  and  Wm.  M.  Duncan,  who  came  in  as  de- 
fendants to  the  original  bills,  and  on  the  3d  day  of  Decem- 
ber, 1872,  filed  their  answer.  These  defendants  claim  to  be 
holders  of  the  circulating  notes  of  the  Bank  of  Tennessee, 
issued  after  the  6th  of  May,  1861,  and  as  such,  claim 
jpriority  of  satisfaction  out  of  the  assets  of  the  Bank,  and 
insist  that  the  Act  of  February  16,  1866,  and  the  deed  of 
trust  made  in  pursuance  thereof,  are  void,  as  impairing  the 
obligation  of  the  contract  with  the  noteholders. 

Upon  this  branch  of  the  case,  proof  was  taken,  and  the 
Ghancellor  held  that  the  defendants,  Atchison  and  Duncan, 
vere  entitled  to  the  full  face  value  of  the  notes  held  by 
them,  and  to  share  pro  rata  with  all  the  billhold.ers,  and  to 
priority  of  satisfaction  over  the  general  creditors  of  the 
bank,  notwithstanding  the  deed  of  assignment. 

The  Chancellor  further  held  that  Watson,  as  trustee  and 
acting  receiver,  was  authorized  and  bound  to  receive  the 
notes  held  by  Atchison  and  Duncan  in  payment  of  any 
debts  due  to  the  bank. 


126  NASHVILLE : 


State,  and  Watson,  Trustee,  v.  Bank  of  Tenneaeee. 


From  this  decree  Watson,  as  trustee,  the  Bank  of  Ten- 
nessee, the  Commissioners  of  the  School  Fund,  and  B.  R. 
McKennie  and  other  claimants,  pray  an  appeal.  The  State 
having  previously  dismissed  the  original  bill,  so  far  as  it 
was  concerned,  in  which  action  Atchison  and  Dnncan  ac- 
fjuiesee,  is  not  directly  a  party  to  this  branch  of  the  case. 

The  foregoing  abstract  gives  a  general  outline  of  the 
issues  presented  for  the  consideration  of  the  court,  and  the 
mode  in  which  they  come  up.  It  will  be  necessary,  how- 
tjver  to  go  more  at  length  into  the  facts. 

It  is  a  matter,  of  history,  of  which  the  court  will  take 
judicial  notice,  that  early  in  the  year  1861,  the  State  of 
Tennessee  undertook  to  separate  from  the  Federal  Union, 
and,  in  fact,  join  the  Southern  States  in  the  late  civil  war. 
The  reiusal  of  the  State  executive  to  obey  the  call  of  the 
President  of  the  United  States  for  troops  to  suppress  insur- 
rection was  made  in  April,  1861,  and  from  that  time  the 
State  ceased  to  yield  obedience  to  the  laws  of  the  United 
States,  and  prepared  for  war.  From  that  time,  also,  the 
Government  of  the  United  States  ceased  to  recognize  the 
acting  State  Government  of  Tennessee,  and  shortly  after 
the  occupation  of  Nashville,  in  February,  1862.  replaced  it 
by  a  Military  Governor  of  its  own  appointment.  On  the 
6th  of  May,  1861,  the  acting  Legislature  for  the  State,  then 
in  open  rebellion,  authorized  the  issuance  of  five  millions 
of  bonds,  bearing  eight  per  cent,  interest,  and  known  as 
war  bonds,  expressly  for  the  purpose  of  raising  money  for 
the  arming  and  equipping  of  troops,  and  purchasing  sup- 
plies and  materials  of  war.  The  public  acts  of  the  General 
Assembly  chartering  the  Bank  of  Tennessee,  show  that  the 
bank  belonged  exclusively  to  the  State,  and  was  its  fiscal 
agent.  The  record  of  this  case  shows  that  the  acting  execu- 
tive of  the  State,  after  the  separation  and  commencement 
of  war,  used  the  Bank  of  Tennessee  and  its  resources  in  aid 
of  the  rebellion,  and,  through  a  military  board,  which  was 
organized  on  the  26th  of  April,  1861,  drew  from  the  bank 
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for  war  purposes  $4,625,460.48,  and  in  return  paid  to  the 
bank  in  the  eight  per  cent,  war  bonds,  $4,300,000.  The 
facts,  as  agreed  upon  in  this  case,  show  that  the  money  thus 
drawn  from  the  Bank  of  Tenqessee  by  the  military  board 
was  used  for  the  ^'arming  and  equiping  of  troops  and  the 
purchase  of  military  stores  in  the  war  then  flagrant  between 
the  United  States  Government  and  the  Confederate  or  re* 
bellious  states;"  and  that  the  fact  that  the  money  so  drawn 
was  to  be  used,  and  was  used  for  these  purposes,  was  known 
to  the  officers  and  directors  of  the  Bank  of  Tennessee.  It 
further  appears  that  the  circulating  notes  of  the  bank  and 
its  branches  were  insufficient  to  meet  the  usual  banking 
business  of  the  bank  in  1861,  and  the  drafts  or  checks 
drawn  upon  the  bank  by  the  military  board,  and  that  the 
baiik  was  compelled,  ^'iu  order  to  meet  its  regular  business 
and  the  demands  of  said  board,"  to  resort  to  the  issuance  of 
the  bank  notes  now  in  controversy  in  the  Atchison  and 
Duncan  branch  of  the  case,  known  as  the  ^*  new  issue  "  of 
said  bank,  '^and  that  said  notes  constituting  the  'new  issue' 
were  all  put  into  circulation  after  the  6th  of  May, 
1861." 

The  court  judicially  knows,  as  matter  of  history,  that 
the  Goverament  of  the  United  States  was  in  open  war  with 
the  acting  Government  of  the  State  of  Tennessee  from  be- 
fore the  6th  of  May,  1861,  and  did  not  recognize  such 
government  as  lawful;  that  it  sent  a  Military  Governor  to 
Tennessee  early  in  1862,  who  continued  to  act  as  such  until 
after  the  Constitutional  Convention  of  1865,  and  re-organi- 
zation of  the  State  Government;  that  the  government  es- 
tablished  by  the  Military  Governor,  and  by  the  Convention 
and  re-organization  as  aforesaid,  was  alone  recognized  by 
the  Executive  and  Congress  of  the  United  States  as  the 
lawful  government  of  the  State. 

The  Constitutional  Convention  referred  to  was  called  to 
meet  on  the  8th  of  January,  1865,  and  did  meet  and  adopt 
certain  amendments  to  the  State  Constitution,  and  certain 
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ordinances  in  the  schedule  attached  thereto.  These  amend- 
ments and  ordinances  were  declared  to  have  been  adopte<l 
by  the  Military  Governor  by  proclamation,  dated  the  25th 
of  February,  1865. 

By  the  joint  resolution  of  Congress,  passed  on  the  24th 
of  July,  1866,  the  State  of  Tennessee  was  "  restored  to  her 
former  practical  relations  to  the  Union.^'  This  resolution 
recites,  as  causes  for  restoring  the  State  to  its  relations,  thai 
"whereas,  in  the  year  eighteen  hundred  and  sixty-one,  the 
Government  of  the  State  of  Tennessee  was  seized  upon  and 
taken  possession  of  by  persons  in  hostility  to  the  United 
States,'^  *  *  *  <t  g^n j^  whereas,  the  people  of  the  State 
did,  on  the  22d  of  July,  1865,  by  a  large  populor  vote, 
adopt  and  ratify  a  constitution  of  government  whereby 
slavery  was  abolished,  and  all  ordinances  and  laws  of  seces- 
sion, and  debts  contracted  under  the  same  were  declared 
void;  and,  whereas, a  State  Government  has  been  organized 
under  said  constitution,"  etc. 

This  resolution  of  the  political  department  of  the  United 
States  Government  recognizes  the  illegality  of  the  acting 
State  Government  in  1861,  and  bases  the  restoration  of  the 
State  to  its  practical  relations  in  the  Union  upon  the  consti- 
tutional amendments  of  1865,  and  the  ordinances  thereto 
attached.  Among  the  ordinances  thus  referred  to  are  those 
contained  in  the  5th  and  6th  sections  of  the  schedule,  which 
are  as  follows : 

Sec.  5.  *'A11  laws,  ordinances  and  resolutions,  as  well  as 
all  acts  done  in  pursuance  thereof,  under  the  authority  of 
the  usurped  government  after  the  declared  independence  of 
the  State  of  Tennessee,  on  or  after  the  6th  day  of  May, 
1861,  were  unconstitutional,  null  and  void  from  the  begin- 
ning. Provided,  That  this  section  shall  not  be  construed 
as  to  affect  any  judical  decisions  made  by  the  state  courts 
held  at  times  differing  from  those  provided  by  law  prior  to 
May  6,  1861 ;  said  judicial  decisions  being  made  pursuant 
to  the  laws  of  the  State  of  Tennessee,  enacted  previous  to 
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said  date,  and  between  parties  present  in  court  and  litigating 
their  rights." 

Sec.  6.  "All  laws,  ordinances  and  resolutions  of  tlie 
asnrped  State  Government,  passed  on  or  after  the  6th  of 
May,  1861,  providing  for  the  issuance  of  State  bonds,  alf^o 
all  notes  of  the  Bank  of  Tennessee,  or  any  of  its  branches,, 
issued  on  or  after  the  6th  of  May,  1861,  and  all  debtR 
created  or  contracted  in  the  name  of  the  State  bv  said 
anthority,  are  unconstitutional,  null  and  void;  and  no  legis-. 
latiire  shall  hereafter  have  power  to  pass  any  act  authoriz- 
ing the  payment  of  said  bonds  or  debts,  or  providing  for 
the  redemption  of  said  notes." 

The  Legislature,  by  the  act  of  February  16,  1866,  ch.  28, 
pat  the  Bank  of  Tennessee  in  liquidation,  providing  for  the 
appointment  of  directors  for  the  purpose.  By  the  2d  sec- 
tion of  this  act,  the  president  and  directors  are  required, 
with  all  dispatch,  to  collect  the  debts  due  the  bank,  and  are 
directed  to  receive  in  payment  United  States  currency  or 
notes  of  the  Bank  of  Tennessee  issued  prior  to  the  6th  of 
May,  1861,  "and  studiously  refusing  and  excluding  all 
issues  signed  by  G.  C  Torbett ;  also  all  re-issues  made  after 
the  9th  of  May,  1861,  by  G.  C.  Torbett,  or  any  of  the 
officers  of  the  principal  bank,  or  any  of  its  branches,  as 
ntterly  void.'' 

By  the  5th  section,  it  is  provided  that  the  president  and 
directors  shall,  without  delay,  "cause  an  assignment  and 
deed  of  trust"  of  all  the  property  of  the  bank  to  be  made: 

Ist.  To  secure  $1,500,000,  "the  amount  of  the  common 
school  fund  deposited  in  the  Bank  of  Tennessee  by  acts  of 
the  Legislature,"  with  interest  from  the  6th  of  May,  1861. 

2(1.  To  secure  "all  remaining  just  creditors  of  all  kinds, 
(excluding  all  claims  and  demands  of  all  kinds  of  date  after 
6th  of  May,  1861,  as  absolutely  null  and  void." 

Sec.  6.  "  That  the  Attornev-General  of  the  State,  if  it 
hecame   necessary    in    the    opinion    and  judgment   of  the 
Governor,  file  a  bill  in  the  Chancery  Court  to  execute  the 
9 — VOL.  5. 
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<leed  of  trust,  and,  without  security,  enjoin  all  creditors 
from  suing  said  bank,  and  making  all  the  creditors,  as  far 
as  known,  and  all  others  unknown,  by  publication  in  some 
public  print  in  the  city  of  Nashville,  parties,  and  all  others, 
to  the  end  that  all  interested  therein  may  come  in  under 
one  decree,  and  equal  justice  be  done  to  all." 

On  the  4th  of  May,  1866,  in  compliance  with  this  act, 
the  president  and  directors  of  the  bank  did  make  a  general 
assignment  of  all  the  property  and  effects  of  the  bank  to 
Samuel  Watson,  in  trust,  to  realize  the  assets,  and  after 
meeting  the  expenses  of  the  trust,  to  make  distribution  and 
dividends,  as  follows : 

"  1st.  He  shall  pay  the  State  of  Tennessee,  or  the  proper 
oflficer  and  custodian  of  the  fund,  $1,500,000,  the  amount  of 
the  common  school  fund,  deposited  in  the  Bank  of  Tennes- 
see by  acts  of  the  Legislature,  with  interest  accrued  and  ac- 
cruing on  said  sum  since  the  6th  of  May,  1861,  up  to  the 
time  of  paying  over  the  same." 

•^2d.  He  shall  pay  in  full,  if  he  have  means  sufficient, 
and  if  not,  pro  rata,  all  holders  of  the  bank  notes  issued  by 
the  Bank  of  Tennessee  prior  to  the  6th  of  May,  1861,  and 
all  persons  who  became  creditors  of  said  bank  prior  to  that 
time,"  etc. 

On  the  16th  of  May,  1866,  the  original  bill  in  this  cause 
was  filed  in  the  name  of  the  State  of  Tennessee  and  Samuel 
Watson,  trustee,  against  the  President  and  Directors  of  the 
Bank  of  Tennessee,  Wm.  G.  Brownlow,  Governor  of  the 
State  of  Tenncissee,  A.  J.  Fletcher,  Secretary  of  State,  and 
S.  W.  Hatchett,  Comptroller  (these  three  as  custodians  of 
the  bonds  in  which  the  coin  of  the  Bank  of  Tennessee  had 
been  invested  under  the  act  of  the  Legislature  of  the  9th 
of  June,  1865),  and  against  A.  G.  Jackson,  and  a  number 
of  others  named,  as  creditors  of  the  bank,  and  against  "  all 
creditors  of  the  Bank  of  Tennessee  or  claim  to  be" — (sic). 

The  bill  sets  forth  the  act  of  the  16th  of  February,  1866, 
entitled   ^'  An  act  to  wind  up  and  settle  the  business  of  the 


DECEMBER  TERM,  1875.  131 


State,  and  Watson,  Trustee  v.  Bank  of  Tennessee. 


bank  of  Tennessee,"  that,  in  obedience  to  this  act,  the  deed 
had  been  made  as  hereinbefore  stated,  a  copy  of  which  is 
exhibited  with  the  bill,  and  that  the  bill  was  filed  "  in  order 
to  close  up  stid  trust,  with  the  aid  and  under  the  supervi- 
sion of  the  honorable  court,  complainants  having  been  ad- 
vised by  the  Governor  of  the  necessity  of  filing  a  bill  for 
that  purpose." 

The  bill  prays  that  the  persons  named  in  the  caption  of 
the  bill  be  made  defendants,  and  that  publication  be  made 
"for  all  other  persons  claiming  now,  or  hereafter  claiming 
to  be  creditors  of  said  bank,  and  who  will  not  come  in  and 
become  parties  complainant  to  this  bill,  be  made  parties  de- 
fendant^ and  required  to  file  his,  her,  or  its  claim,  giving  its 
origin  and  consideration,  and  when  and  how  it  arose,  and 
when  said  persons  became  the  owners  thereof,  and  the  cred- 
itors of  said  bank." 

The  bill  prays  also  for  an  injunction,  *'  enjoining  all  per- 
sons or  corporations  from  suing  out  any  writ  against  said 
bank  or  its  trustee,  either  original,  intermediate,  or  final,  or 
commencing  any  legal  proceedings  whatever  against  either, 
in  any  court  of  law  or  equity  in  the  State  of  Tennessee  or 
elsewhere." 

** Complainants  pray  that,  upon  final  hearing,  all  proper 
and  necessary  accounts  be  taken  and  ordered  of  the  trust 
funds,  or  the  proceeds,  and  between  said  bank  and  trustee, 
or  between  the  school  fund  and  said  bank,  and  between  said 
bank  and  its  creditors,  and  the  amount  of  its  indebtedness 
ascertained,  and  the  amount  of  its  assets  ascertained,  and,  ii 
necessary,  a  rate  bill  be  declared,  and  said  trust  be  closed 
up  under  the  orders  and  decrees  of  the  court,  ciccording  to 
the  VAeB  and  trusts  of  said  deed  of  assignment  and  acts  of 
the  Legislature." 

Injunction  was  granted  upon  this  bill  as  prayed,  and  was 
i^ssued,  executed  and  published.  Some  parties  came  in  as 
defendants,  and  moved  to  dissolve  the  injunction,  and  the 
motion  was  refused.     Sundry  orders  were  also  made  to  allow 
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claimants  to  sue  at  law,  and  for  other  purposes.  But  it  is 
not  necessary  to  state  all  that  was  done  in  detail.  What  is 
material  to  be  noticed  iSy  that  the  original  cause  has  never  been 
prepared  or  brought  to  a  hearing  in  the  coart  below  on  the 
merits;  and,  oj  course,  so  far  as  it  is  undisposed  of  by  decree 
upon  the  merits,  remains  in  that  court. 

The  amended  bill  was  filed  December  19, 1866,  to  bring 
Robert  L.  Standifier,  the  Treasurer  of  the  State,  the  Ten- 
nessee National  Bank  and  George  R.  Kutter  before  the 
court,  and  to  make  them  account  for  the  bonds  bought  with 
the   coin   of  the   Bank   of  Tennessee. 

On  the  Ist  of  April,  1867,  was  filed,  what  purports  on 
its  face  to  be  a  cross-bill  of  the  president  and  directors  of 
the  Bank  of  Tennessee,  and  of  the  State  of  Tennessee  against 
S.  W.  Hatchett,  Comptroller  of  the  State  and  others,  the 
object  of  which  seems  to  have  been  to  claim  the  bonds,  or 
their  proceeds,  into  which  the  coin  of  the  Bank  of  Tennes- 
see had  been  turned,  as  a  trust  fund  for  the  benefit  of  the 
general  creditors  of  the  bank.  The  State,  it  is  obvious,  was 
in  this  so-called  cross-bill,  occupying  a  position  antagonisti- 
cal  to  its  position  in  the  original  bill,  and  by  the  acts  of  the 
Legislature.  This  play  at.  cross  purposes  was  ended  on  the 
25th  of  June,  1869,  by  the  court  ordering  the  name  of  the 
State  of  Tennessee  to  be  struck  out  of  the  so-called  cross- 
bill as  a  complainant,  and  the  cross-bill  itself  was  dismissed 
on  demurrer,  from  which  there  was  an  appeal  by  the  bank 
prayed  and  granted,  upon  giving  bond  as  required  by  law, 
but  no  bond  seems  ever  to  have  been  given. 

On  the  3l8t  of  May,  1867,  Mark  R.  Cockrill  filed  his  an- 
swer to  the  original  bill,  in  which  he  claims  to  be  a  depositor 
of  the  Bank  of  Tennessee,  his  deposits  having  been  made 
after  the  6th  of  May,  1861,  and  amounting  to  the  sum  of 
f  15,655.41,  without  interest. 

On  the  24th  March,  1868,  Mark  R.  Cockrill  filed  the 
cross-bill  upon  which  one  branch  of  this  case  has  come  up 
to  this  court.     This  bill  was  filed  against  the  State  of  Ten- 
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nessee  and  Wm.  G.  Brownlow,  Governor  of  Tennessee ;  G. 
W.  Blackburn^  Comptroller,  and  — '■ —  Henry,  Treasurer  of 
Tennessee;  A.  J.  Fletcher,  Secretary  of  State,  and  the 
president  and  directors  of  the  Bank  of  Tennessee,  as  a  Board 
of  Common  School  Commissioners.  It  is  filed  by  the  com- 
plainant, '^as  well  on  his  own  behalf  as  on  behalf  of  all 
others,  the  creditors  of  the  Bank  of  Tennessee,  who  may 
elect  to  have  themselves  made  parties  complainant  on  the 
usual  terms."  The  bill  is  filed  by  the  complainant  as  a  de- 
positor in  the  Bank  of  Tennessee,  since  the  6th  of  May, 
1861,  as  aforesaid,  and  insists  that  the  act  of  the  Legislature 
of  the  16th  of  February,  1866,  in  directing  the  deed  of  as- 
signment of  the  property  of  the  bank  with  the  preferences 
therein  provided  for,  was  in  contravention  of  art.  1,  sec.  10, 
of  the  Constitution  of  the  United  States  in  this,  that  it  im- 
paired the  obligation  of  contracts.  The  complainant  insists 
"  that  neither  the  bank  by  itself,  nor  with  the  concurrence 
of  the  State,  had  any  power  to  make  an  assignment  of  the 
assets  of  the  bank  to  a  third  party,  nor  upon  any  different 
uses  and  trusts  than  those  specified  in  the  charter,  without 
first  obtaining  the  consent  of  the  creditors  *  *  * 
and  therefore  that  the  assignment  to  the  defendant  Watson 
was  fraudulent  and  void  in  law.'^  He  prays  "that  the  State 
of  Tennessee  and  Samual  Watson,  trustee,  be  enjoined  from 
the  further  prosecution  of  their  said  bill,  and  from  the 
further  administration  of  said  funds  under  the  provisions  of 
said  deed  of  trust  or  assignment,  but  that  the  same  may  be 
administered  under  the  provisions  of  the  charter  of  the  Bank 
of  Tennessee." 

The  object  of  the  bill,  it  will  be  noticed,  was  to  have  the 
assets  of  the  Bank  of  Tennessee  administered  not  under  the 
deed  of  assignment  of  the  4th  of  May,  1866,  but  pro  rata 
among  all  the  creditors.  No  relief  is  sought  against  the 
State  of  Tennessee,  if  the  assets  should  prove  insufficient  to 
pay  debtfi — ^although  some  of  the  allegations  of  the  bill  seem 
to  look  in  that  direction.     No  step  has  been  taken  against 
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the  State^  and  the  State  is  therefore  not  before  the  court  so 
far  as  this  cross-bill  is  eoncerned.  The  failure  to  take  any 
step  against  it;  is  a  virtual  abandonment  of  the  suit  as  to  the 
State. 

On  the  17th  of  April,  1869,  D.  W.  C.  Senter,  Governor, 
A.  J.  Fletcher,  Secretary  of  State,  G.  W.  Blackburn,  Comp- 
troller, and  Jno.  H.  Eaton,  Superintendent  of  Common 
Schools,  as  a  Board  of  Commissioners  of  the  School  Fandy 
were,  upon  petition,  made  defendants  to  the  original  and 
amended  bills,  and  also  to  the  cross-bill  of  Mark  R.  Cock- 
rill. 

On  the  24th  of  May,  1869,  these  defendants,  as  stich- 
board,  demurred  to  Cockrill's  cross-bill,  because: 

1.  The  claim  and  demand  of  the  complainant  in  said 
cross-bill  is  shown  to  be  of  date  after  the  6th  of  May,  1861,. 
and  the  said  complainant  is  not  entitled  in  law  to  a  decree 
therefor. 

2.  Such  complainant  does  not  occupy  such  a  position  as  a 
depositor  as  enables  him  to  attack  the  assignment. 

3.  The  fund  known  as  the  Common  School  Fund  was  a 
trust  fund  f©r  the  benefit  of  the  children  of  the  State  foreyer, 
the  principal,  by  the  terms  of  its  creation,  to  remain  inviolate 
into  whosesoever  hands  it  miglit  come. 

4.  The  president  and  directors  of  the  Bank  of  Tennessee 
were  fully  empowered  by  the  laws  of  the  State  to  execute 
the  ».igiJ 

On  the  same  day,  the  24th  of  May,  1869,  S.  Watson,, 
trustee,  filed  a  demurrer  to  CockrilPs  bill  upon  substantially 
the  same  grounds. 

On  the  25th  of  June,  1869,  these  demurrers  were  argued 
before  Chancellor  Otis  and  sustained,  and  CockrilPs  cross- 
bill dismissed  with  costs,  from  which  decree  he  appealed. 

On  the  2nd  of  December,  1871,  B.  R.  McKennie  and 
others  filed  their  answer  and  cross-bill,  in  the  original  suit, 
and  on  the  22nd  of  August,  1872,  their  amended  answer 
and  cross-bill,  in  which  they  claim  to  be  depositors  ia  the 
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Bank  of  Tennessee,  and  not  only  insist  upon  being  allowed 
to  participate  in  the  trust  assets,  but  claim  positive  relief 
against  the  State. 

This  answer  and  cross-bill,  (so  called)  makes  defendants 
the  original  complainants,  the  Bank  of  Tennessee,  and  the 
Board  of  common  School  Commissioners,  who  are  parties  to 
the  original  suit,  and  also  P.  H.  Jamieson,  administrator, 
and  all  holders  and  owners,  as  a  class,  of  the  notes  of  the 
Bank  of  Tennessee,  denominated  the  new  issue  and  post 
notes,  and  whose  names  and  residences  are  unknown. 
This  bill  sets  out  in  some  detail  the  provisions  of  the  Con- 
stitution of  1834  in  relation  to  the  Common  School  Fund, 
and  of  the  acts  under  which  the  Bank  of  Tennessee  was 
chartered.  It  insists  that  the  State  had  the  right  to  invest 
the  school  fund  as  it  saw  proper,  and  that  said  fund  was 
properly  invested  in  the  capital  stock  of  the  Bank  of  Ten- 
nessee, and  that  the  complainants  are  entitled  to  have  the 
assets  of  the  Bank  of  Tennessee  appropriated  to  the  payment 
of  their  debts  in  preference  to  the  school  fund,  and  the  State 
as  subrogated  to  the  rights  of  noteholders. 

The  bill  sets  out  the  circumstances  connected  with  the 
Torbett  notes,  or  "new  issue,"  of  the  Bank  of  Tennessee, 
put  into  circulation  after  the  6th  of  May,  1861,  and  insists 
that  such  issue  is  illegal  and  void. 

It  then,  not  very  consistently,  refers  to  the  issue  by  the 
State  of  the  8  per  cent,  war  bonds,  under  the  act  of  the  6th 
of  May,  1861,  and  says  that  the  bank  was  forced  to  take  the 
same;  and  claims  that  such  bonds  are  legal  and  valid  assets 
of  the  bank  as  against  the  State.  But  if  these  bonds  should 
be  held  void,  the  complainants  pray  that  the  State  be  held 
to  account  to  the  bank  for  the  sum  paid  over  to  the  Gover- 
nor and  Financial  Board  as  the  consideration  of  said  bonds. 
The  bill  insists  that  "though  the  State,  as  a  sovereign 
power,  be  not  liable  to  be  sued  except  by  its  own  consent, 
in  the  mode  indicated  by  itself;  yet  having  given  iis  con- 
sent, and  coming  into  its  own  courts,  and  making  the  credi- 
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tors  of  its  fiscal  agent  parties  to  the  proceedings,  complain- 
ants conae  in  and  ask  that  the  State's  obligation  be  ascer- 
t  Jned  and  declared." 

It  then  insists  that  sec.  2807  of  the  Code,  which  provides 
tliat  actions  raay  be  instituted  against  the  State  under  the 
same  rules  and  regulations  that  govern  actions  between  pri- 
vate.  persons,  has  not  been  repealed^  but  is  still  in  force. 
This  position  is  put  upon  the  ground  that  the  section  of  the 
act  of  1865,  which  purports  to  repeal  said  sec.  2807,  was 
added  as  an  amendment  to  the  appropriation  bill  on  its  third 
rtiading  in  the  Senate,  and  read  only  once  in  the  Senate  and 
once  in  the  House,  as  shown  by  the  Journals ;  and  that  a 
bill  had  been  previously,  at  the  same  session,  introduced  for 
the  express  purpose  of  repealing  sec.  2707  of  the  Code,  ami 
been  voted  down. 

The  answer  of  Atchison  and  Duncan  to  the  original  bill 
was  filed  on  the  3d  of  December,  1872.  This  answer  admits 
ill  detail  all  the  allegations  of  the  original  bill,  and  says: 
^*  And  regarding  this  as  a  bill  brought  by  a  trustee  to  obtain 
the  directions  of  the  Court  upon  the  adverse  claims  of  the 
different  creditors  defendants,  respondents  will  proceed  to 
set  forth  their  rights,  as  they  conceive  them  to  be." 

The  answer  then  sets  out  some  of  the  principal  provisions 
of  the  acts  incorporating  the  Bank  of  Tennessee,  especially 
those  relating  to  the  capital  stock  and  common  school  fund. 

"Upon  the  above  state  of  facts,"  continues  the  answer, 
"and  under  the  above  quoted  provisions  of  law,  taken  in 
connection  with  other  statutes  and  general  principles  of  law, 
respondents  insist  for  themselves,  and  all  other  creditors  of 
the  bank,  as  against  complainant,  the  State  of  Tennessee, 
and  their  co-defendant,  the  Superintendent  of  Common 
Schools." 

1.  That  the  State  had  the  right  to  invest  the  common 
school  fund,  as  capital,  in  the  Bank  of  Tennessee;  that  they 
did  so  invest  il,  and  that  neither  the  State  nor  the  Superin- 
tendent of  Common  Schools  have  any  claim  or  demand  ou 
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account  of  said  investment,  as  against  said  bank.or  its  assets, 
s:ive  a8  a  stockholder  in  said  bank. 

2.  That  being  a  mere  stockholder,  it  was  not  competent 
for  the  State  of  Tennessee  to  authorize  said  bank  to  make 
ao  assignment,  preferring  the  State  or  the  school  fund  as  a 
stockholder  over  the  creditors  of  the'bank. 

3.  That  said  bank  had  no  inherent  powers,  independent 
of  the  act  of  February  16,  1866,  to  make  an  assignment 
preferring  its  stockholders  to  its  creditors. 

4.  That  it  was  not  competent  for  said  bank,  either  with 
or  without  the  aid  of  said  act  of  February  16, 1866,  to  prefer 
any  creditors  to  the  billholders,  secured,  as  they  were,  in  a 
preference  over  all  other  creditors  by  sec.  30  of  act  of  Feb- 
niary  6,  1860. 

5.  That,  as  upon  the  investment  of  the  school  fund  as 
capital  in  the  bank,  certificates  of  Htate  stock,  or  indebtedness 
were  to  be  iasued  to  the  Superintendent  of  Public  Instruc- 
tion, such  indebt<>dnes5*,  if  any,  as  was  created  by  said  in- 
vestment, was  an  indebtedness  from  the  State  *»i  Tennessee 
to  the  common  bchool  fund,  and  that  said  fund  has  no  right 
to  look  to  the  bank  at  all. 

6.  That  the  State  subscribed  $5,000,0C0  to  the  capital 
8tock  of  said  bank,  and,  as  a  fact,  has  never  puid  up  to  the 
full  amount  of  its  sabs<Tiption,  it  is  bound  now  to  p:iy  the 
said  subscription  for  the  benefit  of  tlie  creditors  of  the  bank, 
and  is  also  bound  to  the  creditors  for  the  unlawful  conver- 
sion of  the  coin  funds  of  said  bank. 

7.  That  said  bank,  having  been  established  for  the  benefit 
of  the  State,  and  the  faith  and  credit  of  the  State  pledged 
f)r  its  support,  said  bank  was,  in  law,  the  financial  agent  of 
the  State,  and  the  State  was  liable  for  the  issue  as  a  princi- 
pal debtor,  and  not  as  a  security  or  guarantor. 

8.  And  at  all  events  should  not  be  allowed,  either  under 
the  claim  of  subrogation  or  otherwise,  to  receive  any  part 
of  the  assets  of  the  bank  until  it  made  good  its  subscription 
^  the  capital  stock,  and  fully  paid  for  its  conversion  of  the 
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coin  of  the  bank,  and  also  paid  up  any  other  debt  which 
may  be  due  from  it  to  the  bank. 

9.  That  the  notes  held  by  respondents  are  valid,  and  en- 
titled to  equal  rights  with  the  biHs  and  notes  issued  prior 
to  May  6,  1861,  and  with  other  notes,  to  preference  in  pay- 
ment over  all  other  creditors. 

10.  And  that  such  bills  or  notes  shall  be  received  in  pay- 
ment of  debts  due  to  the  bank  or  branches,  and  that  the 
trustee  be  directed  to  receive  the  same  in  payment  of  any 
debts  due  to  the  bank. 

Proof  has  been  taken  upon  the  issues  raised  by  this 
answer,  and  a  decision  made  in  accordance  with  the  posi- 
tions thus  taken,  to  the  extent  of  holding  that  the  defend- 
ants, Atchison  and  Duncan,  are  entitled  to  the  full  face 
value  of  the  notes  held  by  them,  jand  to  priority  of  satisfac- 
tion over  the  general  creditors  of  the  bank,  and  to  share 
pro  rata  with  all  the  billholder^  of  the  bank,  whether  the 
bills  are  known  as  new  or  old  issue,  for  which  purpose  an 
account  is  ordered. 

The  court  below  further  holds  that  Samuel  Watson,  as 
trustee  and  acting  receiver,  is  authorized  and  bound  to  re- 
ceive the  notes  held  by  Atchison  and  Duncan  in  payment 
from  the  debtors  of  the  bank,  and  for  this  purpose  they 
may  be  set  off  against  any  such  claims  and  demands. 

From  this  decree  Watson  as  trustee,  the  Bank  of  Ten- 
nessee, B.  R.  McKennie  and  others,  complainants  in  the 
cross-bill  already  mentioned,  pray  an  appeal  to  this  court. 

After  the  argument  of  the  demurrer  in  the  court  below 
to  the  cross-bill  of  McKennie  and  others,  the  State,  by  the 
Attorney  General,  came  into  court  and  said  it  would  no 
further  prosecute  the  original  bill,  and  moved  that  the  same 
be  dismissed  so  far  as  it  was  concerned.  This  motion,  after 
argument,  was  allowed  by  the  court,  and  the  bill  was  dis- 
missed, with  a  reservation  of  the  riglits  of  the  deleudants 
previously  acquired,   if  any  exist. 

On  the  30th  November,  1872,  Jamieson,  who  was  made 
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a  defendant  to  the  cros8*bil]  of  McKennie  and  others,  as  a 
holder  of  some  of  the  "new  issue ^*  of  the  bank,  filed  bis 
answer,  upon  which  no  action  has  been  had  in  the  court  be- 
low. The  cross-bill  comes  up  by  appeal  from  the  ruling  of 
the  Chancellor  on  the  demurrer  of  the  other  defendants* 

ARGUMENT. 

The  record  in  this  case  presents  to  the  court  for  its  con- 
sideration a  number  of  important  questions,  the  varied  na- 
tore  of  which  renders  it  somewhat  difficult  to  know  in  what 
Older  to  take  them  up.  I  propose,  first,  to  ascertain  the 
exact  situation  of  the  entire  case  taken  as  a  whole,  and  the 
attitude  of  the  parties  in  relation  to  it ;  then  the  situation 
of  each  of  the  several  cases  brought  up  to  this  court,  and 
the  rights  of  the  parties  in  connection  with  the  main  suit ;. 
and  lastly,  to  discuss  the  questions  of  law  raised,  or  at- 
tempted to  be  raised,  in  the  order  which  seems  best  adapted 
to  their  full  understanding. 

The  original  bill,  it  will  be  remembered,  is  filed  by  the 
State  of  Tennessee  and  Samuel  Watson,  trustee,  under  the 
act  of  the  16th  of  February,  1866,  entitled  "an  act  to  wind 
apand  settle  the  business  of  the  Bank  of  Tennessee.^^  The- 
6th  section  of  this  act  provides,  "  that  whenever  the  Gov- 
ernor shall  deem  it  necessary"  the  Attorney  General  shall 
file  a  bill  in  the  Chancery  Court  at  Nashville  to  execute 
said  deed  of  trusty  enjoin  all  creditors  from  suing  the  bank,^ 
and  make  all  creditors  parties  thereto,  by  process  or  publi- 
cation, 'Ho  the  end  that  all  interested  may  come  in  under 
said  bill,  and  equal  justice  be  done  to  all.'^ 

The  main  object  of  the  bill  was  "to  execute  the  deed  of 
trust"  made  under  the  act  of  the  16th  of  July,  1866,  and, 
incidentally,  to  prevent  an  accumulation  of  costs  by  limit- 
ing the  litigation  to  one  forum.  The  proceeding  was  in  the 
oature  of  a  bill  to  wind  up  an  insolvent  estate,  and,  in  its 
very  nature,  contemplated  the  bringing  in  of  claims  of 
every  character  against  the  Bank  of  Tennessee,  which  might 
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be  entitled  to  share  in  the  trust  assets  under  the  deed.  The 
act  of  the  Legislature  and  the  bill  both  take  for  granted 
the  validity  of  the  deed  of  trust.  Under  these  ciroum-^ 
stances^  it  is  very  doubtful  whether  any  person  was  made  a 
defendant,  or  has  a  right  to  come  in  as  a  party,  defendant, 
who  was  not  a  claimant  under  the  deed  of  trust.     In  other 

a 

words,  whether  any  person  having  a  claim^  or  pretending 
to  have  a  claim,  against  the  Bank  of  Tennessee,  could  be- 
come a  party,  who  was  not  also  secured  by  the  deed  of  trust. 
In  this  view,  any  person,  not  expressly  named  as  a  defend- 
ant, who  wished  to  claim  adversely  to  the  deed  of  trust, 
would  be  driven  to  file  an  original  bill  for  the  purpose  of 
having  his  4nghts  settled  and  declared. 

But  if,  by  a  more  liberal  construction  of  the  act  of  the 
Legislature,  any  person  having,  or  pretending  to  have,  a 
•claim  against  the  Bank  of  Tennessee,  could  become  a  de- 
fendant, whether  his  interests  were  to  support  or  overthrow 
the  deed  of  trust,  it  is  clear  that  he  could  only  come  in  by 
answer  so  far  as  to  have  his  claim  ascertained  and  decreed. 
If  he  sought  relief  antagonistic  to  the  rights  set  up  in  the 
bill,  he  would  necessarily  be  driven  to  his  cross-bill.  If, 
aj^ain,  he  sought  independent  relief  growing  out  of  matters 
not  mentioned  in  the  original  bill,  he  would  be  driven,  as  I 
shall  show  presently,  to  an  original  bill  of  his  own.  But 
in  any  of  these  cases,  the  only  decree  which  could  be  ren- 
d(;red  as  between  the  complainants  in  the  original  bill  and 
any  one  defendant,  or  class  of  defendants,  unless  all  parties 
interested  were  made  defendants  to  the  cross-bill,  would  be 
to  ascertain  the  validity  of  the  defendants  claim.  Anything 
further  than  this,  it  seems  obvious,  must  be  done  by  decree 
wjDon  the  hearing  of  the  original  cause^  prepared  and  heard 
as  to  all  the  defendants,  before  the  court;  otherwise,  no  de- 
cree binding  upon  all  parties  could  be  rendered.  If,  for 
example,  upon  the  hearing  of  the  separate  case  of  Mark  R. 
Cockrill,  upon  his  answer  and  cross- bill,  the  court  should 
be  of  opinion  that  the  deed  of  trust  was  valid,  and  should 
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80  declare,  that  decree  would  not  be  binding  upon  B.  R. 
McEennie  and  others,  although  they  stand  in  precisely  the 
same  attitude,  for  they  are  no  parties  to  the  case  of  Mark 
B.  Cockrill,  considered  as  a  separate  suit.  The  court 
might,  upon  the  hearing  of  the  McKennie  case,  because 
the  case  was  better  prepared,  come  to  a  different  conclusion 
from  that  previously  arrived  at  in  the  Cockriil  branch  suit, 
and  we  should  have  two  decrees  in  direct  conflict  with  each 
olher. 

The  original  bill,  it  will  be  borne  in  mind,  has  never  been 
prepared  for  hearing,  nor,  of  course,  brought  to  a  hearing. . 
The  main  suit  is,  therefore,  still  in  the  inferior  court,  and 
only  separate  parts  of  it  have  been  brought  up  by  the  ap- 
peals taken.  So  far  as  the  decrees  in  those  separate  branches 
go  to  the  validity  of  the  specific  claims  sought  to  be  set  up, 
and  the  rights  of  the  claimants,  the  jurisdiction  of  the  court 
below  and  of  this  court  may  be  conceded.  But  the  juris- 
diction would  scarcely  extend  to  questions  involving  the 
validity  of  the  deed  of  trust,  or  the  relative  rights  of  the 
daimants  as  between  themselves,  whether  under  the  deed 
or  to  the  assets  of  the  bank  considering  the  deed  as  invalid. 
These  are  questions  which  can  properly  be  considered  only 
on  the  hearing  of  the  original  cause,  prepared  and  heard  as 
to  all  the  defendants  at  one  and  the  same  time. 

If  this  be  not  so,  the  appeal  in  the  Mark  R.  Cockriil  case 
brought  the  whole  case  to  this  court,  and  all  the  subsequent 
proceedings  below  are  void. 

And  even  if  such  questions  could  he  disposed  of  without 
t  hearing  of  the  whole  cause,  it  by  no  means  follows  that 
any  claimant  can  attack  the  deed  of  trust  except  by  cross- 
bill framed  for  the  purpose,  or  obtain  independent  relief 
beyond  the  scope  of  the  original  bill,  even  if  he  resort  to  a 
cross-bill  for  the  purpose. 

Thus,  even  if  the  court  should  hold  that  Atchison  and 
Duncan  may,  by  answer  alone,  raise  the  question  of  the 
Talidity  of  the  new  issue,  and  have  that  question  determined 
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upoQ  tlmt  answer  without  a  general  hearing  of  the  whole 
<;tise  on  the  original  bill,  we  deny  their  right  by  ansvoer 
alon€  to  attack  the  validity  of  the  trust  assignment  to  Wat- 
son, or  to  have  any  such  decrees  as  was  given  them  in  the 
<jourt  below,  directing  them  to  have  priority  of  satisfaction 
over  the  general  creditors  of  the  bank  out  of  the  assets  in 
his  hands,  and  requiring  the  trustee  to  receive  such  notes  in 
payment  of  debts  due  to  the  bank. 

So,  if  Mark  R.  Cockrill  and  B,  R.  McKennie  and  others 

may,  by  their  cross-bills,  raise  the  question  of  the  validity 

.  of  the  deed  of  trust,  we  deny  their  right  in  that  mode  to  go 

beyond  the  scope  and  object  of  the  original  bill  and  demand 

independent  relief  against  the  State. 

The  bill  of  Mark  R.  Cockrill  does  not  se^  independent 
relief  against  the  State,  but  the  bill  of  McKennie  and  others 
does. 

As  the  argument  may  thereby  be  narrowed,  I  propose  to 
consider  the^^e  points  with  some  care. 

The  original  bill  is  based  upon  the  validity  of  the  deed 
of  trust,  and  is  filed  for  the  purpose  of  executing  it.  It  is 
the  ordinary  case  of  a  trustee  filing  a  bill  to  execute  the 
trust,  and,  for  his  protection,  to  have  the  debts  ascertained, 
and  the  trust  fund  administered  under  the  orders  of  the 
Court.  The  question,  therefore,  for  consideration  is,  whether 
a  creditor  of  the  maker  of  the  deed  can,  by  answer  aiontj 
contest  the  validity  of  the  deed,  and  obtain  relief  of  a  pos- 
itive character  in  conflict  with  that  sought  by  the  bill. 

"  It  seems  now  well  settled  in  practice,"  says  Judge  Red- 
field,  in  his  edition  of  Sto.  Eq.  PL,  sec.  398  a,  'Hhat  any 
affirmative  relief  must  be  sought  either  by  a  cross-bill  or 
an  independent  suit,  and  can  never  be  granted  upon  the 
facts  stated  in  the  answer." 

This  is  necessarily  so  in  a  case  like  the  one  now  before 
the  court.  Atchison  and  Duncan  make  themselves  parties 
defendant  in  this  suit,  and  ask  that  the  deed  of  trust  be  de- 
clared void,  and  they  be  allowed  to  come  in  for  a  share  of 
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the  funds  independently.  On  the  other  hand,  the  Board  of 
Common  School  Commissioners  and  other  parties  make 
themselves  defendants,  and  assent  to  the  relief  thought  in 
the  bill.  If  you  go  upon  the  issues  tendered  by  one  set  of 
defendants,  you  dismiss  the  bill ;  if  the  issues  of  another 
^et,  you  sustain  the  bill.  The  proceedings  of  the  court 
would  become  a  mere  chaos,  upon  any  such  system  of  plead- 
iugs.  But  if  the  defendants  are  tied  down  to  the  issues  ten-- 
<lered  by  the  bill,  and  are  compelled,  if  they  or  any  of  them 
wish  to  change  these  issues,  to  become  actors  and  bring  be- 
fore the  court  all  parties  in  antagonism  to  them  as  defend- 
ants, all  is  plain. 

We  insist,  therefore,  that  the  only  issue  before  this  court 
upon  the  answer  of  Atchison  and  Duncan,  is,  whether  the 
Torbett  notes  are  valid.  If  the  court  should  be  of  opinion 
that  they  are  valid,  and  that  the  case  comes  before  them  iu 
an  attitude  to  have  the  question  disposed  of,  it  can  so  de- 
clare, and,  if  it  sees  proper,  give  the  defendants,  Atchison 
aad  Duncan,  a  decree  against  the  Bank  of  Tennessee.  The 
defendants  are  not  entitled,  upon  the  pleadjugs,  to  any  ad- 
ditional  relief,  and  must  be  left  to  such  further  redress  as 
they  may  be  advised  that  they  are  entitled  to,  if  any. 

The  position  thus  taken  is  not  captious  or  technical  in  an 
obnoxious  sense,  but  meritorious,  because  essential  to  the 
rights  of  the  litigants.     The  defendants,  Atchison  and  Dun- 
can, represent  less  than  five  thousand  dollars  of  the  new 
issue.     Their  learned  counsel  says  that  their  answer  is  on 
behalf  of  themselves,  and  all  other  holders  of  similar  notes, 
and  he  infers  that  such  an  answer  would  have  the  same  effect 
as  a  bill  filed  by  some  of  a  class,  for  themselves  and  all 
others  of  the  same  class.     But  the  answer  is  not  filed  on 
behalf  of  themselves  and  all  other  holders  of  similar  notes. 
It  is  only  in  the  prayer  of  the  answer  or  what  would 
have  been  the    prayer  had    it  been  a  bill   instead  of  an 
answer,  that  any  allusion  is  made  t^  such  holders.     Re- 
spondents ask  "  that  the  rights  of  these  respondents,  and 
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such  other  holders  of  similar  notes  and  bills  as  may  sc^e 
proper  to  come  in  and  adopt  this  answer,  vnth  the  per- 
mission of  the  courty  be  ascertained  and  declared/'  I  am 
not  aware  of  any  law,  usage,  or  practice,  of  the  court 
of  chancery  which  sanctions  this  mode  of  procedure,  by 
which  one  defendant  undertakes  to  act  for  himself  and  all 
others  in  like  category.  Nor  does  it  appear  that  any  other 
noteholders  have  taken  advantage  of  this  generous  offer. 
The  case  before  us  is,  therefore,  confined  to  the  defendants 
named. 

The  importance  of  limiting  the  relief  as  contended  for, 
and  to  the  defendants  specially  named,  will  be  obvious  when 
it  is  stated,  as  is  done  further  on  in  this  argument,  that  the 
title  of  the  trustee,  Watson,  to  the  property  conveyed  to 
him  by  the  trust  deed,  has  been  perfected  as  against  all  per- 
sons claiming  adversely  to  the  trust,  by  the  statute  of  limi- 
tations. And  that  the  bank  itself  is  protected  by  the  expi- 
ration of  its  charter  on  the  first  of  January,  1868,  and  by 
the  expiration,  on  the  first  of  January,  1873,  of  the  five 
years'  extension,  to  wind  up  its  business,  given  by  the  Code, 
sec.  1493.  The  debts  and  liabilities  of  the  bank  have  thus 
been  extinguished  by  operation  of  law  {Hopkins  v.  WhUtr 
sides,  1  Head,  31),  and  all  pending  suits,  perhaps,  abated. 
{Ingraham  v.  Terry,  11  Hum.,  572.)  At  any  rate,  here  are 
strong  grounds  upon  which  both  the  trustee  and  the  bank 
raay  resist  suits  brought  against  them,  or  either  of  them, 
on  these  notes. 

It  will  be  borne  in  mind  that  so  far  as  this  branch  of  the 
case  is  concerned  the  State  is  not  before  the  court.  The 
answer  seeks  no  relief  against  it,  and  the  defendants,  Atchi- 
son and  Duncan,  have  taken  no  appeal  from  the  action  of 
the  Chancellor  in  the  court  below  dismissing  the  bill,  so  far 
as  the  State  was  concerned. 

We  come  now  to  the  independent  relief  sought  by  the  bill 
of  McKennie  and  others.  For,  as  I  have  before  said,  al- 
though the  State  is  made  a  party  defendant  to  the  cross-bill 
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of  Mark  R.  Cockrill,  yet  no  independent  relief  was  sought 
against  it,  nor  was  any  step  taken  in  the  court  below  against 
the  State.  The  State  is  not,  therefore,  it  is  distinctly  un- 
derstood, before  this  court  directly  in  any  of  the  proceed- 
ings to  be  acted  on  by  this  court  unless  it  be  as  a  defendant 
to  the  cross-bill  of  McKennie  and  others. 

The  first  position  we  assume  on  this  point  is,  that  a  crcss- 
bill  is  the  mode  of  defense,  and  cannot  introduce  new  mat- 
ter not  embraced  in  the  original  suit.  The  original  bill  is 
to  settle  up  the  trusteeship  under  the  deed  of  trust,  and  as- 
certain the  valid  liabilities  of  the  Bank  of  Tennessee.  The 
object  of  the  cross-bill  under  consideration  is  to  hold  the 
State  liable  directly  for  supposed  deficiencies  in  the  capitiil 
stock  of  the  bank,  and  for  over  three  millions  of  the  8  per 
cent,  war  bonds,  or  the  consideration  paid  by  the  bank  for 
these  bonds.  It  is  obvious  that  such  relief  is  new  matter 
not  embraced  in  the  original  bill,  and  altogether  independ- 
ent of  the  relief  therein  sought. 

"A  cross- bill,^'  says  Judge  Story,  "ea;  vi  ^^rminontm,.  im- 
plies a  bill  brought  by  a  defendant  in  a  suit  against  the 
plaintiff  in  the  same  suit,  or  against  other  defendants  in  the 
same  suit,  or  against  both,  touching  the  matters  in  question  in 
ike  (xriginal  bill."     (Sto.  Eq.  PL,  sec.  389.) 

A  cross-bill  should  not  introduce  new  and  distinct  mat- 
ters not  embraced  in  the  original  suit,  for  as  to  such  matters 
it  18  an  original  bill,  and  they  cannot  properly  be  examined 
at  the  hearing  of  the  first  suit.  Galatian  v.  Einoin,  Hopk. 
48;  S.  C.  8  Cow.,  361.     (Sto.  Eq.  PL,  sec.  401.) 

Again  he  says:  "A  cross-bill  being,  as  has  been  already 
said,  a  matter  of  defense,  is  confined  to  the  matters  in  liti- 
gation in  the  original  suit.  And,  therefore,  if  it  seeks  to 
bring  before  the  court  other  distinct  matters  and  rights,  it 
is  no  longer  entitled  to  be  deemed  a  cross-bill,  but  is  an 
original  suit.  Without  such  a  restriction,  new  matter  might 
be  introduced  into  litigation  by  cross-suits  without  end.  If, 
therefore,  such  a  bill  should  be  filed,  affecting  to  be  a  mere 
10 — VOL.  5. 


146  NASHVILLE : 


State,  and  Watson,  Trustee,  v.  Bank  of  Tenneiwee. 


<;ross-bill,  but  containing  other  distinct  and  independent 
matters,  it  would  seem  to  be  open  to  a  demurrer  for  this 
cause.  And,  at  all  events,  no  decree  founded  on  such  mat- 
ters would  be  made  upon  the  hearing  of  the  original  cause." 
(Sto.  Eq.  PI.,  sec.  631.  2.  Dan.  Ch.  Pr.  1649-1652;  19  N. 
Y.,529;  6  Dana,  186.) 

For  the  same  reason  it  has  been  held  by  the  Supreme 
Court  of  the  United  States  that  if  the  purpose  of  an  auxil- 
iary bill  be  different  from  that  of  the  original  one,  it  is  not 
a  cross-bill,  though  the  matters  presented  have  a  connection 
with  the  same  general  subject.  And  a  circuit  court  of  the 
United  States  cannot  entertain  such  a  bill  unless  the  citizen- 
ship of  the  parties  be  such  as  to  confer  jurisdiction.  Cross 
V.  DeValle,!  Wall,  1;  Shields  v.  Barrow,  17  How.,  130. 

It  will  be  seen  by  reference  to  the  demurrer  of  the  State 
to  the  cross-bill  of  McKennie  and  others,  that  the  5th  and 
17th  causes  assigned  are  that  the  so-called  cross- bill  is  filed 
for  purposes  outside  of  and  beyond  the  scope  and  object  of 
the  original  bill.  The  17th  cause  of  demurrer  is,  that  the 
cross-bill,  so  far  as  it  is  a  cross  bill,  is  unnecessary,  the  de- 
fendants being  entitled  to  the  same  relief  under  their  an- 
swer; and  so  far  as  it  is  an  original  bill  in  the  nature  of  a 
<5ross-bill,  it  is  not  germane  to  the  case,  nor  can  any  relief 
be  granted  under  it. 

We  submit,  therefore,  that  the  answer,  so  far  as  it  is  filed 
as  a  cross-bill,  goes  beyond  its  legitimate  scope,  and  the  de- 
murrer to  it  ought  to  have  been  sustained. 

The  learned  counsel  for  McKennie  in  the  court  below 
seemed  to  labor  under  the  impression  that  a  state  or  sover- 
eign, by  condescending  to  be  a  party  complainant  to  a  suit 
in  court,  not  only  divested  itself  of  all  its  sovereign  prerog- 
atives, but  subjected  itself  at  once  to  be  sued  in  any  mode, 
and  for  any  cause,  a  party  defendant  might  see. proper  to 
ground  an  action  upon.  And  he  seems  to  have  relied  upon 
Hulleit  V.  King  of  Spain,  2  Bligh.,  N.  S.,  31,  and  ot^^er  cases 
brought   by  foreign  sovereigns  in   the  English   Chancery 
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Court,  in  which  it  has  been  held  that  such  sovereign  is  lia- 
ble to  a  cross-bill  in  the  case.  If  he  demands  equity  he 
must  of  course  be  willing  to  do  equity.  But  I  do  not  un- 
<lerstand  those  cases  to  hold  that  a  sovereign,  by  suing  in 
the  court  of  chancery,  subjects  himself  to  a  cross-bill  other 
than  such  as  would  be  allowed  in  like  cases  between  indi- 
viduals. The  claim,  too,  of  cross-action  must  of  course  be 
one  in  which  the  court  can  undertake  to  adjust  the  defend- 
ant's equity  through  the  sovereign's  right  of  recovery,  as 
for  example  a  claim  of  set-oflF.  The  court  would  never  un- 
dertake to  give  a  positive  decree  for  any  amount  in  favor  of 
the  defendant  against  the  sovereign,  for  such  a  decree  would 
be  simply  nugatory.  And  certainly  if  a  court  of  Chancery 
should  ever  undertake  to  render  such  a  decree  against  a  for- 
eign sovereign,  it  would  never  think  of  doing  so  against  its 
own  sovereign  without  the  permission  of  the  latter  formally 
given.     (1  Dan.  Ch.  Pr.  18  and  132 ;  Sto.  Eq.  PL,  sec.  55.) 

In  England  the  King  and  Queen,  although  they  may  sue^ 
are  not  liable  to  be  sued,  and  in  America  a  similar  exemp- 
tion belongs  to  the  government  or  state.  In  England,  upon 
a  petition  of  right,  the  crown  ordinarily  directs  that  right 
be  done  to  the  party.  **  In  America  no  such  general  rem- 
edy by  a  petition  of  right  exists  against  the  government,  or 
it  it  exists  at  all  it  is  a  privilege  created  by  statute  in  a  few 
states  only."  And  the  Supreme  Court  of  the  United  States 
have  invariably  held  that  no  remedy  lies  against  the  United 
States  by  an  individual,  either  as  plaintiff  or  defendant,  ex- 
cept by  statute.  Even  a  just  set-off  is  never  allowed  a  de- 
fendant when  sued  by  the  United  States,  except  under  an 
act  of  Congress,  principally  the  act  of  the  3d  of  March, 
1797,  ch.  74,  United  States  v.  Wilkins,  6  Wheat,  135,  143; 
Brightley's  Fed.  Dig.,  p.  — .  (1  Dan.  Ch.  Pr.,  132;  Sto. 
Eq.  PI.,  sec.  69.)  Avery  v.  United  btates,  12  Wall.,  307; 
Perrin  v.  United  Staten,  12  Wall.,  315. 

The  original  bill  in  this  case  seeks  no  relief  against  any 
of  the  defendants.     It  simply  calls  upon  them  to  come  in 
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and  have  their  claims  ascertained.  The  State  was,  in  fact,, 
a  mere  nominal  complainant,  not  at  all  necessary  to  the  suit. 
The  act  of  the  Legislature,  under  which  the  bill  was  filed, 
did  not  require  the  State  to  be  made  a  party,  and  its  name 
ought  not  to  have  been  used  at  all.  It  asked  no  relief,  much 
less  relief  against  these  defendants.  No  cross-bill  would, 
therefore,  lie  against  it  at  the  instance  of  any  defendant,  for 
a  cross- bill  being  a  mode  of  defense,  and  there  being  noth- 
ing to  defend,  it  would  not,  of  course,  lie.  That  it  sub- 
jected itself  by  such  an  unnecessary  use  of  its  name,  to  a 
positive  demand  at  the  hands  of  the  defendants  to  the  amount 
of  millions  of  dollars,  cannot  be  maintained  either  on  prin- 
ciple or  authority. 

Thus  far  the  argument  has  been  made  as  if  a  regular 
cross-bill  had  been  filed.  But  the  answer  was,  in  this  caae» 
filed  as  a  cross-bill  under  section  4323  of  the  Code.  That 
section  only  permits  an  answer  to  be  filed  as  a  cross-bill, 
riot  as  an  original  bill.  If,  therefore,  a  cross-bill  might,  for 
any  purpose,  or  under  any  circumstanes,  be  filed  as  an  orig- 
inal bill,  that  is,  be  extended  beyond  the  province  of  a  cross- 
bill proper,  it  does  not  follow  that  a  like  privilege  would  be 
conceded  to  an  answer  filed  as  a  cross-bill.  Such  a  pleading 
owes  its  existence  to  the  statute,  and  must  be  limited  to  the 
provisions  of  the  statute.  We  have  no  decision  on  the  sub- 
ject, but  in  the  State  of  Mississippi,  where  they  have  a  simi- 
lar statute,  from  which  ours  was  in  fact  borrowed,  they  have 
held  that  their  statute  does  not  permit  a  new  party  to  be 
brought  in  by  a  cross-bill  in  that  form,  Lardner  v.  Ogden, 
31  Miss.,  332,  that  is,  that  an  answer  cannot  be  filed  as  an 
original  bill  under  a  statute  which  only  permits  it  to  be  filed 
as  a  cross-bill. 

We  submit,  therefore,  that  the  demurrer  of  the  State  to 
the  (.so-called)  cross-bill  of  McKennie  and  others,  ought  to 
have  been  sustained  on  the  foregoing  grounds,  all  of  which 
are  properly  assigned  therein. 

But  a  still  graver  difficulty  stands  in  the  way  of  the  cross- 
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bill  of  these  defendants.  The  State,  as  we  have  just  seen^ 
is  a  mere  nominal  party  to  the  original  bill.  After  the  de- 
murrer to  the  cross-bill  was  argued,  and  before  it  was  de- 
<;ided  by  the  learned  Judge  who  heard  the  argument  by  in- 
terchange  with  the  Chancellor^  it  was  determined  by  the 
Attorney-General  for  the  State  to  dismiss  the  original  bill 
so  far  as  the  State  was  concerned,  and  it  was  intended  to 
make  the  motion  for  this  purpose  as  soon  as  the  learned 
Judge  took  his  seat  to  deliver  his  opinion.  In  the  mean- 
time, however,  a  rumor  was  spread  that  the  Chancery  Court 
(the  then  Chancellor  being  about  to  resign)  might  adjourn 
at  any  moment.  Under  the  apprehension  of  such  a  contin- 
gency, the  counsel  for  the  defendants  hastily  drew  up  a  de- 
<!ree  in  accordance  with  the  views  of  the  learned  Judge  who 
had  heard  the  argument  overruling  the  demurrers,  and 
granting  an  appeal  which  he  knew  would  be  taken.  This 
decree  was  not  submitted  to  the  counsel  Jor  the  State,  nor  wets 
U  ever  read  in  open  court,  or  acted  upon  by  the  Judge  in  open 
amrt.  But  it  was,  by  the  learned  counsel,  without,  however, 
any  wrong  motive  on  his  part  in  any  way,  handed  to  the 
clerk  and  entered  upon  the  minutes,  and  the  entry  was  signed 
by  the  learned  Judge  out  of  court.  As  soon  as  these  facts 
were  known  by  the  counsel  for  the  State,  they  applied  to 
the  learned  Judge  to  take  his  seat  upon  the  bench  in  order 
that  the  contemplated  motion  might  be  made  to  dismiss  the 
suit  so  far  as  the  State  was  concerned.  The  learned  Judge 
accordingly  took  his  seat  at  the  same  term,  whereupon  a 
motion  was  made  by  the  Attorney-General  to  set  aside  the 
entry  made  and  signed  out  of  court  as  aforesaid,  but  the 
motion  was  disallowed  except  as  to  the  prayer  for  an  appeal, 
which  not  having  been  made  at  the  instance  of  the  State, 
was  set  aside  and  annulled.  The  residue  of  the  entry  was 
allowed  to  stand  because  the  decree  was  in  accordance  with 
the  opinion  of  the  court,  and  because  "  the  entry  and  sign- 
ing of  the  decree  was  in  accordance  with  the  usage  of  the 
<5ourt.^' 
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The  Code,  sec.  4101,  is,  "the  minutes  of  the  court  shall 
be  read  each  morning  in  open  courty  and  signed  by  the 
Judge."  It  is  obvious  that  this  provision  contemplates  a 
proceeding  in  open  courts  of  which  all  persons  interested  are 
bound  to  take  notice;  not  a  secret  signing  out  of  court  with- 
out any  notice  to  the  parties  interested,  even  if  there  should 
be  of  any  particular  court  a  usage  to  the  tjontrary ;  a  usage, 
if  it  exist,  more  "  honored  in  the  breach  than  in  the  observ- 
ance.'' It  was,  we  submit,  clear  error,  upon  an  admission 
of  the  facts  afterward  in  open  court,  as  was  done,  not  to 
have  set  aside  the  entry  thus  irregularly,  although,  let  it  be 
distinctly  understood,  not  wrongfully  made — that  is,  not 
made  with  any  wrong  intent.  Neither  the  eminent  counsel 
who  drew  the  order  and  had  the  entry  made,  nor  the  learned 
Judge  who  signed  it,  had  the  least  idea  of  doing  anything 
wrong.  There  was,  therefore,  nothing  morally  wrong  in 
what  was  done.  Nevertheless  we  submit,  as  matter  of  law, 
that  the  entry  thus  made,  the  facts  being  admitted,  was  void, 
and  it  was  error  not  to  have  set  it  aside  on  motion. 

If  it  had  been  set  aside,  the  motion  to  dismiss  the  origi- 
nal bill,  so  far  as  the  State  was  concerned,  would  have  been 
made  as  determined  upon  by  the  Attorney-General,  before 
any  entry  of  the  decree  on  the  demurrers,  and  there  would 
have  been  an  end  of  the  matter. 

And  if  the  entry  as  made  was  void,  because  not  in  com- 
pliance with  the  statute,  there  is  also  an  end  of  the  matter. 

The  motion  to  dismiss  was  made  as  soon  as  the  prayer  for 
an  appeal  was  set  aside,  and  was  continued  for  argument, 
and  was,  after  argument,  allowed,  "subject,  however,  to  any 
right  which  may  have  been  heretofore  acquired  by  the  de- 
fendants in  the  cross-bill,  if  anv  such  exist." 

The  right  of  a  plaintiff  to  dismiss  his  suit,  or  enter  a  nolle 
prossequi,  before  judgment  or  decree  upon  the  merits  and 
fixing  rights,  is  a  necessary  corrollary  of  the  right  to  sue, 
and  has  certainly  never  been  denied  under  the  common  law, 
either  in  its  legal  or  equitable  branch.     It  is  recognized  by 
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statute,  Code,  sec.  3199.  The  decree  overruling  the  demur- 
rers was  Dot  such  an  adjudication  as  would  prevent  the  com- 
plainant from  dismissing  his  bill.  But  if  there  should  be 
any  doubt  upon  this  point,  the  appeal  vacated  the  decree, 
and  the  State  is  now  entitled  to  renew,  and  does  renew  its 
motion. 

So,  in  any  event,  the  State  may  be  considered  as  no  longer 
a  party  to  the  suit,  and  any  supposed  advantage  to  the  defend- 
ants, growing  out  of  the  fact  that  it  was  nominally  a  party, 
'is  put  an  end  to.  The  cross-bill,  therefore,  so  far  as  it  seeks 
positive  and  independent  relief  against  the  State,  is  subject 
to  the  fatal  objection,  raised  by  the  demurrer,  that  it  is  an 
eflTort,  under  the  guise  of  a  cross-bill,  to  file  an  original  bill 
against  the  State,  and  the  demurrer  ought  to  have  been  sus- 
tained. 

If  we  are  correct  in  the  conclusions  to  which  we  have 
come  in  the  foregoing  argument,  then  it  follows: 

1.  That  McKennie  and  others  are  mistaken  in  supposing 
that  they  could,  by  means  of  an  answer  filed  as  a  cross-bill, 
go  beyond  a  defense  to  the  matters  of  the  original  bill,  and 
the  demurrer  to  the  cross-bill  ought  to  have  been  sustained 
whether  the  State  is  a  party  to  the  original  bill  or  not. 

2.  That  the  State  is  no  longer  a  party  to  the  original  bill, 
and  of  course  no  cross-bill  can  be  filed  against  it. 

3.  That  the  (so-called)  cross-bill,  so  far  as  it  seeks  inde- 
pendent relief  acainst  the  State,  if,  if  it  be  anything,  an 
original  bill,  which  cannot  be  filed  in  the  form  which  has 
been  adopted. 

4.  That  an  original  bill  will  not  lie  against  the  State,  un- 
less expressly  authorized  by  law. 

If  the  court  should  be  of  opinion  that  either  of  the  first 
three  of  these  conclusions  is  sound,  then  it  becomes  unnec- 
essary to  consider  the  allegations  of  the  cross-bill  which  at- 
tempt to  show  why  our  fourth  conclusion  is  not  equally  con- 
clusive. 

These  allegations  are,  in  substance,  that  the  provision  of 
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the  Cpde  authorizing  suit  to  be  brought  against  the  State  is 
still  in  force,  because  the  act  which  repealed  it  was  not  read 
on  three  different  days  in  each  house,  but,  as  the  Journals 
show,  only  once. 

I  feel  so  thoroughly  satisfied  that  the  court  will  not,  by 
reason  of  the  mode  of  proceedings  adopted  by  the  defend- 
ants in  this  case  against  the  State,  find  it  necessary  to  go 
into  this  constitutional  question,  that  I  shall  treat  it  very 
briefly. 

The  act  of  the  Legislature  which  contained  the  repealing, 
clause  was  signed  by  the  Speakers  of  both  Houses,  after 
regular  enrollment,  and  published  as  the  law  of  the  land. 
We  know  as  matter  of  history,  as  well  as  because  the  habit 
has  been  alluded  to  by  this  court  in  one  of  our  decisions, 
that  it  has  been  the  common  practice  of  our  legislative 
bodies,  since  the  organization  of  the  State  Government,  to 
amend  its  bills  by  new  provisions  tacked  on  at  any  state  in 
its  passage,  and  whether  the  provision  was  germane  to  the 
main  object  of  the  bill  or  not.  Fully  one-half  of  the  acts 
in  our  statute  books  are  evidences  of  the  fact.  The  practice 
has  become  sanctioned  by  uniform  and  undisputed  usage, 
and  it  is  now  too  late  in  the  day,  after  a  new  constitutional 
provision  has  effectually  put  an  end  to  its  longer  continu- 
ance, to  have  it  authoritatively  denounced  by  the  courts.  A 
decision  to  that  effect  would  throw  doubt  on  one-half  of  the 
laws  in  the  statute  books,  and  would  only  produce  confusion, 
without  doing  the  least  good.  The  contemporaneous  and 
practical  construction  which  has  thus  been  put  upon  this 
constitutional  provision  is  conclusive  on  the  courts.  See 
Cooley  on  Const.  Lim.,  67,  et  seq. 

The  weight  of  judicial  opinion  upon  this  point  will  be 
found  in  favor  of  the  view  that  the  constitutional  provisions 
in  reference  to  three  readings  of  a  bill  on  three  different 
days  are  directory  to  the  Legislature  itself,  and  not  manda- 
tory. These  provisions,  as  well  as  the  provision  in  relation 
to  introducing  a  bill  to  the  same  effect  as  a  bill  already  de- 
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feated  at  the  same  session,  are  addressed  to  the  discretion  of 
the  legislative  bodies  themselves.  They  go,  not  to  the  sub- 
stance of  the  law,  but  simply  to  the  mode  of  its  adoption. 
Accordingly,  the  courts  have  refused  to  supervise  the  legis- 
lative action  in  such  cases.  See  Cooley  on  Const.  Lim.,  80, 
81,  139,  140,  and  cases  cited. 

Let  me  repeat,  so  that  we  may  see  what  progress  we  have 
Diade.  The  State  is  no  party  to  the  case  of  Atchison  and 
Duncan,  because  they  came  in  simply  by  answer,  and  have 
taken  no  exception  to  the  action  of  the  State  in  dismissing 
the  original  bill  so  far  as  it  was  concerned. 

The  State  is  no  party  to  Mark  R.  Cockrill's  cross- bill, 
because  no  relief  is  asked  against  it,  and  because  the  State 
was  abandoned  as  a  defendant  in  the  court  below,  and  is 
now  out  of  court. 

The  State  is  also  out  of  court  by  its  own  dismissal,  as  far 
as  the  McKennie  answer  and  cross-bill  are  concerned.  And 
even  if  it  w^ere  not  it  could  not  be  brought  into  court  for 
positive  and  independent  relief  beyond  the  scope  of  the 
original  bill,  by  a  cross-bill,  which  is  a  mode  of  defense,  nor 
a  fortiori,  by  an  answer  filed  as  a  cross-bill.  The  demurrer 
oaght  to  have  been  sustained  on  these  grounds  in  the  court 
below. 

And  if  such  pleading  could  be  sustained  as  an  original 
bill,  the  demurrer  was  still  well  taken,  because  the  State 
cannot  be  sued  by  original  bill. 

Let  us  now  see  if  there  is  anything  in  the  relief  sought 
against  the  State,  even  if  it  were  properly  before  the  court, 
as  a  party  defendant  to  the  bill  of  McKennie  and  others. 

The  positive  relief  asked  as  against  the  State,  may  be 
fetated  in  brief  thus: 

1.  That  it  made  good  the  deficiency  in  the  capital  stock 
of  the  bank. 

2.  That  it  pay  the  eight  per  cent  war  bonds,  or  the  con- 
sideration paid  by  the  bank  for  them. 

3.  That  it  be  not  subrogated  to  the  rights  of  noteholdera 
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until  it  makes  good  the  deficiencies,  and  pays  np  all  its  lia- 
bilities to  the  bank. 

The  charge  in  the  cross- bill  upon  the  first  of  these  points, 
is:  "And  complainants,  depositors,  do  charge  that  the  Leg- 
islature of  the  State  of  Tennessee  did  undertake  and  agree 
to  make  up  any  deficiency  in  the  school  fund,  surplus  rev- 
enue, or  in  the  sums  raised  by  the  sale  of  state  bonds,  and 
to  indemnify  depositors  and  all  other  credit'>rs  against  all 
losses  by  reason  of  any  such  deficiency,"  and  complainants 
did  deposit  their  money  under  said  engagement,  etc. 

This  charge  is  based  upon  the  supposed  meaning  of  the 
first  section  of  the  act  of  the  10th  of  January,  1838,  eh. 
107,  under  which  the  bank  was  chartered.  That  section 
reads  as  follows:  "That  a  bank  shall  be,  and  is,  hereby 
established,  in  the  name  and  for  the  benefit  of  the'  State,  to 
be  known  under  the  name  and  style  of  the  Bank  of  Ten- 
nessee, and  the  faith  and  credit  of  the  State  are  hereby 
pledged  for  the  support  of  the  said  bank,  and  to  supply 
any  deficiency  in  the  funds  hereinafter  specifically  pledged, 
and  to  give  indemnity  for  all  losses  arising  from  such  defi- 
ciency." 

The  second  section  fixes  the  capital  stock  at  five  millions 
of  dollars,  and  defines  the  ways  and  means  by  which  it  is 
to  be  raised. 

The  act  itself  is  entitled  "An  act  to  establish  a  state 
bank,  to  raise  a  fund  for  internal  improvement,  and  to  aid 
in  the  establishment  of  a  svstem  of  education."  The  main 
objects  of  the  bank  were,  therefore,  education  and  internal 
improvement. 

Now,  it  will  be  noticed  that  there  is  no  pledge  on  the 
part  of  the  State  that  the  capital  shall  be  five  millions  of 
dollars.  The  language  of  the  second  section  is  merely  an 
expression  of  the  legislative  expectation  and  intention  at 
that  time,  that  the  capital  should  be  of  that  amount,  but 
there  is  no  pledge  that  it  shall  be,  much  less  is  there  any 
pledge  that  the  State  will  "indemnify  for  all  losses  arising 
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from  such  deficiency.'^  It  is  only  by  mingling  the  language 
of  the  first  section,  where  it  has  a  different  meaning  alto- 
)!:ether,  with  the  language  of  the  second  section,  with  which 
it  has  no  connection,  that  the  position  assumed  in  the  charge 
of  the  cross-bill  can  be  said  to  have  any  plausibility.  But 
this  mingling  of  the  language  of  the  two  sections  is  not 
justified  by  the  context,  and  is  in  clear  violation  of  the  leg- 
islative intent. 

The  words  of  the  first  section  chiefly  relied  on,  and  which 
are  printed  in  italics  and  capital  letters  in  one  of  the  cross- 
bills, are:    "And  the  faith  and  credit  of  the  State  are  here- 
by pledged      *      *      to  supply  any  deficiency  in  the  funds 
hereinafter  specifically  pledged,  and  to  give  indemnity  for  all 
losses  arising  from  such  deficiency."     Now,  what  are  the 
fiinds  "hereinafter   specifically  pledged?"    and    for  what 
purpose  are  they  pledged?     Not  the  funds  constituting  the 
capital  stock  of  the  bank,  for  the  subsequent  sections  of 
the  act  show  no  pledging  of  these  funds  for  any  specific 
purpose.     The  funds  "hereinafter  pledged"  were  the  divi- 
dends to   be  annually  set  apart  for  common   schools  and 
county  academies.     The  eighth   section   of   the  act   reads 
thus:     "That  of  the  dividends  which  shall  be  declared  by 
the  bank,  one  hundred  thousand  dollars  shall  be  annuallv 
set  apart  for  common  schools,  and  the  faith  of  the  State  is 
hardby  pledged  for  ah  annual  appropriation  of  said  amount 
to  common  schools,  to  be  applied  as  the  General  Assembly 
may  direct.      Of  the  dividends  of  the   bank   remaining, 
there  shall  be  annually  appropriated  for  thirty  years,  and 
DO  longer,  or  not  so  long  if  the  bank  should  not  continue 
80  long  in  operation,  eighteen  thousand  dollars  to  county 
academies,  to  be  applied  as  the  General  Assembly  may  di- 
rect, and  the  faith  of  the  State  is  hereby  pledged  for  the 
annual  payment  of  said  sum." 

Here,  then,  we  have  plainly  "the  funds  hereinafter  spe- 
cifically pledged"  to  supply  any  deficiency  in  which  "the 
Wth  and  credit  of  the  State  are  hereby  pledged."     This  is 
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clear  upon  the  plainest  rules  of  construction,  and  needs  no 
authority  to  support  it.  But,  fortunately,  to  exclude  all 
doubt  and  render  unnecessary  any  long  discussion  of  the 
point,  this  court  expressly  so  decided  in  ^^e  v.  Central 
Turnpike  Company,  10  Hum.,  388,  403. 

It  remains  to  be  considered  what  meaning  is  to  be  given 
to  the  other  part  of  the  clause  contained  in  the  first  section 
of  the  act,  namely,  "  the  faith  and  credit  of  the  State  are 
hereby  pledged  for  the  support  of  the  said  bank/^  This 
court,  in  the  case  just  cited,  considered  the  pledge  to  be  for 
the  benefit  of  the  noteholders  and  other  creditors  of  the 
bank,  and  to  imply  an  engagement  that  the  notes  should  be 
redeemed  and  al]  contracts  "punctually  fulfilled.^*  It  is 
obviouB,  however,  that  inasmuch-  as  the  Central  Turnpike 
Company  and  its  stockholders,  parties  defendant  to  that 
suit,  were  not  creditors  of  the  bank  within  the  meaning  of 
the  act  of  incorporation,  the  opinion  was  merely  incidental, 
and  not  an  adjudication  of  the  point.  It  might  be  plausi- 
bly urged  that,  inasmuch  as  the  words  in  question  were  a 
part  of  the  entire  clause,  they  equally  related  to  the  defi- 
ciency in  the  funds  "  hereinafter  pledged.'^  But  take  it 
that  they  inured  to  the  benefit  of  subsequent  creditors,  what 
do  they  mean  ?  Does  a  general  pledge,  of  such  vague  and 
indefinite  language,  imply  so  stringent  a  contract  as  sug- 
gested ?  It  seems  to  me  that  such  a  construction  strains  the 
words  beyond  any  legitimate  meaning  which  can  be  fixed 
to  them.  A  simihir  pledge  upon  the  part  of  the  stockhold- 
ers of  a  stock  bank  would  simply  imply  an  engagement  on 
their  part  to  do  all  that  could  be  reasonably  required  of 
them  in  conducting  the  business  of  the  bank,  not  a  pledge 
personally  binding  upon  them,  in  a  monetary  crisis  or  a 
contingency  by  which  loss  was  incurred  without  any  blame 
attaching  to  them,  to  redeem  the  notes,  and  punctually  ful- 
fill all  the  contracts  of  the  bank.  And  there  is  no  rule  by 
which  a  different  interpretation,  in  such  cases,  can  be  put 
upon  the  same  words  when  used  by  individuals,  and  when 
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used  by  a  state.  The  Supreme  Court  of  the  United  States 
have  always  held  that  the  United  States  are  entitled  to  the 
same  rules  of  interpretation  and  the  same  measure  of  jus- 
tice as  individuals  in  like  cases.  Floyd^s  Acceptances,  7 
Wall.,  666.  The  words  simply  imply  a  pledge  of  good 
&ith  in  the  conduct  of  the  business  of  the  bank  so  far  as 
the  State  was  concerned,  and  in  the  legislation  which  might 
subsequently  be  enacted  in  relation  to  the  bank. 

Besides,  the  very  fact  that  the  capital  stock  is  fixed  by 
the  charter  necessarily  implies,  in  the  absence  of  any  posi- 
tive provision  to  the  contrary,  that  the  State  as  a  stock- 
holder, or  as  ike  stockholder,  intends  to  restrict  its  liability 
to  that  amount.  And  if,  as  was  done  in  the  case  of  the 
Bank  of  Tennessee,  the  amount  of  capital  stock  is  openly 
redaced  by  public  legislation,  the  liability,  as  to  all  persons 
subsequently  dealing  with  it,  would  be  reduced  to  the  like 
extent.  Persons  who  deal  with  a  chartered  institution 
iDQst^  at  their  peril,  take  notice  of  the  provisions  of  its 
charter.  And  it  need  scarcely  be  added  that  a  state,  by 
becoming  a  stockholder  of  a  bank,  while  it  sinks  its  sover- 
dgnty  jwo  hac  vice,  is  entitled  to  all  the  privileges  of  such 
a  stockholder  in  the  way  of  limitation  of  liability.  Briscoe 
V.  Bank  of  Kentucky,  11  Pet.,  257;  United  States  v.  PUm- 
ten  Bank  of  Gew^gia,  9  Wheat.,  904;  Bank  of  Kentucky  v. 
WiMttr,  2  Pet.,  124. 

The  next  ground  of  positive  relief  against  the  State  is  to 
diarge  the  State  with  eight  per  cent  bonds  issued  under  the 
act  of  the  6th  of  May,  1861,  and  bought  by  the  bank,  or 
with  the  amount  of  mouey  taken  from  the  bank  to  pay  for 
them. 

These  bonds  were  authorized  by  the  Legislature  after  the 
State  had  undertaken  to  secede  from  the  Union,  the  act 
itself,  which  authorized  them,  specifying  that  they  were  to 
be  issued  to  arm  and  equip  troops  for  defense.  The  court 
Judicially  knows  that  the  bonds  were  issued,  and  the  money 
nised  upon  them  for  th&  express  purpose  of  aiding  in  the 
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rebellion  then  flagrant  between  the  United  States  and  the 
Confederate  States.  If  we  were  allowed  to  decide  upon  the 
obligation  of  these  bonds  by  the  circumstances  which  at- 
tended their  issuance,  no  one  of  us  might  be  justified  in 
ousting  the  first  stone  at  them.  But  might  makes  right,  as 
well  as-  law,  in  this  best  of  all  possible  republics;  and  the 
question  is  no  longer  an  open  one,  and  such  obligatioDS 
have  been  pronounced  null  and  void  by  the  highest  judicial 
arbiter  upon  the  question — the  Supreme  Court  of  the  United 
States  (Hanauei*  v.  Doane,  12  Wall.,  342);  and  also  by  the 
highest  political  arbiter,  in  the  4th  section  of  the  14th 
amendment  to  the  Constitution  of  the  United  States.  It 
would  be  a  useless  consumption  of  time  to  dwell  upon  the 
subject  further. 

Let  us  now  see  what  are  the  rights,  if  any,  of  the  com- 
plainants in  the  cross-bills,  as  against  the  assets  of  the  Bank 
of  Tennessee  in  the  hands  of  S.  Watson,  trustee. 

These  complainants  are  depositors,  or  holders  of  the 
**  new  issue.'*  The  greater  part,  if  not  all,  of  the  depose 
itors  are  claimants  upon  deposits  made  after  the  6th  of 
May,  1861.  Such  depositors  fall  in  the  same  category  with 
the  holders  of  the  "  new  issue,''  and  the  claims  of  both  may 
be,  to  a  certain  extent,  treated  together,  considered  as  claims 
created  after  the  6th  of  May,  1861. 

My  first  position  in  regard  to  these  claims  is,  that  they 
were  void  in  their  inception,  if  the  lawful  government  chose 
so  to  treat  them,  and  that  the  political  departments  of  both 
the  state  and  general  government  have  chosen  so  to  treat 
them,  and  the  courts  cannot  go  behind  their  action. 

The  people  of  the  State  of  Tennessee  undertook  to  sepa- 
rate from  the  United  States  and  join  the  Confederate  Stat^. 
This  was  accomplished,  as  far  as  it  could  be  dene,  by  the 
act  of  separation  and  the  legislation  of  the  6th  of  May, 
1861,  and  the  effect  of  what  was  done  was  to  bring  the 
iState,  as  then  controlled,  and  especially  its  legislative  and 
executive  branches,  and  the  bank  X>f  Tennessee  as  their  fia- 
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cal  agent,  into  rebellion  and  war  with  the  United  States. 
It  has  been  repeatedly  decided  by  the  courts  of  the  United 
States,  that  war  is  a  state  of  tacts,  and  needs  no  proclama- 
tion of  the  President  or  act  of  Congress  to  establish  it ;  but 
that  if  anything  was  needed,  it  was  supplied  by  the  Presi- 
dent's proclamation  of  the  15th  of  April,  1861,  declaring 
the  existence  of  an  insurrection.  The  Prize  Qises,  2  Black.^ 
635 ;  Lawrence's  Wheat,  535. 

"As  a  civil  war,''  says  the  Supreme  Court  of  the  United  . 
States  in  the  Prize  Cases,  "is  never  publicly  proclaimed,  eo 
nomine,  against  insurgents,  its  actual  exigence  is  a  fact  in 
our  domestic  history,  which  the  court  is  bound  to  notice 
and  to  know." 

"All  persons  residing  within  this  [insurrectionary]  terri- 
tory, whose  property  may  be  used  to  increase  the  revenues 
of  the  hostile  power,  are  in  this  contest  liable  to  be  treated 
as  enemies,  though  not  foreigners.  They  have  cast  off  their 
allegiance  and  made  war  on  their  government,  and  are  none 
the  less  enemies  because  they  are  traitors." 

In  the  case  of  Luther  v.  Borden,  7  How.,  1,  the  Supreme 
Court  of  the  United  States  held  that  the  same  principles 
and  rights  applied  to  a  rebellion  within  a  state,  where  a 
new  (or  illegal)  government  undertakes  to  overthrow  an 
old  (or  legal)  government.  The  Legislature  of  the  old 
government  had  in  that  case  established  martial  law,  and 
Chief  Justice  Taney,  in  delivering  the  opinion  of  the  court, 
observed,  among  other  things,  that  "if  the  Government  of 
Rhode  Island  deemed  the  armed  opposition  so  formidable 
and  so  ramified  throughout  the  State  as  to  require  the  use 
of  its  military  force  and  the  declaration  of  martial  law>  we 
see  no  ground  upon  which  we  can  question  its  authority. 
It  was  a  state  of  war,  and  the  established  government  re- 
tried to  the  rights  and  usages  of  war  to  maintain  itself 
aod  overcome  the  unlawful  opposition.' 

This  language  is  quoted  by  Nelson,  J.,  in  his  opinion  in 
the  Prize  Cases,  wi,th  approbation. 
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Now,  what  was  the  effect  of  the  status  brought  about  hj 
the  acts  of  the  rebellious  government  in  this  State  on  the 
6th  of  May,  1861,  and  afterwards,  until  the  lawful  author- 
ity was  restored,  upon  the  acts  of  the  rebellious  government 
with  its  citizens,  and  upon  the  acts  of  the  citizens  as  be- 
tween themselves?  It  is  upon  the  answer  to  this  question 
that  the  correctness  of  our  first  position  must,  in  a  great 
measure,  depend. 

Here  is  what  Chief  Justice  Taney  says  on  the  subject  in 
LiUher  v.  Borden,  7  How.,  1,  39,  and  he  is  borne  out  by  all 
the  elementary  text  writers  : 

"The  laws  passed  by  its  Legislature  during  that  time 
[during  the  time  a  state  is  in  rebellion]  were  nullities;  its 
taxes  wrongfully  collected ;  its  salaries  and  compensation  to 
its  officers  illegally  paid ;  its  public  accounts  improperly 
settled,  and  the  judgments  and  sentences  of  all  its  courts  in 
civil  and  criminal  cases  null  and  void,  and  the  officers  who 
carried  the  decisions  into  operation  answerable  as  trespass- 
ers, if  not  in  some  cases  as  criminals." 

"It  rests,"  he  says,  "with  the  political  power  of  a  State 
to  pronounce  upon  the  legality  or  illegality  of  the  govern- 
ment acting  for  the  time  being." 

"Moreover,"  he  adds,  "the  Constitution  of  the  United 
States,  as  far  as  it  has  provided  for  an  emergency  of  the 
kind,  and  authorized  the  general  government  to  interfere  in 
the  domestic  concerns  of  a  state,  has  treated  the  subject  as 
political  in  its  nature,  and  placed  the  power  in  the  hands  of 
that  department."     7  How.,  42. 

The  Dorr  rebellion  of  Rhode  Island,  which  was  the  par- 
ticular rebellion  under  consideration,  was  not  a  rebellion  of 
a  part  of  the  State  against  the  whole.  It  was  a  rebellion  of 
the  whole  State  by  holding  conventions  elected  by,  it  was 
claimed,  a  majority  of  the  people,  and  by  a  Legislature 
chosen  in  like  manner,  and  its  successful  and  continued  or- 
ganization wouldy  as  C.  J.  Taney  said,  have  made  the  acts 
of  the  old  government  illegal  and  void.     It  is  the  political 
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department  of  the  government  that  survives  the  rebellion, 
without  reference  to  the  abstract  question  of  right  or  wrong, 
which  is  clothed  with  the  power  "  to  pronounce  upon  the 
legality  or  illegality  of  the  government  acting  for  the  time 
being."  And  this,  whether  the  rebellion  be  of  a  whole 
State,  as  in  the  case  just  mentioned,  or  of  a  part  of  a  State, 
as  in  the  case  of  the  Franklin  Government  presently  to  be 
noticed,  and  whether  the  rebellion  continue  tor  only  two  or 
three  years  as  in  both  these  instances,  only  for  a  few  months 
as  in  the  case  of  our  own  rebel  State  Government,  or  for 
twenty  years  as  in  England  during  the  great  revolution 
which  ended  with  the  Protectorate  of  Cromwell. 

To  the  same  effect  as  Tjuther.  v.  Borden,  is  one  of  oui*  own 
early  cases,  Ingram  v.  Cocke,  1  Tenn.,  19,  in  relation  to  the 
acts  of  the  Franklin  Government.  The  court  say  in  that 
ease:  "When  governments  de  facto  cease  to  exist,  the 
former  or  legitimate  government,  by  their  legislative  a«'t8, 
usually  fiirnish  the  grounds  upon  which  municipal  courts 
proceed  in  giving  an  opinion.'^  In  other  words,  to  use  the 
language  of  the  Supreme  Court  of  the  United  States,  White 
V.  Harty  13  Wall.,  651,  "the  result  (to  the  rebel  citizen)  de- 
pends upon  the  rule  as  defined  in  the  law  of  the  sovereign 
against  whom  he  has  offended.^'  The  action  of  the  political 
department  under  which  the  judges  hold  their  offices,  upon 
anything  done  pending  the  rebellion,  is  conclusive  upon  the 
coarts.  See  also  Rose  v.  Himely,  4  Cr.,  273 ;  3  Wheat,  324, 
364;  13  Pet.,  420;    White  v.  Hart,  13  Wall..  649. 

By  turning  to  Mr.  Meigs'  Digest,  sec.  988,  it  will  be  seen 
that  ihe  Franklin  Government  adopted  a  Constitution  on 
the  14th  of  December,  1784,  and  ceased  to  exist  about  Sep- 
tember, 1787.  It  will  be  seen  also  that  the  Legislature  of 
Tennessee  passed  several  acts,  from  time  to  time,  validating 
proceedings  under  the  Franklin  Government,  buch  a»  the 
granting  of  letters  of  administration,  probate  of  instruments, 
and  even  marriages.  Some  of  these  atts  are  cited  by 
Jndge  Haywood,  in    delivering  the   opinion  in    Tovmsend 
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V.  Townsend,  Peck  1,  as  restropective  laws  which  were 
valid. 

The  right  of  confiscation  by  the  successful  belligerent 
may  be  referred  to  in  this  connection.  "The  question  of 
what  shall  be  done  with  enemy's  property,  says  Ch.  Kent, 
is  one  rather  of  policy  than  of  law,  and  is  one  properly  ad- 
dressed to  the  consideration  of  the  Legislature,  and  not  to 
the  courts."     1  Kent's  Com.,  60. 

"Respecting  the  power  of  government  (to  confiscate  en- 
emy's property),  said  Marshall,  C.  J.,  no  doubt  is  enter- 
tained. That  war  gives  the  full  right  to  take  persons,  and 
confiscate  the  property  of  the  enemy  wherever  found,  is  con- 
ceded. The  mitigations  of  this  rigid  rule,  which  the  humane 
and  wise  policy  of  modern  times  has  introduced  into  practice, 
will  more  or  less  affect  the  exercise  of  this  right,  but  cannot 
impair  the  right  itself.  That  r<^mains  undiminished,  and 
when  the  sovereign  authority  shall  choose  to  bring  it  into 
operation,  the  judicial  department  must  give  effect  to  its 
will."     Brmvn  v.  United  States,  8  Cr.,  110,  143. 

This  doctrine  was  applied  in  all  its  rigor,  without  refer- 
ence to  their  personal  loyalty  or  disloyalty,  to  the  citizens 
of  the  Confederate  States  as  enemies  in  Miller  v.  Untied 
States,  11  Wall.,  268. 

I  do  not  understand  that  there  is  any  conflict  of  authority 
on  these  two  points;  that  it  belongs  to  the  political  depart- 
ment of  the  successful  government  to  say  what  laws,  and 
what  acts  of  the  rebellious  government,  or  of  its  citizens, 
shall  be  valid  or  invalid,  and  to  determine  whether  any  and 
what  property  of  the  rebels  shall  be  confiscated  or  destroyed, 
and  that,  in  the  language  of  C.  J.  Marshall,  "the  judicial 
department  must  give  effect  to  its  will." 

With  these  principles  distinctly  before  us,  let  us  see  now 
what  has  been  done  in  the  premises  by  the  political  depart- 
ments of  the  State  and  United  States  Governments. 

The  fifth  section  of  the  schedule  to  the  Constitutional 
amendments  passed  in  February,  1865,  while  the  war  was 
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still  flagrant,  by  a  convention  and  under  a  state  government 
recognized  by  the  Government  of  the  United  States,  pro- 
vides:  ^'All  laws,  ordinances  and  resolutions,  as  well  as  all 
acts  done  in  pursuance  thereof,  under  the  authority  of  the 
usurped  State  Government,  after  the  declared  independence 
of  the  State  of  Tennessee,  on  or  after  the  6th  of  May,  1861, 
are  unconstitutional,  null  and  void  from  the  beginning,^' 
with  a  proviso  in  favor  of  judici^^l  decisions  made  pursuant 
to  the  laws  enacted  previous  to  that  date,  and  betw.een  par- 
ties in  court  and  litigating  their  rights. 

Section  sixth  is:  "All  laws,  ordinances  and  resolutions 
of  the  usurped  State  Government,  passed  on  or  after  the  6th 
day  of  May,  1861,  providing  for  the  issuance  of  state  bonds, 
also  all  notes  of  the  Bank  of  Tennessee  or  any  of  its 
branches,  issued  on  or  after  the  6th  of  May,  1861,  and  all 
debts  contracted  in  the  name  of  the  State  by  said  authority, 
are  unconstitutional,  null  and  void ;  and  no  Legislature 
shall  hereafter  have  power  to  pass  any  act  authorizing  the 
payment  of  said  bonds  or  debts,  or  providing  for  the  re- 
demption of  said  notes." 

The  act  of  the  Legislature  of  the  16th  of  February,  1866, 
eh.  28,  provides  for  the  winding  up  of  the  Bank  of  Tennes- 
see, and  directs  an  assignment  to  be  made  to  secure,  first, 
the  school  fund,  and  second,  the  remaining  creditors  of  said 
bank,  "excluding  all  claims  and  demands  of  all  kinds  after 
the  6th  of  May,  1861,  as  absolutely  null  and  void." 

By  the  joint  resolution  of  Congress  of  the  24th  of  July, 
1866,  restoring  Tennessee  to  its  rights  in  the  Union,  the 
adoption  of  the  Constitutional  amendments  whereby  "all 
ordinances  and  laws  of  secession  and  debts  contracted  under 
the  same,  are  declared  void,"  is  referred  to,  and  made  the 
ground  in  part  of  the  restoration  of  the  State  to  its  rights. 

And  bv  the  fourth  section  of  the  14th  amendment  to  the 
Constitution  of  the  United  States,  it  is  declared  that  "  all 
debts,  obligations  and  claims  incurred  in  aid  of  insurrection 
and  rebellion  against  the  United  States,  shall  be  held  illegal 
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and  void/'  and  the  United  States  and  any  state  are  forbid 
to  assume  or  pay  the  same. 

The  sixth  section  of  the  schedule  to  the  Constitutional 
amendments  of  1865,  expressly  designates  the  new  issue  of 
the  Bank  of  Tennessee  as  illegal  and  void,  and  also  the 
claims  of  the  depositors  of  the  bank  by  deposits  made  after 
the  6th  of  may,  1861,  if  such  claims  are,  as  contended  for  on 
the  other  side,  debts  of  the  State.  And  the  act  of  the  Leg- 
islature of  the  16th  of  February,  1866,  expressly  puts  the 
seal  of  condemnation  on  the  claims  of  these  depositors. 
This  was  an  act  of  the  political  department  of  the  govern- 
ment shortly  after  the  State  had  again  come  under  the  con- 
trol of  a  loyal  government,  and  before  the  proclamation  of 
the  President  of  the  United  States,  which  declared  the  in- 
surrection in  Tennessee  at  an  end.  And  whether  we  con- 
strue the  act  as  the  exercise  of  the  war  power  of  confiscation, 
or  as  a  legitimate  designation  of  the  invalidity  of  certain 
acts  for  the  guidance  of  the  courts,  is  immaterial.  In  either 
event  it  was  within  the  competency  of  the  political  depart- 
ment of  the  government,  and  conclusive  on  the  courts. 

The  effect  of  the  constitutional  amendments  of  1865  was 
to  designate  as  void  all  laws,  etc.,  passed  after  the  6th  of 
May,  1861,  but  impliedly  to  leave  all  previous  laws  in  full 
force  and  effect,  and  to  validate  everything  done  under  thera. 
So  the  designation  of  certain  particulars  as  void  by  the  sixth 
section  in  like  manner  left  the  courts  to  infer  that  they 
might  treat  as  valid  every  thing  not  thus  specially  desig- 
nated. And,  inasmuch  as  every  act  of  the  rebellious  gov- 
ernment; or  its  subjects,  was,  as  we  have  seen,  illegal  and 
void  at  the  option  of  the  legitimate  government,  the  sched- 
ules to  the  Constitution  of  1865  were  more  merciful  than 
could  have  been  reasonably  expected  from  a  victorious  gov- 
ernment. Whether  the  selection  of  the  acts  to  be  treated  as 
void  was  wise  or  just  or  proper,  was  for  the  political  depart- 
ment to  determine.  This  action  of  the  political  department 
of  the  successful  State  Government  was,  in  effect,  sanctioned 
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by  the  political  department  of  the  Unjted  States  Govern- 
iiient,  both  by  recognizing  the  State  Government  and  after- 
wards by  the  resolution  of  Congress  of  the  24th  of  July, 
1866. 

The  schedules  to  the  Constitution  of  1865,  and  the  act  of 
the  Legislature  of  the  16th  of  February,  1866,  are  not,  in 
this  view,  attempt  to  impair  the  obligation  of  contracts, 
which  is  the  argument  on  the  other  side,  and  which  we  con- 
cede cannot  be  done,  but  are  legitimate  acts  of  the.  political 
departments  of  the  State  and  United  States  Governments, 
strictly  within  their  competency,  designating  among  the  va- 
rious proceedings  which  took  place  during  the  rebellion, 
and  all  of  which  were  illegal  and  invalid,  so  far  as  the  legit- 
imate government  was  concerned,  such  of  them  as  should  be 
treated  as  void,  and  impliedly  validating  all  others,  thus 
giving  the  courts,  in  the  language  of  our  Supreme  Court  in 
Ingram  v.  CbcAe,  1  Tenn.,  19,  '*the  ground  upon  which 
they  should  proceed." 

We  agree  that  the  annulling  of  a  valid  contract  by  a  sub- 
sequent legislative  act  or  constitutional  amendment  would 
be  void,  because  in  conflict  with  that  provision  of  the  Con- 
stitution of  the  United  States  which  prohibits  the  impairing 
of  the  obligation  of  a  contract.  But  that  provision  of  the 
Constitution  can  certainly  have  no  application  to  contracts 
entered  into  under  a  usurped  government,  by  and  between 
persons  in  insurrection  and  rebellion ;  and,  a  fortiori,  to 
contracts  between  the  usurped  and  rebellious  government 
itself,  through  its  fiscal  agent,  and  its  rebel  subjects.  All 
such  so-called  contracts  are  at  the  mercy  of  the  legitimate 
government,  when  restored.  It  is  for  the  political  depart- 
ment of  the  government  to  say  how  they  shall  be  treated  by 
the  courts.  The  rights  of  the  rebel  states  and  their  citizens 
under  the  Constitution  were,  as  said  by  the  Supreme  Court 
of  tht  United  States  in  White  v.  HaH,  13  Wall,  651,  ''sus- 
pended," and  the  extent  of  the  punishment,  either  of  person 
or  property,  depended  upon  the  rule  as  defined  in  the  law 
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of  the  offended  sovereign.  Those  states^  as  said  by  the  same 
court  on  the  same  page,  were  at  no  time  out  of  the  pale  of 
the  Union.  Their  citizens  had  not  the  rights,  therefore,  of 
a  foreign  enemy  who  has  been  subjugated,  but  only  such 
rights  as  the  offended  sovereign  might  see  proper  to  extend 
to  them. 

This  point  is  more  fully  brought  out  in  the  opinion  of 
the  court  in  the  case  of  Texas  v.  White^  7  Wall.,  727,  as 
delivered  by  Chief  Justice  Chase.  *^  It  is,"  he  says,  "  by 
no  means  a  logical  conclusion  from  the  premises  which  we 
have  ebdeavored  to  establish,  (namely,  that  Texas  continued 
to  be  a  state  of  the  Union,  notwithstanding  its  acts  of  seces- 
sion and  rebellion,)  that  the  governmental  relations  of 
Texas  to  the  Union  remained  unaltered.  Obligations  often 
remain  unimpaired,  while  relations  are  greatly  changed. 
The  obligations  of  allegiance  to  the  State,  and  of  obedience 
to  her  laws,  subject  to  the  Constitution  of  the  United  States, 
are  binding  on  all  the  citizens,  whether  faithful  or  unfaith- 
ful to  them ;  but  the  relations  which  subsist  while  these  ob- 
ligations are  performed,  are  essentially  different  from  those 
which  arise  when  they  are  disregarded  and  set  at  nought. 
And  the  same  must  necessarily  be  true  of  the  obligations 
and  relations  of  states  and  citizens  to  the  Union.  No  one 
has  been  bold  enough  to  contend  that,  while  Texas  was  con- 
trolled by  a  government  hostile  to  the  United  States,  and 
in  affiliation  with  a  hostile  confederation,  waging  war  upon 
the  United  States,  senators  thereof,  elected  by  her  Legisla- 
ture, or  representatives  elected  by  her  citizens,  were  en- 
titled to  seats  in  Congress;  or  that  any  suit  instituted  in 
her  name  could  be  entertained  in  this  court.  All  admit 
that,  during  this  condition  of  civil  xcai\  the  rights  of  the  Staie^ 
as  a  member,  and  of  her  people,  as  citizens  of  the  Union,  were 
suspended.  The  government  and  the  citizens  of  the  State 
refusing  to  recognize  their  constitutional  obligations,  assumed 
the  character  o/ enemies,  and  incurred  the  consequences  of 
rebellion." 
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In  the  opinion  of  the  Chief  Justice,  it  is  too  clear  for 
argument,  that,  while  the  State  was  in  rebellion,  and  its 
citizens  refasing  to  recognize  their  constitutional  obliga- 
tions, both  the  State  and  its  citizens  lost  their  rights  under 
the  Constitution  of  the  United  States.  They  could  not 
claim  the  latter,  while  they  themselves  were  openly  repu- 
diating the  former.  They  became  "enemies"  to  all  intents 
and  purposes,  besides  incurring  the  consequences  of  re- 
bellion, and  might  be  so  treated  accordingly,  at  the  option 
of  the  government. 

To  the  same  effect  is  the  language  of  the  court  in  the 
Prize  cases  (2  Black),  quoted  ante,  p.  31.  All  persons  re- 
siding in  the  insurrectionary  territory  are  liable  to  be  treated 
as  enemies,  though  not  foreigners.  They  have  cast  off 
their  allegiance  and  made  war  on  their  government,  and  are 
none  the  less  enemies  because  they  are  traitors.*' 

How  an  enemy  can  claim  the  benefits  of  the  Constitution 
he  is  combatting,  it  is  difficult  to  imagine,  if  the  govern- 
ment he  is  resisting  chooses  to  deprive  him  of  them.  As 
an  enemy,  he  can  claim  only  such  rights  as  the  political  de- 
partment may  see  proper  to  concede  to  him,  or,  more  accu- 
fately,  such  rights  as  the  political  department  may  see 
proper  not  to  take  away. 

The  learned  Chancellor,  in  his  opinion  in  the  court  below, 
seemed  to  think  that  there  was  a  distinction  between  con- 
tracts entered  into  under  ordinances  and  laws  of  secession, 
or  directly  with  the  rebel  authorities  or  agents,  and  con- 
tracts between  private  citizens,  and  that  the  ban  of  invalidity 
could  only  be  predicated  of  the  former.  But  I  do  not  under- 
stand that  any  such  line  of  distinction  exists.  By  the  re- 
bellion, those  who  became  parties  to  it,  either  voluntarily 
or  through  coercion  of  circumstances,  are  placed  at  once 
out  of  the  pale  of  the  law,  and  everything  they  may  do, 
either  with  their  rebel  government  or  between  themselves, 
is  tainted  with  illegality  and  void,  if  the  legitimate  govern- 
nient  chooses  so  to  treat  it  through  the  action  of  its  political 
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flepartment.  Of  cours^e,  modern  usages  do  not  ordinarily 
rosnlt  in  such  indiscriminate  condemnation  of  all  act-s^  public 
and  private.  But,  to  use  the  language  of  C.  J.  Marshall, 
already  quoted:  "The  mitigations  of  this  rigid  rule,  which 
the  humane  and  wise  policy  of  modern  times  hns  introduced 
into  practice,  will  more  or  less  aifect  the  exercise  x»f  this 
right,  but  cannot  impair  the  right  itself."  And  certainly, 
no  just  complaint  can  be  made  upon  the  score  of  the  un- 
merciful exercise  of  the  right  in  this  State.  The  condem- 
nation was  limited  to  a  class  of  claims,  which,  to  say  the 
If'ast,  were  open  to  grave  suspicion,  if  not  clearly  guilty  of 
direct  aid  of  rebellion. 

Moreover,  even  if  the  obligation  suggested  were  well 
founded,  it  could  have  no  application  to  the  "new  issue"  of 
tlie  Bank  of  Tennessee.  That  issue  mav  be  literally  said 
to  have  been  put  into  circulation  "under  the  ordinances 
and  laws"  of  the  rebellious  State  Government.  Except  for 
the  fact  that  four  millions  of  state  bonds  were  authorized 
by  that  government  to  be  issued  for  war  purposes,  and  that 
a  military  board  was  organized  to  arm  and  equip  troops, 
and  purchase  military  stores  in  aid  of  the  rebellion,  and  the 
bank,  as  the  property  and  fiscal  agent  of  the  State,  was  re- 
quired to  lend  its  assistance,  and  did  so  lend  it  with  full 
knowledge  on  the  part  of  its  oflBcers  of  the  unlawful  pur- 
pose, not  a  dollar  of  the  "new  issue"  and  less  of  the  "old 
issue"  would  have  been  used.  If,  in  order  to  stamp  this 
"new  issue"  with  illegality,  it  should  be  deemed  necessary 
that  it  should  owe  its  issuance  to  a  law  or  ordinance  of  se- 
cession, and  to  the  direct  act  of  the  rebel  authorities,  these 
are  not  wanting.  Any  person  who  dealt  directly  with  the 
bank  during  that  period,  dealt  with  the  r(^pel  State  Govern- 
ment, just  as  much  so,  under  the  proof, , as  if  it  had  dealt 
directly  with  the  military  board,  or  the  Governor,  or  the 
Treasurer  of  the  State.  The  legislation  shortly  before  May, 
1861,  in  view  of  secession,  and  the  legislation  of  and  after 
the  6th  of  May,  1861,  changed  the  character  of  the  institu- 
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tioD  from  that  of  a  bank  for  ordinary  banking  purposes  to 
thai  of  the  fiscal  agent  of  a  formidable  rebellion.  That 
legislation  is  exhibited  in  the  following  acts  and  resolutions 
of  the  General  Assembly  : 

By  the  act  of  the  31st  of  January,  1861,  ch.  5,  the  Bank 
of  Tennessee  is  directedy  and  the  other  banks  respectfully 
req^aested,  to  extend  their  line  of  discount  so  as  to  accom- 
modate the  people. 

By  the  act  of  May  6th,  1861,  ch.  3,  entitled  "an  act  to 
raise  and  equip  a  provisional  force,  and  for  other  purposes/' 
the  military  board  was  organized,  and  the  issuance  of  five 
millions  of  the  eight  per  cent,  war  bonds  authorized.  Seo. 
11  provides:  "That  banks  and  branches  purchasing  said 
bonds  from  the  Governor  shall  have  the  privilege  of  class- 
ing the  bonds  so  purchased,  in  the  classification  of  their 
assets,  as  specie  funds. '^ 

By  the  joint  resolution  of  May,  1861,  number  25,  it  was^ 
among  other  things,  ''Resolved  further,  That  the  supervisors 
of  banks,  by  and  under  the  concurrence,  in  writing,  of  the 
military  and  financial  board,  may  temporarily  suspend  the 
operation  of  any  provision  of  the  bank  code,  when,  in  their 
judgment,  the  public  good  demands  it.  The  suspension  to 
date  from  the  tinje  they  file  with  the  Secretary  of  State 
their  written  resolution  to  that  effect." 

By  the  act  of  the  27th  of  June,  1861,  ch.  14,  to  authorize 
the  issuance  of  treasury  notes,  etc.,  it  is  provided  by  sec.  3: 
"That  said  treasury  notes  *  *  *  may  be  received  on 
deposit,  or  in  payment  of  debts,  by  all  the  banks  of  Ten- 
nessee, and  paid  out  at  the  counter,  the  same  as  gold  or 
hank  paper." 

The  act  of  the  1st  of  July,  1861,  ch.  25,  was  an  act  to 
aathorize  the  Bank  of  Tennessee  to  receive  and  pay  out  the 
treasury  notes  of  the  Confederate  States,  and  for  other  pur- 
poses. By  sec.  4,  it  is  enacted:  "That  the  policy  of  the 
Bank  of  Tennessee,  in  retiring  and  diminishing  their  circu- 
lation, is  detrimental  to  the  public  interests;  and  that  they 


170  NASHVILLE: 


State,  and  Watson,  Trustee  v.  Bank  of  Tennessee. 


be  required  to  reverse  their  policy  and  increase  their  circu- 
lation^ 80  as  to  answer  the  public  want :  provided,  howevery 
that  such  increased  circulation  shall  not  exceed  two  dollars 
for  one  of  paid  capital  stock/^ 

The  act  of  the  20th  of  November,  1861,  ch.  55,  was  an 
act  to  establish  an  ordnance  bureau,  and  for  other  purposes, 
and  provides  by  sec.  10:  "That  in  order  to  carry  the  fore- 
going objects  into  effect,  the  Bank  of  Tennessee  is  hereby 
directed  to  pay,  from  time  to  time,  upon  the  written  order 
of  the  chairman  of  said  bureau,  such  sums  as  may  be  re- 
quired, not  exceeding  $300,000,  and  that  said  bank  may  be 
re-imbursed,  the  Governor  is  hereby  authorized  to  issue  to 
the  president  and  directors  thereof,  coupon  bonds  to  the 
said  amount,  having  thirty  years  to  run,  and  bearing  in- 
terest at  the  rate  of  six  per  cent,  per  annum,  payable  on  the 
ist  of  January  and  1st  of  July,  of  each  year." 

By  the  act  of  the  18th  of  March,  1862,  ch.  26,  entitled 
'*au  act  to  raise,  organize  and  equip  a  provisional  force, 
and  for  other  purposes,"  it  is  provided  by  sec.  18:  "That 
said  act  (of  November  20,  1861,  ch.  55,  to  establish  an 
ordnance  bureau)  be  so  amended  as  to  give  the  bureau,  or 
the  Governor  and  Superintendent,  authority  to  remove  the 
armory  to  such  points,  in  or  out  of  the  State,  as  shall  be 
thought  necessary,  and  that  the  Governor  is  hereby  author- 
ized to  draw  upon  the  Bank  of  Tennessee  to  meet  the 
present  emergencies  of  the  bureau,  not  to  exceed  $20,000." 

It  will  be  seen  that  the  G^-neral  Assembly  were  at  first 
cautious  in  the  language  used  in  these  acts,  becoming 
gradually  more  and  more  outspoken.  Practically,  as  shown 
by  the  evidence,  the  legislation  was  as  effective  at  first  as  in 
the  end,  and  the  bank  was  the  mere  tool  of  the  rebel 
government.  The  two  last  acts  cited  drop  the  mask  en- 
tirely, and  the  Legislature  controls  the  assets  of  the  bank, 
without  going  through  the  form  of  consulting  the  oificersor 
directors. 

It  is  too  weak  a  phrase  to  say  that  the  bank  was  the  right 


DECEMBER  TERM,  1875.  171 


State,  'and  Watson,  Trustee  v.  Bank  of  Tennessee. 


arm  of  the  rebel  State  Government — it  was  the  government 
itself,  and  its  every  act  was  the  act  of  that  government.  As 
well  might  you  attempt  to  shield  from  the  charge  of  illega- 
lity acts  of  the  military  board,  because  those  acts  were  be- 
tween private  citizens,  as  the  acts  of  the  Bank  of  Tennes* 
see.  And  no  one  will  pretend  that  the  acts  of  the  rebel 
government,  and  all  its  branches  and  agents,  were  not  void. 
See  U.  8.  v.  Keehler^^  Wall.,  83;  Hickman  w.  Jones,  ^ 
Wall.,  193. 

My  ai^ument,  let  it  be  distinctly  understood,  does  not 
call  in  question  any  decision  of  this  court  heretofore  made. 
It  concedes  their  correctness  to  the  full  extent  to  which  they 
have  gone.  For,  while  I  contend  that  all  acts  of  the  rebel 
government  and  of  it«  citizens  while  in  rebellion  were  illegal 
and  void,  because  done  without  the  pale  of  the  Constitution 
and  laws  from  which  they  had  withdrawn,  I  concede  that 
all  of  those  acts  were  amnestied  and  validated  by  the  action 
of  the  political  department  of  the  United  States,  and  of  the 
lawful  State  Government,  except  those  specially  excepted, 
and  except  also  such  as  were  in  their  very  nature  treason- 
able, and  therefore  void.  I  may  concede  also,  that  ordinary 
contracts  between  individuals,  not  made  with  the  rebel  au- 
thorities or  their  agents,  and  not  tainted  with  illegality  by 
their  very  nature,  are  ordinarily  considered  as  validated  by 
the  silence  of  the  conquering  government  in  regard  to  them. 
The  courts  would  feel  at  liberty  to  treat  such  contracts  as 
valid  by  the  modern  usages  of  war,  unlet^s  specially  directed 
by  the  political  department  of  their  own  government  to 
treat  them  otherwise.  Thts  is  the  only  case  which  has  come 
before  this  court  where  the  act  brought  in  question  was  the 
direct  act,  as  we  contend,  of  the  rebel  State  Government, 
and  positively  declared  to  be  illegal  and  void  by  the  political 
department  of  the  loyal  State  Government,  and,  as  we  in- 
sist also,  by  the  political  department  of  the  United  States' 
Government.  It  raises,  therefore,  a  question  not  heretofore 
brought  before  the  court  in  reference  to  acts  and  contracts 
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done  and  entered  into  pending  the  civil  war,  and  that  iSy 
whether  the  action  of  the  political  department  of  the  govern- 
ment in  regard  to  any  such  acts  and  contracts  is  not  concln* 
sive  upon  the  courts.  My  argument  is  based  upon  the 
conclusiveness  of  such  action. 

But,  it  may  be  said,  the  schedule  to  the  constitutional 
amendment  is  abrogated  by  art.  11,  sec.  1,  of  the  Constitu- 
tion of  1870.  That  section  is  in  these  words:  "All  laws 
and  ordinances  now  in  force  and  in  use  in  this  state,  not  in- 
consistent with  this  Constitution,  shall  continue  in  force  and 
use  until  they  shall  expire,  or  be  altered  or  repealed  by  the 
Legislature.  But  ordinances  contained  in  any  former  Con- 
stitution, or  schedule  thereto,  are  hereby  abrogated." 

This  section  was,  no  doubt,  intended  to  annul  the  provi- 
sions of  the  schedule  of  1865,  upon  which  I  have  been  com- 
menting, and  thereby,  as  far  as  possible,  to  produce  the 
same  result  as  if  no  such  schedule  had  ever  been  enacted. 
If,  however,  the  acts  condemned  by  the  schedule  were,  in 
the  language  of  C.  J.  Taney,  already  quoted,  "nullities,*' 
the  mere  abrogation  of  the  schedule  without  more,  and 
without  any  legislation  to  carry  out  the  change,  would. 
8(5arcely  have  the  effect  intended.  And,  were  it  otherwise, 
it  may  safely  be  claimed  that  such  abrogation  cannot  divest 
rights  vested  under  the  laws,  while  the  schedule  of  1866 
was  in  force,  such  as  those  acquired  under  the  deed  of  tmet 
of  the  Bank  of  Tennessee.  The  subsequent  abrogation 
might  revive  the  liability  of  the  bank  if  the  bank  were  ever 
liable,  but  it  could  not  deprive  third  parties  of  vested  in- 
terests acquired  during  the  time  when  the  liability  of  the 
bank  was  constitutionally  annulled.  This  would  be  directly 
in  the  teeth  of  White  v.  Hart,  13  Wall.,  646,  and  State  Bank 
v,  Knoop,  16  How.,  369.  For,  it  would  be  to  hold  that  a 
contract,  valid  at  its  inception,  could  be  impaired  by  a  sub- 
sequent constitutional  provision,  which,  we  all  agree,  cannot 
be  done. 

Besides,  the  provision  of  the  new  Constitution  does  not 
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abrogate  the  act  of  the  Legislature  of  the  16th  of  February, 
1866,  Dor  the  resolution  of  Congress  restoring  Tennessee  to 
its  rights.  It  did  not  require  a  constitutional  amendment 
or  ordinance  to  express  the  will  of  the  political  department 
of  the  State  Government  on  the  subject.  An  act  of  the 
Legislature  was  equally  efficacious.  And  this  act,  if  the 
point  be  at  all  material,  was  passed  before  the  2d  of  April, 
1866,  when  the  President  of  the  United  States  officially 
aDDouoced,  by  proclamation,  that  the  insurrection  in  Ten- 
nessee was  at  an  end. 

It  is  obvious,  therefore,  that  the  abrogation  mentioned 
oan  have  no  effect  upon  the  question  we  have  been  discuss- 
ing. 

If  we  are  right  in  our  argument,  the  courts  have  no  op- 
tion except  to  ^  pronounce  the  claims  under  consideration 
illegal  and  void,  leaving  the  parties  to  apply  to  the  Legis- 
lature for  redress. 

The  qaestion  of  the  illegality  of  the  claims  of  these  de- 
positors, growing  out  of  the  facts  which  have  been  intro- 
daoed  in  regard  to  the  '^  new  issue,''  does  not  arise  as  the 
record  now  stands.  The  case  of  the  depositors  comes  up 
OB  demurrer,  and,  of  course,  no  evidence  has  been  taken  pn 
this  point. 

If  we  are  wrong  in  our  argument,  the  question  still  re- 
mains, 80  &r  as  the  ^'  new  issue  "  is  concerned,  whether  it  is 
not  illegal  and  void  because^  as  a  matter  of  fact,  issued 
in  aid  of  the  rebellion,  and  under  the  fourth  section  of 
the  14th  amendment  to  the  Constitution  of  the  United 
States. 

The  proof  is  that  a  military  board  was  established  on  the 
i4th  of  April,  1861,  by  the  rebellious  State  Government  for 
tbe  purpose  of  arming  and  equiping  troops,  and  purchasing 
military  stores  in  the  war  then  flagrant  between  the  United 
States  and  the  rebellions  states;  that  this  board  drew  from 
fte  Bank  of  Tennessee  and  used  for  the  purposes  aforesaid, 
in  the  year  1861,  the  sum  of  $4,625,460.48,  the  president, 
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oashier,  other  oflBcers  and  directors  of  the  Bank  of  Tennes- 
see knowing  Ht  the  time  that  the  military  board  was 
organized  to  aid  the  rebellion,  and  that  the  money  drawn 
from  the  bank  by  the  board  was  to  be  used,  and  was  used, 
for  this  purpose.  It  further  appears  that  the '*  new  issue" 
was  put  into  circulation  by  the  bank  after  the  6th  of  May, 
1861,  and  in  order  to  meet  the  demands  of  its  regular  boai- 
ness  and  of  the  military  board.  The  charter  of  the  Bank 
of  Tennessee  shows  that  the  bank  belonged  exclusively  to 
the  State,  and  was  its  fiscal  agent.  The  court,  moreover, 
knows  judicially  that  the  State  joined  the  other  Confederate 
States  in  rebellion,  and  that  all  its  resources  were  used  by 
the  rebel  State  Government  for  the  purpose  of  aiding  the 
rebellion,  and  that  the  Bank  of  Tennessee  was  especially 
made  an  instrument  to  this  end. 

The  statement  of  the  business  of  the  bank  in  1861,  in 
connection  with  the  demands  made  upon  it  by  the  military 
board,  shows  that  the  new  issue  was  put  into  circulation  to 
meet  the  extra  demand  for  currency  occasioned  by  the  calls 
of  that  board.  The  drafts  of  the  board  and  of  the  rebel 
State  Government  are  far  more  than  enough  to  cover  the 
n^w  issue.  No  amount  of  testimony  could  make  it  plainer 
that  the  bank  was  forced  to  resort  to  the  new  issue  bv  the 
drafl  upon  its  resources  for  war  purposes.  If  so,  it  is  ob- 
vious, that  being  issued  for  an  illegal  purpose,  they  are  void 
in  whatsoever  hands  they  may  come.  Thomas  v.  Richmond, 
12  Wall.,  349;  Ilanajier  v.  Doane,  12  Wall.,  342;  2  South 
Rev.,  p.  73. 

In  Weit/i  V.  City  of  Wilmington^  68  N.C.,  24,  it  was  held  that 
bonds  (or  coupons  cut  therefrom),  given,  after  the  war,  in 
renewal  of  a  bond  issued  by  a  municipal  corporation,  for 
money  borrowed  to  be  used  in  aid  of  the  rebellion,  were 
void  in  the  hands  of  an  innocent  purchaser  for  value  and 
without  notice,  and  this  upon  general  principles.  And  in 
Hanauer  v.  Woodruff  15  Wall.,  439,  it  was  held  that 
bonds  issued  in  aid  of  the  rebellion  were  not  validated  by 
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beiDg  used  as  a  circulating  medium  in  a  portion  of  the 
territory  occupied  by  the  rebels. 

The  argument  against  this  view  is,  that  some  of  the  busi- 
ness of  the  bank  in  1861  being  of  the  usual  character,  it  is 
impossible  to  distinguish  between  the  legal  acts  and  the 
illegal,  and  that  the  doubt  will  inure  to  the  advantage  of 
the  holder.  But,  as  matter  of  fact  by  the  evidence,  the 
'^new  issue '^  must  be  taken  to  have  been  put  in  circulation 
solely  by  the  pressue  on  the  bank  occasioned  by  the  demands 
of  the  military  board  and  rebel  government.  No  doubt, 
some  of  the  old  issue,  which  otherwite  would  have  lain  in 
the  vaults,  was  used  on  account  of  the  same  pressure.  The 
old  issue  thus  used  cannot  be  identified,  the  new  can.  It  is 
not  the  consideration  upon  which  it  was  actually  issued  thai 
conslittUes  its  illegality.  Some  Confederate  money  may 
have  been  i&sued  to  buy  food  for  women  and  children.  It 
is  the  fact  that  the  money  was  issued  at  all  that  makes  it 
illegal;  its  use  being  shown  to  have  arisen  by  reason  of  the 
exigency  of  the  war.  Xo  one  could  contend  that  Con- 
federate money  was  not  void  as  between  the  holder  and  the 
maker,  the  Confederate  Government,  although  it  may  have 
been  issued,  in  some  instances,  upon  an  innocent  considera- 
tion, and  may  have  constituted  a  good  consideration  in  con- 
tracts between  individuals.  So,  we  insist,  that  no  matter 
what  may  have  been  the  actual  consideration  for  the  issuance 
of  any  part  of  it,  the  "  new  issue ''  is  illegal  as  between  the 
holder  and  the  bank,  as  the  fiscal  agent  of  the  rebel  State 
Government.  See  Thorington  v.  Smith,  8  Wall.,  1,  11,  as 
commented  on  in  Naff  w.  Crawford,  1  Heis.,  123. 

And  even  in  the  most  favorable  view  for  the  noteholder, 
it  is  a  case  of  "  partial  illegality.''  But  "  partial  illegality  ^' 
is  as  fatal  as  "  total  illegality."  See  Mr.  Daniel's  article  in 
2  South  Rev.,  p.  85,  where  the  authorities  are  collected. 

If,  under  the  circumstances,  it  were  material  to  show  the 
nature  of  the  particular  transaction  in  which  the  notes  were 
pQt  into  circulation,  there  is  enough  in  the  record  to  make 
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out  a  prima  facie  case  of  illegality,  and  to  throw  the  burden 
upon  the  holder. 

It  is  difficult,  moreover,  to  see  how  the  "new  issue" can 
escape  the  sweeping  provision  of  the  4th  sec.  of  the  14lh 
amendment.  That  provision  is :  "  But  neither  the  United 
States  nor  any  State  shall  assume  or  pay  any  debt  or  obli- 
gation incurred  in  aid  of  insurrection  or  rebellion  against 
the  United  States,  .  .  .  but  all  such  debts,  obligations, 
and  claims  shall  be  held  illegal  and  void.^'  And  whether 
this  prohibition  is  to  be  considered  as  restricted  to  "debts, 
obligations  and  claims ^^  of  states,  or  is  extended  to  such 
debtti,  etc.,  between  individuals,  is  immaterial.  For  if  this 
be  a  valid  debt  of  the  Bank  of  Tennessee,  it  is  clear  that  it 
is  a  debt  of  the  State  of  Tennessee,  both  because  the  State 
is  sole  owner  of  the  bank,  and  because,  if  the  notes  are  a 
valid  issue  of  the  bank,  the  State  is  bound  to  receive  them 
in  payment  of  taxes  under  Fiirman  v.  Nichols  8  Wall.,  44. 
That  the  notes  were  issued  partially  in  aid  of  rebellion,  is 
oonceded  by  the  agreed  case.  In  the  case  supposed,  there- 
fore, the  State  would  be  compelled  to  pay  claims  "incurred 
in  aid  of  rebellion,"  contrary  to  the  express  prohibition  of 
the  constitutional  amendment. 

If  the  claims  of  the  defendant  should  be  held  to  be  valid 
against  the  Bank  of  Tennessee,  it  would  still  remain  to  be 
considered  whether  they  have  any,  and  what  right  against 
the  trust  assets.  The  discussion  of  these  questions  I  pro- 
pose to  leave  principally  to  the  learned  counsel  for  the 
bank.  But  a  brief  summary  of  the  line  of  argument  which 
has  occurred  to  me,  may  not  inappropriately  close  my 
labors. 

Atchison  and  Duncan  having  filed  no  cross-bill,  must^  if 
their  claims  be  pronounced  valid,  be  left  to  such  course  as 
they  may  hereafter  be  advised  to  take.  Perhaps,  however, 
as  an  incident  to  to  the  validity  of  their  notes,  the  question 
may  be  considered  whether,  notwithstanding  the  deed  of  as- 
signment to  Watson,  the  notes  are  a  valid  tender  in  pay- 
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ment  of  debts  due  to  the  bank  and  included  in  the  assign- 
ment. 

The  learned  counsel  of  these  defendants  insisted  in  his 
argument,  and  the  Chancellor  so  held,  that  the  trustee  is 
bound  to  receive  the  "new  issue''  in  payment  of  the  debts 
due  the  bank.  The  argument  and  decision  are  based  ex- 
clusively on  the  30th  section  of  the  act  of  February  6, 1860, 
a  general  act  passed  to  regulate  banks  and  banking.  For 
it  was  conceded  in  the  court  below,  and  such  is  undoubtedly 
the  law,  that  at  common  law,  and  in  those  states  where  there 
are  no  statutory  provisions  to  the  contrary,  a  billholder  caii- 
not  set  off  the  bills  of  the  bank  unless  he  held  them  when 
the  suit  was  brought  against  him  by  the  bank;  and,  in  the 
case  of  an  insolvent  bank,  unless  he  held  them  \Vhen  the 
bank  became  insolvent,  or  the  assignment  was  made.  And 
this  for  the  very  reason  that  were  it  allowed  the  equality 
provided  by  insolvent  laws  and  the  preferences  given  by  an 
assignment  would  be  rendered  nugatory.  This  court  de- 
cided in  the  case  of  Mar7^  v.  Bank  of  West  Tennessee,  4  Col., 
471,  that,  when  a  bank  becomes  insolvent,  the  officers  of  the 
bank  hold  the  assets  in  trust  for  the  creditors  of  the  bank 
in  the  order  of  priority  fixed  by  law,  but  to  be  divided 
equally  among  all  the  claimants  of  one  class,  if  insufficient 
to  pay  all  of  that  class.  If,  now,  the  assets  of  a  bank,  at 
the  date  of  insolvency,  be  in  the  form  of  discounted  notes 
and  bills,  as  they  ought  to  be,  and  amount  to  ^100,000,  and 
the  outstanding  circulating  notes  of  the  bank  amount  to 
?200,000,  it  18  obvious  that  to  allow  the  debts  due  to  the 
bank  to  be  paid  in  such  circulating  notes,  would  be  to  de- 
prive one-half  of  the  noteholders  of  any  share  in  the  assets. 
Accordingly,  it  is  well  settled  that  after  insolvency  the  right 
to  pay  in  the  notes  of  the  bank  does  not  exist.  But  in  this 
State  the  act  of  1860,  sec.  30,  is  supposed  to  have  changed 
this  just  rule.  That  section  reads  thus:  "In  case  of  the 
insolvency  of  any  bank  or  banking  association,  the  bill- 
holders  thereof  shall  be  entitled  to  preference  in  payment 
12— VOL.  5. 
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over  al]  other  creditors  of  such  bank  or  association ;  and  do 
transfer  or  assignment  of  any  note,  bill  of  exchange,  or 
other  evidence  of  debt  by  the  bank,  shall  prevent  the  debtor 
from  paying  the  same  in  the  hands  of  the  assignee  in  the 
currency  of  such  bank." 

In  Miller  v.  Andrews,  3  Col.,  381,  which  was  the  case  of 
the  transfer  by  the  Planters  Bank  of  one  of  its  discounted 
notes  on  the  14th  of  May,  1865,  it  was  correctly  ruled  that 
the  maker  of  the  note  might  still  pay  it  to  the  assignee  in 
the  circulating  notes  of  the  Planters  Bank,  because  the  as- 
signment was  made  before  the  act  of  the  8th  of  June,  1865, 
presently  to  be  mentioned. 

It  is  now  sought  to  extend  this  ruling  to  the  case  of  a 
general  assignment  of  the  assets  of  the  bank.  But  the  ob- 
ject and  language  of  the  statute  are  satisfied  by  being  con- 
fined to  such  assignments  as  was  before  the  court  in  Miller 
v.  Andrews.  To  extend  the  clause  would  be,  in  efi".  ct,  as 
we  have  already  shown,  to  make  the  provision  of  that  clause 
effectually  destroy  the  provision  contained  in  the  first  clause. 
The  first  clause  is  that  the  billholders,  in  the  case  of  insol- 
vency, shall  be  entitled  to  preference — that  is,  as  was  held 
in  Mcwr  v.  Bank  of  West  Tennessee,  all  the  billholders  shall 
be  entitled  pro  rata.  But  if  you  allow  the  debts  due  the 
bank  to  be  paid  in  its  own  notes,  it  is  very  obvious  some  of 
the  noteholders  will  be  deprived  of  any  share  of  the  assets, 
unless  indeed  the  assets  should  eventually  prove  sufficient 
to  pay  all  the  notes.  It  is  impossible  to  give  effect,  in  every 
contingency,  to  each  of  the  clauses  of  this  section  except 
by  confining  the  ^*  transfer  or  assignment''  in  the  second 
clause  to  cases  of  transferor  assignment  of  specific  evidences 
of  debt  to  specific  individuals,  or  to  transfers  or  assignments 
made  previous  to  actual  insolvency. 

The  learned  counsel  for  the  defendants  seems,  too,  in  his 
argument  in  the  court  below,  to  have  confounded  this  pro- 
vision of  1860,  section  30,  with  the  provision  contained  in 
the  charter  of  the  Bank  of  Tennessee,  by  which  the  State 
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agreed  to  receive  the  circulating  notes  in  payment  of  taxes. 
Because  the  latter  provision  has  been  held  to  be  a  contract, 
the  former  provision  seems  to  have  been  thonght  a  contract 
also.  But  the  two  cases  are  not  parallel  at  all.  The  one 
was  a  continnous  offer  or  guaranty  by  the  State  of  the  notes 
of  its  own  fiscal  agent,  by  which  it  was,  of  course,  bound. 
The  other  is  a  police  regulation,  by  general  law,  applicable 
to  all  banks.  There  is  nothing  in  the  latter  to  prevent  the 
IjCgislature  from  repealing  it*  at  any  moment,  either  as  to 
all  banks  or  any  one  or  more  of  them.  And  that  is  pre- 
cisely what  was  done  in  regard  to  all  banks,  the  Bank  of 
Tennessee  inclusive,  by  the  act  of  the  8th  of  June,  1865, 
chapter  55,  and  again  in  regard  to  the  Bank  of  Tennessee 
separately  by  the  act  of  the  16th  of  February,  1866. 

The  first  of  these  acts,  by  its  second  section,  expressly 
provides  that  **each  and  every  bank  in  the  State  is  hereby 
authorized  and  empowered  to  make  an  assignment  of  the 
effects  of  said  bank  or  banks,  to  any  trustee  or  trustees,  re- 
ceiver or  otherwise,"  with  a  proviso  giving  a  preference  to 
the  billholders.  [This  section  is  carried  into  Thompson  & 
Steger^s  Revisal,  sec.  1829c,  but  by  a  typographical  error 
the  words,  "and  each  and  every  bank  in  the  IState"  are 
omitted.] 

The  act  of  the'  16th  of  February,  1866,  is  the  act  to  wind 
up  the  Bank  of  Tennessee,  and  expressly  authorizes  the 
bank  to  make  the  deed  of  assignment  which  was  made. 

These  acts  are,  it  is  obvious,  incompatible  with  the  pro- 
visions of  the  30th  section  of  the  act  of  1860,  and  necessa- 
rily repeal  that  section,  and  especially  so,  if  it  admits  of 
the  construction  contended  for  on  the  other  side,  that  the 
right  of  tender  under  it  exists,  notwithstanding  the  insol- 
vency of  the  bank,  and  a  general  assignment  of  its  effects. 

Another  error  into  which  the  counsel  for  the  defendants 
aod  the  learned  Chancellor  seem  to  have  fallen,  may  be  no- 
ticed in  this  connection.  They  seemed  to  think  that  the  ob- 
jection on  our  part  of  the  statute  of  limitations  was  intended 
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to  apply  to  the  right  of  action  of  the  noteholders  against 
the  bank^  and  they  have,  in  somewhat  of  a  tone  of  triumph^ 
replied  that  by  sec.  2779  of  the  Code  the  provisions  of  the 
statute  of  limitations  do  not  apply  to  bills  or  notes  put  in 
circulation  as  money,  and  they  refer  to  the  decisions  in  F. 
&  M.  Bank  v.  White,  2  Sneed,  482,  as  covering  the  case. 
But  without  pausing  to  consider  what  effect  the  continuous 
insolvency  of  a  bank  and  the  public  repudiation  of  a  class 
of  notes  may  have  on  persbns  who  take  them  with  notice, 
it  is  suflBcient  to  say  that  whatever  may  be  the  effect  of  time 
as  between  the  noteholders  and  the  bank,  the  question  is 
altogether  different  between  the  noteholder  and  a  trustee 
holding  property  under  a  trust  assignment  which,  upon  its 
face,  expressly  repudiates  such  claims.  The  title  of  such  a 
trustee  is  undoubtedly  subject  to  the  ordinary  statutes  of 
limitations,  and  it  is  for  this  reason  that  I  have  already 
more  than  once  said,  and  now  again  repeat,  that  Atchison 
and  Duncan  having  come  in  by  answer,  without  filing  a 
cross-bill,  they  have  no  right  to  attack  the  deed  of  assign- 
ment to  Watson,  and  even  if  the  notes  are  held  to  be  valid 
they  must  be  left  to  such  further  remedy  as  they  may  be  ad- 
vised to  take,  as  against  the  trust  assets. 

The  deed  of  assignment  by  the  bank  to  Watson  was  au- 
thorized : 

1.  By  the  act  of  1865,  ch.  55,  sec.  2,  cited  above. 

2.  By  the  act  of  the  16th  of  February,  1866,  to  wind  up 
the  bank. 

3.  By  the  general  power  inherent  in  banking  corporations. 
The  act  of  the  8th  of  June,  1865,  ch.  55;  sec.  2,  expressly 

conferred  upon  the  Bank  of  Tennessee,  and  all  other  banks 
in  the  State,  the  power  of  making  a  general  assignment,  if 
there  were  any  doubt  of  the  right  independently  of  the  act. 
The  act  provides  for  a  preference  in  favor  of  the  noteholders, 
but  it  is  obvious  that  no  creditors  other  than  the  noteholders 
could  take  exception  to  the  deed  for  a  failure  to  give  this 
preference ;  and  if  the  noteholder  be,  as  in  this  case,  secured 
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Otherwise  by  the  right  to  use  the  notes  in  the  payment  of 
tazei,  and  does  not  complain^  the  assignment  would  be  good 
against  every  other  class  of  creditors.  Besides,  the  act  of 
February  16,  1866,  impliedly  repeals  the  proviso  in  favor  of 
the  noteholders  so  far  as  the  Bank  of  Tennessee  is  con- 
cerned, and  no  person  has  a  right  to  question  the  validity  of 
this  repeal  except  the  noteholder.  The  assignment  in  con- 
troversy is,  therefore,  good  under  the  statute,  and  there  is 
no  person  now  before  the  court  authorized  to  contest  any 
preference  given  by  it,  if  the  claim  preferred  be  a  genuine 
<]ebt  of  the  bank.  Whether  the  school  fund  is  such  a  debt 
I  will  consider  presently. 

This  court  held,  in  Hopkins  v.  Gallatin  Turnpike  Com" 
panyj  4  Hum.,  403,  410,  that  the  pow^r  to  make  a  general 
deed  of  assignment  for  the  benefit  of  creditors^  was  incident 
to  all  corporations.  And  it  is  only  necessary  to  refer  to 
Abbot's  Digest  of  the  Law  of  Corporations,  p.  43,  to  see 
that  it  has  been  invariably  held  by  the  courts,  whenever  the 
qoestion  has  been  raised,  that  bank  corporations  have  this 
right.  If,  now,  the  30th  section  of  the  act  of  1860  has 
l)een  repealed  by  the  act  of  February  16,  1866,  so  far  as  the 
Bank  of  Tennessee  is  concerned,  as  it  undoubtedly  was  as 
to  it  and  all  other  banks  by  the  act  of  1865,  chapter  55,  but 
with  a  proviso  giving  preference  to  noteholders,  then  the 
deed  of  a&signment  to  Watson  is,  except  for  matter  on  its  face 
(it  not  being  attacked  for  actual  fraud)  omni  exceptione  major. 

But  were  it  otherwise,  and  actually  void  for  fraud  (of 
which  there  is  no  pretense),  the  possession  and  acts  of  the 
trustee  under  it  would  be  good  until  set  aside  in  due  course 
of  law,  and  his  title  would  be  protected  and  become  perfect 
under  the  statute  of  limitations.  Peacock  v.  Tompkins,  Meigs, 
S16;  Schroeppel  v.  Corning,  6  N.  Y.,  105. 

The  deed  of  trust  is  attacked  by  the  cross-bills  of  both 
Cockrill  and  McKennie  for  fraud  in  law  in  this,  that  it  un- 
dertakes to  give  a  preference  to  the  debt  due  to  the  common 
school  commissioners.     The  objection  goes  upon  the  ground, 


182  NASHVILLE : 


State,  and  WatPon,  Trustee  v.  Bank  of  Tennessee. 


if  I  understand  it  (there  being  some  difference  in  the  state- 
ments of  each  bill),  that  the  State  had  the  right  to  dispose 
of  the  school  fund  as  it  saw  proper,  and  did  vest  it  in  the 
capital  stock  of  the  bank,  and  that  the  Board  of  CommoD 
School  Commissioners  must  be  considered  in  the  light  of  a 
stockholder,  not  to  be  secured  until  the  debts  are  paid.  The 
idea,  if  I  have  caught  it^  peems  to  have  been  unnecessarily 
confused  by  dropping  the  School  Board,  and  speaking  only 
of  the  Common  School  Fund.  If  now  we  keep  the  two  sep 
arate,  as  I  think  we  must  do  in  view  of  the  provisions  of  the 
Constitution  of  1834,  much  of  the  difficulty  will  disappear. 

The  Constitution  of  1834  provided  that  the  "common 
school  fund,  and  all  the  lands  and  proceeds  thereof,  divi- 
dends, stocks  and  other  property  '^  heretofore  or  hereinafter 
appropriated  for  the  use  of  common  schools,  "shall  remain 
a  perpetual  fund,  the  principal  of  which  shall  never  be  di- 
minished by  legislative  appropriation.  .  .  .  And  it 
shall  be  the  duty  of  the  General  Assembly  to  appoint  a 
Board  of  Commissioners  for  such  term  of  time  as  they  may 
think  proper,  who  shall  have  the  general  superintendence  of 
said  fuud,'^  and  who  shall  make  report  of  the  condition  of 
the  same  from  time  to  time,  etc. 

The  Constitution  sets  apart  the  common  school  fund  as  a 
perpetual  fund,  to  be  under  the  superintendence  of  a  con- 
stitutional Board  of  Commissioners.  The  State  was  un- 
doubtedly entrusted  with  the  general  supervision  of  the  fund 
and  the  board,  but  it  will  scarcely  be  contended  that  it  had 
any  more  right  to  trench  upon  the  fund,  or  interfere  with  it 
to  its  detriment,  than  the  humblest  citizen.  Its  acts  as  a 
trustee  for  the  protection  of  the  fund  would  be  valid,  its 
acts,  on  the  contrary,  in  violation  of  the  constitutional  pro- 
visions, would  be  void,  and  the  Board  of  Commissioners 
mi}(ht  follow  the  fund  into  whosesover  hands  it  might  come. 
This  is  the  rule  which  would  govern  ordinary  trusts,  and 
it  assuredly  would  not  be  less  rigidly  enforced  in  the  case  of 
a  constitutional  trust. 
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The  third  section  of  the  act  of  January  19, 1838,  ch.  107, 
under  which  the  Bank  of  Tennessee  was  chartered,  provides 
that  the  money  belonging  to  the  common  school  fund  "shall 
be  handed  over  to  the  President  and  Directors  of  the  Bank 
of  Tennessee  as  capital  in  said  bank,  and  said  President  and 
Directors,  or  a  majority  of  them,  shall  be  authorized  and 
required  for  and  on  behalf  of  the  State,  and  with  a  pledge 
of  the  public  faith  and  credit,  to  issue  to  the  superintendent 
aforesaid  state  stock  or  certificates  of  debt,  for  such  sura  or 
8ums  as  may  be  from  time  to  time  paid  over  by  the  said  su- 
perintendent to  the  President  and  Directors."  The  residue 
of  the  section  S]>eaks  of  the  issue  to  be  made  to  the  suner- 
intendent  as  "certificates  of  stock,"  and  of  the  vesting  of 
the  fund  in  stock  in  said  bank.  It  is  the  rather  loose  word- 
ing of  the  entire  section  which  seems  to  have  misled  the 
learned  counsel  for  the  defendants.  The  true  nature  of  the 
transaction  may  be  easily  gathered  from  the  section  taking 
it  altogether,  when  coupled  with  the  first  section  of  the  act 
and  the  constitutional  provision  already  quoted.  The  first 
section  of  the  act  commences  thus:  "That  a  bank  shall  be 
and  is  hereby  established  in  the  name  and  for  the  benefit  of 
the  State." 

The  plain  intent  and  obvious  meaning  are  that  a  bank  is 
created  exclusively  belonging  to  the  State,  ^the  whole  of  the 
stock  of  which  shall  be  owned  by  the  State ;  but  as  part  of 
the  capital  stock  the  superintendent  of  the  common  school 
fund,  as  its  constitutional  custodian,  is  directed  to  pay  the 
fund  to  the  bank,  receiving  therefor,  not  the  certificates  of 
the  capital  stock  of  said  bank,  as  erroneously  supposed  by 
the  learned  counsel  of  defendants,  but,  in  the  plainest  and 
most  unambiguous  language,  "  State  stock  or  certificates  of 
debt,"  to  be  issued  by  the  President  and  Directors  of  the 
bank,  "  for  and  on  behalf  of  the  State,"  and  as  its  agents, 
"and  with  a  pledge  of  the  public  faith  and  credit." 

The  legal  effect  of  this  is  as  plain  as  the  language  used. 
The  State  takes  the  fund  and  invests  it,  as  its  own,  in  the 
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capital  stock  of  the  bank,  and  the  bank  becomes  debtor  of 
the  Board  of  Commissioners,  backed  by  the  State  for  the 
amount,  which  should  have  been  evidenced,  whether  it  was 
or  not,  by  a  formal  instrument  described  as  "state  stock  or 
certificates  of  debt."  There  is  not  the  least  pretense  for 
saying  that  the  Board  of  Commissioners  of  the  common 
school  fund  was  ever  a  stockholder  in  said  bank.  It  was  a 
creditor  of  the  bank  and  the  State,  according  to  the  clear 
intent  of  the  Legislature,  and  had  an  undoubted  right  to  be 
secured  out  of  the  property  of  the  bank  as  has  been  done. 
And  even  if  there  were  a  doubt  as  to  the  intent,  the  fact  is 
patent  that  the  fund  went  into  the  bank,  of  which  the  State 
was  the  sole  stockholder,  and  the  board  would  have  a  right 
to  follow  it. 

All  persons  who  dealt  with  the  bank  did  so  with  the  fact 
patent  upon  the  face  of  the  bank  charter,  and  with  full 
knowledge  of  the  constitutional  provisions.  The  Board  of 
Common  School  Commissioners,  as  a  constitutional  body, 
were  and  are  entitled  to  look  both  to  the  bank  and  the  State 
for  this  sacred  fund,  and  it  was  the  duty  of  the  bank,  the 
State  and  the  General  Assembly  to  see  that  the  fund  was 
Secured  as  has  been  done. 

In  this  view  there  is  no  ground  for  attacking  the  deed  of 
assignment  as  fraudulent  in  law.  If,  as  I  have  already  con- 
tended, the  30th  section  of  the  act  of  1860  was  repealed  by 
the  act  of  Fel)rnary  16,  1866,  authorizing  the  execution  of 
this  deed,  then  no  one  has  a  right  to  except  to  I  he  prefer- 
ence given  by  the  deed  to  the  school  fund.  And  even  if 
iliat  section  is  not  thus  repealed,  there  are  no  billholders 
now  before  the  court  in  a  condition  to  attack  the  deed  on 
this  score,  the  defendants,  Atchison  and  Duncan,  even  if 
their  notes  be  held  valid,  not  having  filed  any  cross-bill  for 
the  purpose. 

There  are  no  billholders  before  the  court  to  set  up  a 
preference  under  the  act  of  1860,  and  were  such  a  contest 
made,  in  the  case  supposed,  it  might  safely  be  urged  that  a 
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debt  clreated  by  the  taking  of  a  fund,  made  perpetual  by  the 
Constitution  of  1834,  and  charged  on  the  bank  by  the  very 
charter  of  its  incorporation,  stands  upon  higher  ground  than 
the  claim  of  a  noteholder,  whose  priority  was  only  given  by 
an  act  in  the  year  1860,  containing  general  police  regula- 
tions .relating  to  all  banks. 

The  only  remaining  question  is  the  right  of  the  State  to 
be  subrogated  to  the  rights  of  the  holders  of  the  old  issue 
of  the  bank  under  the  trust,  and  this  I  consider  too  plain 
for  argument.  If  the  whole  stock  of  the  bank  had  been 
owned  by  a  private  individual,  and  he  had  seen  proper  to 
give  his  personal  guaranty  for  the  redemption  of  the  paper^ 
and  had,  on  that  guaranty,  redeemed  it,  he  would,  undoubt- 
edly, stand  in  the  shoes  of  the  noteholders  as  against  the 
bank  as  a  corporation ;  or,  to  put  the  case  more  convinc- 
ingly, if  one  out  of  many  stockholders  had  given  such  a 
guaranty,  the  right  of  subrogation  would  be  beyond  dispute. 
The  State. is  certainly  entitled,  as  I  have  before  shown,  to 
all  the  privileges  of  an  individual  in  like  circumstances. 

The  State,  as  a  stockholder  (even  as  the  sole  stockholder), 
bears  the  same  relation  to  the  bank  as  anv  other  stockholder. 
Briscoe  v.  Bank  of  Kentucky,  11  Pet.,  257;  United  States  v. 
Bank  of  Georgia,  9  Wheat.,  904. 

In  conclusion,  let  me  remark,  I  have  confined  ray  argu- 
ment to  the  discussion  of  the  facts  and  the  legal  principles 
which  must  control  the  decision  upon  them.  I  have  not 
undertaken  to  discuss  the  abstract  right  or  wrong  of  any 
question  growing  out  of  the  position  of  the  parties,  or  other- 
wise. These  are  discussions  foreign  to  the  lejral  forum,  and 
ninnot  possibly  aid  us  in  our  concltision.  What  the  State 
^»ught  to  do  is  not  for  the  courts  to  decide.  They  can  only 
<ieclare  the  law,  leaving  the  parties  to  su(;h  other  proceed- 
ings before  the  political  department  of  the  government  as 
Hu'V  may  be  justly  entitled  to,  with  the  hope  and  the  belief 
that  a  great  state  will  not  leave  any  of  its  citizens  without 
proper  and  prompt  redress. 
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Argument  of  J.  B.  Heiskell,  Attorney  General. 

The  character  of  a  concluding  argument  in  a  great  case, 
where  so  much  of  the  ground  has  been  occupied  by  counsel 
of  the  ability  of  my  associates  in  this  case,  and  much  of 
the  argument  of  the  adverse  counsel  has  had  their  attentive 
consideration,  is,  necessarily,  somewhat  fragmentary  and 
desultory.  It  is  more  so  in  the  present  case,  that  I  have 
endeavored  not  to  occupy,  further  than  I  could  avoid,  the 
ground  covered  by  my  associates,  except  where  I  could  see 
an  opportunity  further  to  enforce  their  views,  or  to  present 
new  views  on  points  not  fully  discussed,  or  where  the  last 
argument  of  the  counsel  for  the  depositors  is  to  meet  its 
only  reply,  unless  so  far  as  it  has  been  anticipated.  This  is 
my  apology,  if  this  argument  shall  seem  disjointed  and  ill- 
arranged. 

CHARTER  AND  REDUCTION  OF  THE  CAPITAL.. 

The  Bank  of  Tennessee  was  chartered  in  1838,  with  a 
capital  of  $5,000,000.  By  reference  to  a  collection  of  bank 
reports  which  I  have  before  me,  it  appears  that  in  the  year 
1839  William  Nichol,  then  president  of  the  bank,  reported 
to  the  I^egislature  that  one  million  of  dollars  of  the  bonds 
issued  for  a  portion  of  the  capital  stock  had  been  disposed 
of,  and  that  the  proceeds  were  then  in  use  as  capital  of  the 
bank,  and  that  the  residue  of  the  bonds,  one  thousand  five 
hundred  in  number  ($1,500,000),  were  remaining  in  bank 
undisposed  of. 

By  act  of  that  session,  p.  157,  ch.  75,  entitled  "An  act  to 
provide  for  a  reduction  of  the  State  debt,"  the  president  of' 
the  bank  was  directed  to  return  the  fifteen  hundred  bonds 
to  the  Secretary  of  State,  and  the  Governor  was  directed  to 
cancel  and  destroy  them.  The  act  further  repealed  so  much 
of  the  act  to  charter  the  bank  as  authorizes  the  Governor 
to  issue  bonds  for  that  purpose.     These  bonds  were  accord- 
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iogly  destroyed,  and  the  capital  stock  was  thus  by  public 
act  reduced  from  15,000,000  to  $3,500,000,  and  upon  this 
basis  the  bank  ever  after  did  business. 

This  act,  I  am  informed,  wps  drawn  by  the  Hon.  Georjre 
W.  Jones,  then  and  ever  since  distinguished  in  the  State 
for  devotion  to  the  public  welfare  and  for  his  public  ser- 
vices. 

A  reference  to  the  bank  reports  shows  that  from  this  time 
forth  the  capita)  stock  fluctuated — sometimes  increased  by 
profits,  sometimes  diminishtjd  by  losses,  but  remaining  in 
approximation  to  the  sum  thus  fixed.  It  was,  really,  if  the 
school  fund  is  to  be  regarded  as  stock,  considerably  in  ex- 
cess of  that  sum,  at  one  time  amounting  to  $4,128,812.24. 
This  was  when  the  bank  had  received  the  stock  in  the 
Union  and  Planters  Bank,  and  the  school  fund  deposited 
with  them.  I  append  a  statement  found  in  a  report  of  the 
president  of  the  bank,  of  date  February  27,  1858,  showing 
the  capital,  etc.,  from  1838  to  1857.  It  is  thus  clearly 
shown  that  the  stockholders  in  this  bank,  by  solemn  act, 
equally  valid  and  public,  with  the  original  act  of  subscrip- 
tion, gave  notice  of  this  withdrawal  of  the  subscription  to 
the  amount  of  $1,500,000. 

But  it  is  said  that  a  subscriber  cannot  withdraw  his  sub- 
scription, and  the  analogy  by  which  this  is  supposed  to  be 
proved  is  with  chartered  banks.  This  analogy  is  inexact. 
There  the  freedom  of  the  parties  to  the  contract  is  hamp- 
ered by  the  charter  of  the  bank,  which  makes  the  capital 
stock  of  the  bank  a  fixed  thing.  But  in  regard  to  an  indi- 
vidual, under  a  tree  system  of  banking,  how  would  the  law 
be?  Suppose  the  law  to  be  that  individual  liability,  as  the 
rule,  was  abrogated,  and  people  were  left  free  to  bank  upon 
a  pledged  capital,  but  no  restrictions  were  placed  upon  the 
enlargement  or  diminution  of  that  capital  from  time  to 
time.  By  what  principle  could  a  court  determine,  that  if  A 
opened  a  bank  with  $500,000  capital,  which  he  afterwards 
publicly  reduced  one-half,  B  dealing  with  him  after  the  re- 
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d action,  and  with  notice  of  it,  could  say  that  he  was  not 
affected  by  the  reduction  ?  It  is  too  plain  for  argument. 
But  the  very  principle  has  been  held  in  the  Supreme  Court 
of  the  United  States  in  Woodruff  v.  Trapnally  10  How.926, 
where  the  court  say  that  a  re))eal  of  a  law  pledging  the 
State  to  take  certain  bank  notes  in  payment  of  taxes  is 
effectual  as  to  after  issued  notes,  though  not  as  to  those  pre- 
viously issued. 

^'EW  ISSUE — EFFECT  OF  THE  WAR — STATUS  OF  TENNESSEE* 

My  conclusions  in  regard  to  the  status  of  Tennessee  at 
the  close  of  the  war,  may  be  modified  by  a  strong  political 
feeling,  but  they  reach  the  same  result  that  my  learned 
iriend  Mr.  Cooper  has  attained,  and  I  feel  they  cannot  be 
fnr  wrong.  I  leave  out  of  view  my  belief  as  to  the  right 
of  the  Federal  Government  to  prosecute  a  war  for  the  co- 
ercion of  states  as  not  pertinent  to  this  question.  I  leave 
out  of  view  any  question  of  the  right  of  Congress  to  dictate 
to  states,  with  any  authority  but  that  of  usurped  power; 
but  I  admit  that  they  have  the  right  to  judge  of  the  quali- 
fication and  admission  of  their  own  members,  and  so  that 
their  jurMidion  of  that  question  is  rightful,  though  it  may 
have  been  exercised  without  regard  to  duty,  or  consistency, 
or  the  rights  of  states.  But  I  deny  that  any  right  exists  in 
Congress  or  the  United  States  Government  to  control  our 
internal  affairs,  or  to  assume  to  say  that  our  Constitution  is 
valid  or  void.  They  might,  in  the  exercise  of  rightful 
Jurisdiction  over  the  question  of  admitting  Congressmen, 
act  rightfully  or  wrongfully — as  a  court,  in  the  exercise  of 
a  rightful  jurisdiction,  may  make  erroneous  decisions. 
Their  jurisdiction  is  unquestioned.  (To  obtain  a  clear  idea 
of  the  distinction  of  rightful  jurisdiction  and  its  rightful 
exercise,  see  Decatur  v.  Paulding,  14  Pet.,  599,  and  cases 
there  cited.)  But  further  than  this,  the  acts  of  Tennessee 
stand  or  fall  upon  its  own  sovereign  right,  over  which  Con- 
gress has  no  rightful  jurisdiction,  more  than  the  Queen  and 
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Parliament  of  Great  Britain.  T  derive  nothing,  therefore, 
in  my  deductions  from  the  ratification  of  the  Congress,  or 
the  assumed  protectorate  of  the  United  States  over  the 
states.  Except  so  far  as  the  United  States  is  the  agency  of 
the  states,  to  transact  that  part  of  their  joint  business  which 
has  been  delegated,  I  ignore  her  right  altogether.  Where 
the  great  constitutional  compact  comes  in,  I  recognize  her 
rightful  authority.  Beyond  that  I  recognize  the  mailed 
hand  of  power,  to  which  we  submit  in  silence  when  com- 
pelled, but  to  which  we  yield  no  jot  or  title  of  allegiance 
or  acknowledgment. 

But  with  all  that,  I  am  bpund,  as  a  lawyer  and  as  a  man, 
to  acknowledge  certain  principles  as  true.  When  two  par- 
ties in  a  state  submit  the  issues  of  political  strife  to  the  ar- 
bitrament of  arms,  the  result  of  that  appeal  must  determine 

« 

something.  It  is  needless  to  look  back  to  discuss  theoreti- 
cal right.  The  race  is  not  always  to  the  swift,  or  the  bat- 
tle to  the  strong.  The  question  is,  who  shall  prevail — who 
has  prevailed  ?  In  1861  Tennessee,  with  her  then  state 
government  on  the  one  side,  and  on  the  other  a  party  aided 
by  power  from  states  beyond  her  borders,  made  the  mighty 
issue.  Whatever  she  might  have  done,  aside  from  this  in- 
ference, the  right  or  wrong  of  which  does  not  enter  into 
this  problem,  the  result  was  that  the  then  acting  state  gov- 
ernment was  overthrown  by  revolution,  and  the  new  gov- 
ernment established  by  arms  and  upheld  by  power.  We 
acknowledge  its  establishment,  and  our  inability  to  overturn 
it,  and  submit  to  its  authority — not,  perhaps,  as  rightful  or 
just,  but  as  an  existing  fact.  " Un  fait  accompli"  That 
revolutionary  and  successful  government  of  1865  then  be- 
came the  Government  of  Tennessee,  and  that  former  gov- 
ernment of  1861  perished.  From  the  time  the  issue  was 
tendered  and  accepted,  the  revolutionists  of  Tennessee,  with 
aid  from  abroad,  denied  the  right  of  the  then  government. 
On  that  issue  they  fought,  and  they  succeeded  in  driving 
the  government  of  1861  from  the  State.     As  the  successful 
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revolutionists  in  the  civil  war,  they  have,  by  the  universal 
law  of  nations  and  of  states,  certain  rights,  one  of  which  is 
to  say  what  «cts  of  the  uprooted  government  are  valid,  and 
what  are  void.  In  other  words,  the  right  to  say  that  none 
of  the  acts  of  the  government  overthrown  are  acts  of  a 
lawful  government,  and  so  are  all  invalid,  which,  of  course, 
involves  the  right  to  ratify  what  they  choose.  This  is  de- 
cided in  Ingram  v.  Cocke,  1  Tenn.,  27. 

I  agree  that  modern  usage  has  recommended  to  the  suc- 
cessful party  in  every  revolutionary  struggle  to  recognize 
the  acfs  of  governments  de  facto,  though  afterwards  over- 
turned ;  but  this  usage  has  always  appealed  to  the  policy  of 
the  successful  government,  and  no  author  denies  that  the 
power  exists  to  repudiate  every  act  of  the  unsuccessful  gov- 
ernment from  the  time  the  issue  of  war  arose.  When, 
therefore,  by  aid  from  abroad,  tbe  Government  of  Tennes- 
see was  overthrown,  though  modern  usage  called  upon  the 
successful  revolutionists  in  the  State  to  recognize  and  re- 
spect the  acts  of  the  late  government,  it  called  upon  them 
not  with  the  force  of  inhibition,  but  with  the  example  of 
practice  and  of  policy,  and  it  admitted  the  unquestioned 
validity  of  any  act  of  power  repudiating  the  contracts  of 
the  late  government.  To  test  this  to  the  satisfaction  of  any 
one,  suppose  that  the  government  of  1865,  after  its  estab- 
lishment, had  been  overthrown  by  the  government  of  1861, 
would  that  government  have  been  bound  by  any  law  but 
that  of  moderation  and  self-denial  to  pay  the  fraudulent 
debts  of  the  years  1865  and  1866,  and  to  admit  the  validity 
of  the  contracts  of  that  government?  They  would  have 
had  the  right  to  say  it  had  never  been  a  government,  and 
so  could  not  bind  the  people.  The  same  result  must  be  ad- 
mitted, though  it  was  their  bull  that  gored  our  ox. 

It  has  been  said  tnat  the  Convention  of  1865  was  a  mob. 
All  the  first  steps  in  the  organization  of  a  new  government 
are  the  acts  of  mobs.  The  convention  of  1865,  by  adven- 
litious  assistance,  imposed  their  government  on  an  unwil- 
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ling  majority,  and  organized  and  kept  in  force  all  the  para- 
phernalia of  executive  and  legislative  authority — of  courts, 
and  oflBces,  and  laws — and  we  to-day  enforce  statutes  passed 
hy  their  authority.  They  assumed,  with  the  power  I  have 
already  admitted  as  part  of  the  law  by  which  civil  wars  are 
regulated,  to  define  what  acts  of  the  late  government  were 
void,  and  to  make  that  declaration  of  perpetual  obligation, 
they  put  it  into  the  Constitution  of  1 865.  The  Legislature 
olso  acted  in  virtue  of  the  organic  act,  and  declared  the 
same  by  statute.  Such  act  not  being  in  contravention  of 
aoy  constitutional  restriction  anywhere,  was  valid  until  re- 
pealed, and  irrepealable  until  the  Constitution  was  changed. 
When  the  Constitution  of  1870  was  made^  ic  became  re- 
pealable,  but  it  remained  in  force,  and  remains  still  unre- 
pealed upon  the  statute  book.  It  is  said  this  is  a  mere  reg- 
ulation affecting  the  bank  and  the  assignment.  This  an- 
swers the  purpose  as  well  as  any  other  statute.  If  it  was 
then  valid,  it  authorized  the  assignment  on  the  terms  of 
excluding  the  contracts  of  the  bank  after  the  6th  of  May, 
1861,  and  its  subsequent  issues.  And  the  assignment  then 
being  lawful,  with  that  exclusion,  remains  valid.  Without 
any  such  express  stipulation  in  the  deed,  the  act  itself  would 
have  the  effect  of  that  stipulation — being  the  authority  un- 
der which  the  act  was  done,  and  the  actual  declaration  of 
the  trust.  The  repeal,  then,  of  the  prohibitory  clause  in 
the  Constitution  does  not  affect  this  assigument,  or  the  stat- 
ute under  which  it  was  made.  It  only  places  it  within  the 
legislative  control. 

In  regard  to  Congress,  the  other  states,  by  their  repre* 
fientatives  in  Congress,  refused  to  accede  to  our  demand  for 
representation  there  until  we  had  done  certain  things.  We 
may  be  regarded  as  treating  with  Congress  as  the  rej)resent- 
ative  of  the  other  states  for  the  readmission  of  our  mem- 
l)ers;  and  if,  for  the  purpose  of  obtaining  the  supposed 
advantage  of  a  vote  in  that  great  council  of  the  Federal 
States,  we  chose,  or  were  obliged,  to  submit  to  conditions^ 
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^ood  faith  requires  that  we  shall  fairly  adhere  to  the  terms 
and  recognize  them  as  binding.  Nations  and  states  B.fe 
bound  to  treaties  extorted  by  arms,  until  they  can  resist  by 
arms.  I  recognize,  then,  in  these  transactions,  only  the 
acts  of  independt;nt  and  sovereign  states,  and  deduce  from 
them  only  the  results  which  the  civilized  nations  of  the 
world  would  fully  recognize  in  regard  to  themselves,  and  in 
regard  to  wars  purely  internecine. 

CONSTITUTION  OF  THE  UNITED  STATES— CONTRACTS; 

Into  all  this,  the  Constitution  of  the  United  States,  affect- 
ing contracts,  does  not  enter.  Suppose  a  suit  was  broujght 
between  two  parties  in  a  municipal  corporation  to  determine 
which  is  the  proper  authority,  and  pending  the  suit  each 
party  (claims  to  act  and  does  act  for  the  municipality,  when 
the  suit  comes  to  be  decided,  and  this  court  comes  to  hold 
that  one  party  was  the  rightful  party,  and  that  the  others 
had  no  claim  of  right  to  bind  the  corporation,  does  it  im- 
pair the  obligation  of  contracts?  No  more  does  it  impair 
the  obligation  ol  contracts  than  it  does  when  it  declares 
that  my  attorney  in  fact,  who  has  made  a  contract  ultra 
vireSy  has  not  bound  me.  Now,  a  civil  war  is  but  a  grander 
IxBy  a  wager  of  battle.  When  this  is  decided,  and  one  of 
the  parties  to  it  declares  that  the  other  was  never  the  right- 
ful government,  it  is  not  the  impairing  of  contracts  which 
happens,  but  it  is  a  mere  declaration  of  the  result — that  the 
overthrown  government  had  no  authority  to  make  the  con- 
tract. 

But  it  is  said  that  the  State  must  take  all  the  contracts  of 
the  Bank  of  Tennessee  or  none.  I  deny  that  any  such  con- 
dition is  imposed  by  the  laws  of  nations  upon  states.  When 
the  United  States  sued  in  the  courts  of  Great  Britain  for 
the  funds  of  the  Confederate  States  in  the  hands  of  British 
subjects  or  residents,  did  Great  Britain  or  her  courts  stop 
to  ask  whether  the  United  States  intended  to  pay  all  the 
debts  of  the  Confederate  States?     By  no  means.     Did  she 
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even  require  her  to  apply  any  portion  of  the  funds  to  pay 
the  British  creditors  of  the  Confederate  Government?  Not 
at  all.  This  is  a  precedent  of  the  highest  authority  for  our 
guidance  here.  The  present  state  government  can  recover 
the  debts  of  the  late  state  government  without  subjecting 
herself  to  anv  conditions  whatever.  So  she  can  claim  the 
benefit  of  any  contracts  of  the  bank  as  the  fiscal  agent  of 
the  State,  though  made  without  authority,  and  is  not  bound 
at  all  by  other  acts  done  without  authority.  If  a  trespasser 
makes  rails  on  my  land  out  of  my  timber,  I  may  keep  the 
rails,  but  snrely  I  am  not  bound  to  pay  his  hands.  I  take 
the  benefit  of  his  wrongful  act,  but  do  not  render  myself 
liable  for  his  act  by  which  the  benefit  was  accomplished. 

The  following  language  is  held  by  the  court  in  United 
SUsies  V.  McRae,  8  Law  Rep.,  84,  Eq. :  "The  moneys, 
goods  and  treasure,  which  were  at  the  outbreak  the  public 
property  of  the  plaintiff,  and  which  were  seized  by  the 
rebels,  still  contiaued  their  moneys,  goods  and  treasure, 
their  rights  of  property  and  rights  of  possession  being  no- 
wise divested  or  defeated  by  the  wrongful  seizure  of  them. 
And  if,  at  the  end  of  the  rebellion,  any  of  such  moneys, 
goods  or  treasure,  or  the  produce  thereof,  capable  of  being 
identified  or  earmarked,  could  be  traced  into  the  possession 
of  any  person,  the  rightful  owners  would  be  entitled  to  ap- 
ply to  the  proper  tribunal  having  jurisdiction  over  such 
|)erson  to  award  restitution.  If  such  person  were  an  ac- 
complice, s.  particeps  criminis,  or  had  received  the  pro|>erty 
with  full  notice  of  the  title  of  the  rightful  owner,  the  latter 
would  be  entitled  to  an  order  for  restitution  Himpliciter.  If 
he  had  received  it  as  an  innocent  factor,  banker,  or  other 
agent,  the  right  to  restitution  would  be,  or  might  be,  of  a 
more  qualified  or  limited  kind.  It  would  be,  or  might  be, 
Bobject  to  any  claim  or  lien  which  in  his  character  of  inno- 
cent bailee  without  notice  he  might  have."  The  rights 
would  depend  upon  the  law  of  bailment,  etc. 

The  case  of  White  v.  Texas,  7  Wal.,  700,  cited   by  the 
13 — VOL.  5. 
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counsel  for  the  jdepositors^  is  not  one  of  a  contract  repudi- 
ated by  the  government  of  the  State,  but  one  in  which  a 
defendant  was  seeking  to  screen  himself  from  liability,  be- 
cause the  contract  which  he  made  was  with  the  government 
subsequently  overturned,  and  it  clearly  establishes  the  right 
of  a  state  to  claim  the  benefits  of  the  act  of  a  government 
since  overthrown.  But  it  will  hardly  be  insisted  that  every 
expenditure  of  that  uprooted  government  is  of  binding 
force  upon  the  present  State  of  Texas. 

It  is  said  the  policy  of  courts  is  to  restrict  the  effects  of 
war  within  the  narrowest  limits  possible.  This  is  not  de- 
nied ;  but  the  disposition  of  courts  is  one  thing,  and  their 
power,  theoretically  at  least,  quite  a  different  one.  They 
may  and  ought  to  have  the  disposition  to  restrict,  but  it  is 
not  for  them  to  fix  the  limit,  when  the  political  power  has 
set  a  boundary  for  them. 

The  principle  that  there  can  be  no  interregnum  is  true  in 
one  sense.  It  is  utterly  misleading  in  the  sense  in  which 
the  counsel  for  the  depositors  uses  it.  It  is  true  courts  and 
laws  recognize  de  facto  governments,  but  it  is  not  true  at 
all  that  they  are  bound  by  the  positive  law  of  nations  to 
abide  by  everything  they  do.  It  is  a  part  of  the  law  of 
England  that  a  man,  by  adhering  to  a  king  de  facto,  does 
not  incur  the  penalty  of  treason.  But  does  that  statute  of 
Henry  VIII  go  any  further  ?  It  would  be  rather  a  more 
liberal  construction  than  the  law  authorizes,  to  hold 
that  by  reason  of  this  statute  a  nation  was  bound  by  any 
contract  which  a  government  established  for  a  day  might 
make. 

But  it  is  said  the  bank  is  a  mere  trading  corporation,  and 
not  the  State.  I  by  no  means  admit  this  in  the  broad  sense 
in  which  it  is  stated.  But  I  do  admit  that  the  bank  is  a 
corporation,  just  to  the  extent  that  it  is  subject  to  suit,  and 
it  may  make  such  contracts  as  the  State  has,  by  its  charter, 
directed,  or  as  it  may  by  statute  direct.  Otherwise  than  for 
the  purpose  of  suit,  and  of  holding   property,  it  is  not 
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separate  from  the  State.  It  is  a  mere  stale  agency^  cod- 
trolled  by  the  State;  its  acts  directed  by  the  State;  every  act 
responds  to  the  pulses  of  the  State  itself.  Whenever  the 
State  is  overthrown,  the  acts  of  the  State  are  overthrown, 
and  the  acts  of  this  agency,  under  the  direction  of  the  up- 
rooted party  in  the  State,  go  with  the  party.  It  was  author- 
ized by  that  party,  and  by  that  alone.  If  they  prevail,  the 
nets  are  valid ;  if  they  sink,  the  acts,  as  legal,  binding  acts, 
sink  under  the  wave  that  submerges  their  author.  The  acts 
of  their  agent  are  not  the  acts  of  the  lawful  state  bank ;  the 
contract  is  not  hers.  They  may  be  the  acts  of  the  bank  of 
that  uprooted  government,  but  they  are  not  the  acts  of  the 
bank  of  that  State  Government  which  now  stands  upon  the 
ruins  of  the  old.  This  is  what  the  schedule  of  1865  de- 
clares. This  is  what  the  act  of  1866  (Feb.  16),  ch.  28,  sec. 
0,  carries  into  the  assignment. 

The  Bank  of  Tennessee  is  as  much  the  creature  and  agent 
of  the  State  as  if  it  was  the  treasury  itself;  as  much  so  as 
the  fiscus  of  the  German  States,  where  the  treasury  is  what 
we  would  call  a  corporation,  subject  to  suit.  Of  course, 
such  an  ideal  existence  must  have  its  legal  existence  with 
the  government  of  which  it  is  part,  and  be  subject  to  its 
fate.  It  is  supposed  that  this  argument  is  like  that  which 
was  urged  against  the  bank  when  it  was  first  chartered,  that 
it  was  not  a  valid  corporation,  because  it  had  no  individuals 
named  as  corporators.  In  truth,  the  view  I  take  and  that 
are  antipodal.  I  look  exclusively  at  the  substance  that 
stuck  in  the  bark.  I  say  the  Legislature  might  declare  the 
treasury  safe  subject  to  suit,  or  the  treasury,  and  it  would 
be  so.  As  to  the  bank,  it  sets  apart  a  particular  fund,  and 
allows  that  fund  to  be  reached  by  a  suit  in  a  particular  form 
against  the  bank.  But  the  suit  is,  in  substance,  against  that 
particular  fund  of  the  State,  and  so  far  a  suit  against  the 
State,  in  substance,  but  not  in  form.  It  is  clothed  with 
certain  incidents  appertaining  to  individuals  by  the  law  of 
ita  creation,  but  it  has  only  a  formal  existence  separate  from 
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the  State.  Subject  the  treasury  to  suit,  and  it  will  be  sepa- 
rate to  the  same  extent,  nearly. 

It  IS  just  on  this  point  that  the  acts  of  the  bank  and  those 
of  individuals  differ.  Natural  persons  may,  in  a  state  of 
war,  make  contracts  among  themselves,  which  are  binding 
and  obligatory,  without  reference  to  who  prevails  in  the 
contest,  and  such  contracts  cannot  be  disturbed ;  but  where 
the  validity  of  the  obligation  depends  upon  the  power  to 
make  it,  and  the  power  to  make  it  depends  upon  which 
party  the  war  decides  to  be  the  government,  the  principle 
to  be  applied  differs  toto  ccdq.  Here  the  case  of  White  v. 
Tlie  State  of  Georgia  is  distinguished  from  the  present  case. 
That  was  a  contract  before  the  war,  and  valid.  Of  course 
the  war  could  not  affect  it,  and  the  obligation  not  depending 
on  the  result  of  the  war,  the  State  could  not  pass  any  law 
to  impair  it  after  the  war  was  over.  The  distinction  is  be- 
tween impairing  the  obligation  of  a  contract,  and  declaring 
a  contract  void  for  want  of  authority  to  make  it. 

Take  the  instance  of  the  Franklin  government,  and  sup- 
pose it  to  have  seized  upon  the  trustee  of  one  of  the  counties 
it  had  assumed  to  control,  and  had,  through  him,  attempted 
to  force  the  county  in  contracts,  would  North  Carolina  have 
been  bound  to  respect  such  contracts,  or  was  it  at  liberty  to 
say  such  are  not  the  contracts  of  the  county,  but  only  ot 
your  agents  therein,  and  they  are  not  binding. 

WAR   BONDS. 

The  war  bonds  are,  of  course,  void,  under  the  amended 
Constitution  of  the  United  States. 

But  it  is  said  that  the  depositors  are  innocent,  and  not 
subject  to  the  forfeiture  of  the  Constitution  of  the  United 
States.  The  policy  of  this  repudiation  by  the  requirement 
of  the  United  States  is  not  a  matter  of  punishment;  of 
delictvs;  but  simply  an  exercise  of  the  power  in  the  success- 
ful party  to  disown  the  acts  of  the  government  which  has 
been  overthrown.     No  man — however  little  he  sympathized 
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with  the  Confederates  States,  or  how  reluctant  soever  he 
might  be  to  buy  a  bond — could  recover  on  the  bond,  or  the 
consideration  he  gave  for  it.  That  does  not  reach  or  affect 
the  basis  of  the  refusal.  The  prohibition  is  universal  and 
indiscriminate.  The  prohibitions  of  a  statute  cannot  be 
applied  hj  the  courts  to  A,  and  turned  aside  from  B,  when 
both  are  equally  within  its  terms,  because  one  is  obnoxious 
to  its  policy,  and  the  other  is  supposed  to  have  acted  from 
motives  not  within  its  policy. 

A&SIGNMENT  ACT  OF    1866    LEGISLATIVE,  NOT  JUDICIAL. 

The  counsel  for  the  bank,  Mr.  Trimble,  says,  the  acts  of 
1866,  authorizing  the  assignment,  is  not  legislative,  but 
jadicial.  Just  as  much  judicial  as  the  preference  of  one 
creditor  over  another  by  an  embarrassed  debtor.  If  all 
acts  must  be  judicial  or  legislative,  now  which  does  the 
debtor  perform  ?  I  leave  that  to  the  counsel  for  the  bank 
to  solve. 

STATE   NOT  SUBJECT  TO   SUIT. 

The  suit  as  against  the  State  cannot  be  maintained.  The 
rale  that  a  state  is  not  subject  to  suit  without  its  own  con- 
sent is  laid  down  by  Mr.  Kent,  1  Com.,  316  n,  citing  Michi- 
gan  State  Bank  v.  HastingSy  Walker's  Ch.  (Mich.),  9,  where 
it  is  said :  "  This  is  an  attribute  of  sovereignty  and  universal 
law."  1  Kent,  316  n.;  PuftendorPs  Law  of  Nature  and 
Nations,  b.  8,  ch.  10;  Locke  on  Government,  part  2,  sec. 
205;  Vattel  b.  1,  ch.  4,  sees.  49,  60;  l'  Bl.  Com.,  243. 

Xo  sovereign  state  is  liable  to  be  sued  without  her  consent. 
Briicoe  v.  Bank  of  Com.  of  Kentucky,  11  Pet.,  321, 324, 344; 
Darringion  v.  State  Bank  of  Alabama^  13  How.,  17;  Hill 
V.  United  States,  9  How.,  389 ;  Rhode  Island  v.  Massachu- 
Ma,  12'  Pet,  721;  Cohens  v,  Virginia,  6  Wheat.,  378; 
United  States  v.  The  Planters'  Bank,  9  Wheat.,  904. 

The  principle  is  so  simple  that  it  is  wonderful  that  any 
one  should  mistake  it.  We  have  a  government  with  defined 
powers,  legislative,  judicial,  executive.     How  is  the  juris- 
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diction  of  each  defined.  1st.  By  the  Constitution.  2(1. 
By  statute.  The  Constitution  declares  that  the  judicial 
power  of  the  State  shall  be  vested  in  the  Supreme  Courts 
and  such  circuit,  chancery  and  other  inferior  courts  as  the 
Legislature  may  from  time  to  time  ordain  and  establish. 
There  is  nothing  here  defining  the  jurisdiction  of  the 
Chancery  Court. 

Code,  sec.  4279 :  "  The  Chancery  Court  shall  continue  to 
have  all  the  powers,  privileges  and  jurisdiction  properly 
and  rightfully  incident  to  a  court  of  equity  by  existing 
laws." 

Now  by  what  existing  law,  independent  of  sec.  2806  of 
the  Code,  allowing  suit  directly  against  the  State,  was  any 
such  suit  part  of  the  jurisdiction  incident  to  a  Chancery 
Court?  Certainly  no  statute  can  be  produced,  nor  can  any 
principle  of  the  common  chancery  law  be  found,  for  the 
English  law  is  unquestionable  that  no  suit  lay  against  the 
crown  except  by  express  consent.  The  petition  of  right 
was  the  only  mode  of  suing  the  Crown.  The  consent  most 
be  given.  Of  course,  with  that  restriction,  the  law  is  so 
here,  and  so  our  cases  where  the  State  has  been  sued  and 
relief  granted  against  it,  except  those  arising  under  the 
Code,  are  all  cases  of  this  sort.  But  this  admits  that  the 
suit  is  not  brought  and  does  not  lie  of  common  right. 

McLean,  J.,  in  Bnscoew.  Bankof  Com.  of  Kentucky  ^  11  Pet.> 
321,  says :  "  No  sovereign  state  is  liable  to  be  sued  without  her 
consent."  In  the  same  case,  quoting  from  United  States  \» 
The  Planters'  Bank  of  Georgia,  9  Wheat.,  904:  "Many  of 
the  states  of  the  Union  who  have  an  interest  in  banks  are 
not  suable  even  in  their  own  courts." 

Thompson,  J.,  argues  the  case  in  a  concurring  opinion  on 
the  assumption  that  a  state  is  not  subject  to  suit;  and  Story, 
J.,  in  a  dissenting  opinion,  says;  "It  is  admitted  that  he 
could  not  have  any  redress  because  the  state  is  not  suable.'^ 

Chief  Justice  Marshall  says:  "The  universally  received 
opinion  is  that  no  suit  can  be  commenced  or    prosecuted 


DECEMBER  TERM,  1875.  199 

State,  and  WataoD,  Trustee  v.  Bank  of  Tenneflaee. 

against  the  United  States;  that  the  Judiciary  act  does  not 
authorize  such  suit."  Cohens  v.  Virginia^  6  Wheat.,  411, 
412.  In  United  States  v.  Clark,  8  Pet.,  444,  he  says:  "As 
the  United  States  are  not  suable  of  common  right,  the  party 
who  institutes  such  suit  must  bring  his  case  within  the  au- 
thority of  some  act  of  Congress  or  the  court  cannot  exercise 
jurisdiction  over  it."  The  counsel  for  the  United  States  con- 
tends that  George  F.  Clark  has  not  by  his  petition  made  a 
case  in  which  the  United  States  have  consented  to  be  sued, 
and  consequently,  that  the  court  of  the  district  has  no  jur- 
isiliction. 

In  Kendall  v.  United  States,  12  Pet.,  611,  Thompson,  J., 
Bays:  "The  United  States  could  not,  of  course,  be  sued,  or 
the  claims  in  any  way  enforced  against  the  United  States 
without  their  consent  obtained  through  an  act  of  Congress, 
etc." 

Catron,  J.,  in  Decatur  v.  Paulding,  14  Pet.,  520,  in  a  dis- 
senting opinion,  argues  this  question  with  much  force,  but  I 
do  not  quote  it,  because,  being  a  dissent,  it  may  be  regarded 
as  not  being  authority,  but  he  certainly  points  out  the  evils 
most  clearly. 

It  is  well  settled  that  no  action  of  any  kind  can  be  sus- 
tained against  the  government  itself  for  any  supposed  debt 
unless  by  its  own  consent  under  some  special  statute  allow- 
ing it.  Reeside  v.  Walker,  11  How.,  290,  citing  Briscoe  v. 
Bank  of  Commonwealth  of  Kentucky,  11  Pet.,  321 ;  4  How., 
288;  9  How.,  389. 

In  Gaines  v.  Thompson,  7  Wall.,  351,  the  court  say :  "  It 
is  clear  she  had  no  other  legal  remedy.  The  United  States 
could  not  be  sued.  The  secretary  could  not  be  sued  in  any 
other  form  of  action  than  mandamus." 

It  is  said  that  Vattel  has  declared  it  to  be  the  practice  of 
all  enlightened  governments  to  allow  their  citizens  a  right 
of  suit,  and  that  Mr.  Story  applauds  the  doctrine ;  and  this 
is  true,  but  Mr.  Story  does  it  in  lamenting  that  the  United 
States  has  failed  to  make  such  a  provision,  and  so  was  an 
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exception  to  this  practice,  and  not  to  show,  as  the  counsel 
does,  that  the  courts  could  do  it  without  legislative  aid. 
Story's  Com.,  sec.  1672,  cited  in  Curtis'  Com.,  sec.  57,  n. 

CASES  IN  tennessp:k. 

In  the  case  of  Willams  v.  The  Register  of  West  Tennessee^ 
Cooke,  217,  218,  219— a  case  argued  by  Haywood,  White- 
side and  Cooke  for  plaintiff,  and  by  Balch  for  defendant — 
Overton,  Judge,  says:  "This  part  of  the  Constitution  as  to 
(compelling  the  State  to  do  an  act,  which  in  morality  and 
justice  it  ought  to  perform,  must  be  viewed  as  a  dead  letter 
until  some  mode  of  proceeding  shall  be  pointed  out 
l)y  the  Legislature."  As  yet  no  method  has  been  pointed 
out. 

"  The  obligation  contracted  by  the  State  *  *  * 
we  have  no  doubt  the  State  is  morally  bound  to  comply 
with;  but  does  the  Constitution  or  the  nature  of  our 
government  furnish  the  means  to  the  judicial  department 
to  compel  an  observance  of  this  contract  in  issuing  a  grant, 
when  the  State  has  expressly  said  it  will  not  issue  one.  The 
State  has,  by  its  act  of  1809,  prohibited  its  officers  from 
issuing  a  grant  or  grants  on  this  warrant.  Is  it  proper  that 
the  judicial  department  should  order  these  officers  to  do  an 
net  that  is  forl)idden  ?  *  *  *  Political  considera- 
tions may  interfere  to  prevent  a  state  temporarily  from  dis- 
charging a  moral  obligation.  *  *  *  "pji^  court 
cannot  but  perceive,  that  to  grant  a  msnidamus  in  this  case, 
would  in  effect  sanction  the  idea  that  the  State  may  be  sued. 
^'         *         *         *  On  general  principles,  the  idea  of 

an  individual  citizen  or  subject  compelling  the  sovereign  to 
do  an  act  is  repugnant  to  every  idea  of  sovereignty.  It  is 
true  the  Constitution  has  said  the  Legislature  shall  have 
power  to  provide  a  remedy.  This,  however,  they  have  not 
done;  and  until  it  is  done,  it  is  not  in  the  power  of  the 
court  to  do  that  to  which  the  Legislature  are  competent. 
Suppose  the   State    indebted    to   an    individual,  this  court 
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conlH  not  grant  a  mandamus  com(>elling  the  treasurer  to 
pay  it." 

"There  is  an  obligation,  morally  speaking,  but  it  is  an 
imperfect  one,  and  the  Legislature  has  not  thought  it  proper 
to  give  to  the  judicial  department  any  power  or  means  to 
compel  the  performance  of  it.  Until  the  power  shall  be 
communicated,  there  can  be  legal  power  whatever  vested. 
For  the  purpose  of  administering  justice,  the  Constitution 
has  vested  in  the  different  departments  certain  powers. 
Each  department  has  its  province  marked  out,  within  which, 
as  within  their  respective  orbits,  each  must  move  without 
collision ;  then  the  Constitution  will  be  preserved  from  des- 
traction.  An  assumption  of  power  by  one  branch  of  the 
government,  which  properly  belongs  to  another,  weakens 
the  main  pillar  on  which  it  rests.  By  repeated  acts  of  as- 
sumption, the  fabric  totters,  falls ;  and  with  it  all  that  is 
valuable.  (See,  to  the  same  effect,  Rhode  Island  v.  Maaaor- 
chu9dt8,  12  Pet.,  721,  722.)  *  *  '^  *  It  is 
the  province  of  the  judicial  department  to  determine  be- 
tween man  and  man  ;  and  not  between  the  State  and  its 
citizens,  where  there  is  no  vested  perfect  right  to  a  grant, 
legal  or  equitable.  *  *  *  With  the  view  we 
now  possess  of  this  subject,  the  act  of  1809  seems  to  be 
void  on  account  of  its  repugnance  to  the  provisions  of  the 
Constitution,  but  this  court  cannot  perceive  that  it  posses- 
ses any  physical  power  to  compel  the  State  to  issue  u 
l^rant." 

The  case  of  the  Justices  of  Cannon  County  v.  Hoodenpyky 
7  Hum.,  146,  is  a  very  instructive  one  on  the  subject  of  the 
jwwer  and  jurisdiction  of  courts  over  public  bodies,  for 
which  reason  I  quote  the  words  of  the  opinion.  That  was 
an  application  for  a  mandamus  to  compel  a  County  Court  to 
levy  a  tax  :  "The  power  is  given — granted  to  the  justices, 
»nd  not  the  duty  imposed;  within  their  limited  sphere  they 
liave  a  discretion  to  exercise  of  the  same  character  with  that 
of  the  Legislature  itself.     They  will  inquire  into  the  itate  of 


202  NASHVILLE : 


State,  and  Watson,  Trustee,  v.  Bank  of  Tennessee. 


the  debts  of  the  county  public,  and  into  the  means  of  the 
name  public.     It  is  their  moral  and  political  duty  so  to  ex- 
ercise this  power  as  to  preserve  good  faith,  and  to  maintain 
the  public  credit  in  a  healthful  condition.     If  they  omit  to 
do  this,  the  corporation  must  be  sought  for  among  their  con- 
stituency in  enlightened  and  honest  public  sentiment.    There 
is  no  principle  upon  which  the  judicial  department  can  com- 
pel the  exercise  of  this  subordinate  taxing  power,  which 
would  not  justify  the  same  mandatory  supervision  over  the 
taxing  power  of  the  Legislature  itself.     No  one  would  claim 
this  for  the  courts.     They  have  no  more  power  to  assess,  or 
command  the  assessment  of  taxes,  than  the  Legislature  has 
to  adjudge  or  to  command  the  adjudication  of  lawsuits. 
And  while  the  courts,  as  is  their  duty,  shall  firmly  maintain 
themselves  with  reference  to  the  other  departments  in  the 
exclusive  exercise  of  the  judicial  power,  it  becomes  them  to 
avoid  encroaching  upon  the  other  departments  of  the  gov- 
ernment in  the  discretionary  exercise  of  political  power.     It 
would  be  a  great  evil,  deeply  to  be  deplored,  if  the  Legisla- 
ture should  at  any  time  fail  to  sustain  the  public  faith  and 
credit,  by  fully  discharging  the  debts  of  the  State,  but  that 
evil  cannot  be  averted  by  the  courts  awarding  against  them 
a  peremptory    mandamus,  to  assess  taxes  adequate  to  the 
payment  of  the  public  debt;  because,  to  attempt  this  would 
be  going  beyond  the  sphere    in  which  judicial    power  is 
properly  exercised.     It  is  an  evil  of  less  magnitude,  but 
atill  8  great  evil,  for  a  county  to  omit  to  provide  for  the  pay- 
ment of  its  debts ;  but  that  evil  cannot  be  corrected  by  com- 
pulsory steps  on  the  part  of  the  courts  to  enforce  assessment 
of  taxes.     If,  owing  to  the  pressure  of  the  times,  the  general 
embarrassment  of  the  community,  or  the  like  cause,  influ- 
encing the  exercise  of  the  taxing  power  by  the  County 
Court,  they  should  abate  the  county  assessment  below  the 
limits  of  their  power,  every  creditor,  for  whatever  sum, 
might,  upon  the  principle  upon  which  this  mandamus  was 
issued,  file  an  application  in  the  Circuit  Court,  ascertain  his 
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debty  and  obtain  his  order  on  the  County  Court  to  levy  a 
tax  and  pay  his  debt/' 

"  But  it  is  argued  very  strenuously  that  these  relators  are 
entitled  to  some  remedy^  and  that  there  is  no  other  remedy 
except  that  furnished  by  mandamus.  Many  grievous 
wrongs  may  be  imagined  as  possible  to  result  from  the  ex- 
ercise or  non-exercise  of  political  power,  in  the  legislative 
and  executive  departments,  which  cannot  find  a  remedy  in 
the  courts  ot  justice.'^ 

The  foregoing  cases  contain  an  answer  to  the  question 
raised  upon  the  clause  in  the  Constitution,  that  the  courts 
shall  be  open,  etc.  That  clause  is  found  in  immediate  con- 
nection with  the  power  conferred  on  the  Legislature  to  pro- 
vide for  suits  against  the  State.  Of  course  this  is  conclusive 
that  it  is  not  in  regard  to  suits  against  the  State  that  the 
courts  are  imperatively  required  to  be  open,  but  only  as  to 
the  ordinary  sul)jects  of  litigation  between  citizen  and  cit- 
ixen. 

This  is  clearly*  caught  in  the  case  of  Devine  v.  Harvey^  7 
T.  B.  Monroe,  440,  hereinafler  quoted,  and  there,  of  a  Con- 
stitution which  makes  it  imperative  on  the  Legislature  to 
provide  for  suits  against  the  State.  In  our  Constitution, 
the  keeping  the  courts  open  is  imperative,  but  the  jurisdic- 
tioD  over  the  State  is  optional  with  the  Legislature.  It  is 
impossible  that  the  Convention  intended  to  include  the  op- 
tional in  the  imperative. 

The  case  of  Lawry  v.  FraiidSy  2  Yer.,  536,  is  a  recogni- 
tion of  the  want  of  jurisdiction  over  the  State  or  its  officers. 
The  court  says :  ''  It  is  useless  to  examine  with  minuteness 
the  question  of  jurisdiction,  as  it  is  the  object  of  the  State 
and  the  parties  interested  generally  to  have  the  opinion  of 
the  court  upon  the  power  of  the  Legislature  to  sell  the 
school  lands.  This  was  requested  at  our  hands  by  resolution 
4d  the  last  session,  which  we  will  comply  with  in  this 
opinion/' 

The  case  of  ITie  School  Commissioners  v.   7%e  Statey  7 
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Hum.,  115^  is  also  a  case  in  which  the  Legislature  gave  the 
right  to  sue  to  the  commissiouers^  and  the  court  held  that 
the  jurisdiction  being  conferred,  they  would  proceed  accord- 
ing to  law  and  give  **  appropriate  damages/'  They  disobey 
a  statute  which  attempts  to  change  the  rule  of  damages,  bol 
they  rely  upon  the  fact  that  the  statute  giving  the  jurisdic- 
tion is  not  repealed. 

The  case  of  A.  R.  Orozier,  CompL,  v.  The  State  ex  rel.,  is 
a  case,  brought  amicably,  to  determine  the  question  what 
was  the  proper  compensation  for  a  certain  judge.  It  was 
placed  upon  its  merits  purely  by  the  Attorney-General,  and 
decided  without  any  question  of  jurisdiction  being  raised. 

The  only  other  case  found,  in  which  the  State  is  a  party 
defendant,  is  The  State  v.  Orutchjield,  3  Head,  118,  brought 
under  the  act  of  1855,  Code,  2807,  which,  of  course,  can 
throw  no  light  on  this  question. 

In  Fry  v.  Bntton,  2  Heis.,  606,  609,  this  court  held  that 
a  suit  brought  to  enjoin  the  State  by  service  on  the  District 
Attorney  and  sheriff  was  a  nullity,  both  oa  the  ground  that 
the  State  could  not  be  sued,  and  on  the  ground  that  the  suit 
was  not  in  proper  form. 

In  Devine  v.  Harvey^  7  T.  B.  Monroe,  (Ky.)  440,  the 
court  says :  '*  It  seems  to  be  conceded  on  all  hands  that  the 
State  cannot  be  made  a  party  defendant,  and  is  not  suable  in 
her  own  courts." 

Although  the  Constitution  has  declared  that  "the  General 
Assembly  shall  direct  by  law  in  what  manner  and  in  what 
courts  suits  may  be  brought  against  the  commonwealth;" 
yet  that  body  never  complied  with  this  direction,  biit  has 
hitherto  kept  in  their  power  the  granting  of  justice  to  the 
creditors  of  the  State  on  petition.  This  voluntary  grant  of 
the  State  to  individuals  is  the  only  judgment  and  execution 
to  which  the  State  is  subject.  Whatever  then,  the  claims 
of  Devine  may  be  against  the  State,  and  however  clearly 
they  may  be  acknowledged,  the  State  cannot  become  a  gar- 
nishee, and  we  cannot  suppose  that  this  act  granting  juris* 
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diction  to  the  Chancellor  was  intended  to  make  the  State 
suable/,  (The  statute  applied  to  all  "choses  in  action  be- 
longing to  any  debtor.") 

"Nor  do  we  conceive  that  the  Auditor  and  Treasurer  are 
proper  parties  to  the  controversy,  or  that  they  can  be  used 
as  a  substitute  for  the  State.  ''  They  are  not  officers  ap- 
pointed to  defend,  etc.  *  *  *  ^g  i\^q  State  is 
not  suable,  and  the  Auditor  and  Treasurer  are  not  proper 
parties  in  lieu  of  the  State,  it  remains  to  inquire  whether 
*  *  *  the  Chancellor  ought  or  ought  not  to  com- 
pel Devine  to  transfer  the  claim;"  and  they  held  against 
this,  though  they  held  that  it  was  such  a  claim  as  Devine 
might  compel  the  Auditor  and  Treasurer  to  pay,  there  hav- 
ing been  a  specific  appropriation  by  law  to  pay  him  that 
money,  bringing  the  case  within  a  class  that  I  will  discuss 
further  on. 

In  Seymour  v.  Milford  &  Ch,  T.  Oo.y  10  Ohio,  the  court 
say:  "The  State  as  such  cannot  be  subjected  to  an  action 
at  the  suit  of  one  its  citizens,  and  of  course  its  property  can- 
not be  subjected  to  an  execution,  for  there  can  be  no  execu- 
tion unless  there  is  first  an  action  and  a  judgment.  But  if 
the  State  becomes  interested  as  a  stockholder  in  a  cor])ora- 
tion,  such  interest  will  not  protect  the  corporation  from 
soit,  nor  will  it  protect  the  property  of  the  corporation  from 
execution.  But  the  State  may  lend  its  aid  to  a  corporation, 
under  such  laws,  and  under  such  circumstances,  that  its  in- 
terests in  the  corporation  shall  not  be  subject  to  the  ordinary 
process  of  execution." 

This  case  is  also  valuable  as  defining  clearly  the  extent  to 
which  a  state  is  liable  to  suit  as  a  corporation,  and  serves  to 
correct  some  less  accurate  statements  in  other  decisions  on 
this  subject. 

Ckarran  v.  The  State  of  Arkansas  is  not  of  any  avail  as  to 
tbe  right  to  sue  the  State.  The  jurisdiction  was  gained  un- 
der the  Constitution  of  the  State,  which  gave  the  right  to 
8(ie  the  State  as  an  inalienable  right  of  the  citizen.     Of 
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course  it  did  not  stand  u})on  any  principle  akin  to  the  gen- 
eral law  on  the  subject  of  the  right  to  sue.  When  jurisdic- 
tion was  obtained,  and  a  question  arose  in  the  state  courts 
which  involved  the  Constitution  of  the  United  States,  a 
writ  of  error  lay  to  the  Supreme  Court,  and  its  jurisdiction 
followed  of  course. 

Foreign  sovereigns  are  not  liable  to  suits  in  the  courts  of 
this  country. 

And  this  is  the  universal  principle.  DeHuber  v.  Queen 
of  Portugal,  7  Eng.  Law  and  Eq.,  340,  citing  Duhe  of 
BmnBicick  v.  King  of  Hanover,  then  recently  decided  in  the 
House  of  Lords,  for  the  proposition,  that  an  action  cannot 
be  maintained  in  any  English  court  against  a  foreign  poten- 
tate for  anything  done  or  omitted  to  be  done  by  him  in  his 
public  capacity  as  representative  of  the  nation  of  which  he 
is  head,  and  that  no  English  court  has  jurisdiction  to  enter- 
tain any  complaint  against  him  in  that  capacity,  p.  350. 
This  is  precisely  the  reverse  of  the  position  for  which  the 
case  was  cited  by  my  learned  friend,  (Mr.  Humphreys.) 
This  case  is  decided  in  6  Beav.,  1,  by  the  Master  of  Rolls; 
and  reported  13  Law  J.  Rep.,  (N.  S.)  Chanc,  107,  either 
on  the  same  hearing  or  a  subsequent  one  before  the  Lord 
Chancellor  probably,  and  finally  in  2  House  of  Lords  Cas., 
1.  See  also,  to  the  same  point,  Nabob  of  the  Camatie  v. 
East  India  Co.,  1  Ves.  Jr.,  371,  387 ;  s.  c.  2  Ves.  Jr.,  66, 
60 ;  8.  c.  4  Brown,  C.  C.  1 80 ;  s.  c.  3  Brown,  C.  C.  292,  310. 

This  matter  stands  upon  a  different  principle  entirely 
from  that  on  which  a  sovereign  is  exempt  in  his  own  court. 
One  is  upon  the  law  of  nations,  and  the  principle  that  it 
would  be  impossible  to  maintain  friendly  relations  between 
nations,  each  of  which  was  claiming,  without  consent  to  ad- 
judge in  its  courts  claims  against  the  other.  The  power  of 
the  Supreme  Court  of  the  United  States,  as  the  arbiter  of 
states,  has  proved  so  odious  that  a  constitutional  amendment 
prohibited  it.  It  would  be  much  more  so  with  independent 
states. 
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It  is  true  a  foreign  government  may  come  into  the  courts 
of  this  country  and  sue.  To  grant  such  relief,  is  a  duty 
which  each  nation  owes,  in  comity,  to  every  other  towards 
which  it  maintains  friendly  relations.  But  it  would  cer- 
tainly be  most  unwise  for  a  nation  to  open  its  courts  to  the 
claims  of  another  nation  upon  its  own  citizens,  or  others  re- 
biding  or  sojourning  within  its  borders,  without  making  such 
rules  and  regulations  as  would  protect  the  defendants  from 
oppressive  suits.  Therefore  every  court,  in  allowing  such 
suits  to  be  brought,  has  required  as  a  condition  to  granting 
any  relief,  that  the  foreign  government  shall  submit  itself  to 
its  jurisdiction,  so  that  justice  may  be  done  fully.  But  see 
how  fully  the  principle  of  exemption  from  suit  is  recognized 
ia  that  very  case.  In  the  case  of  the  Colombian  Oovemr 
meat  v.  Rothschilds,  1  Simons,  94,  the  court  refused  to  take 
the  jurisdiction  until  some  person  subject  to  the  jurisdiction 
should  be  named  who  could  be  served  with  process,  and 
against  whom  a  judgment  could  be  rendered ;  a  strong  re- 
cognition of  itself  of  the  rule  that  the  nation  was  not  subject 
to  a  cross  suit,  and  so  must  put  some  one  forward  who  was 
sabject.  See  also  the  later  cases :  Smith  v.  Wegueliuj  8 
Law  Rep.,  198 ;  Gladstone  v.  ifusurus  Bey,  1  H.  &  M.,  495 ; 
United  States  .  Prioleau,  2  H.  &  M.,  559 ;  and  Gladstone  v. 
Ottiman  Bank,  1  H.  &  M.,  505. 

In  the  earlier  cases,  such  suits  were  only  entertained  upon 
an  express  undertaking  to  submit  to  cross-bill  and  cross  re- 
lief, putting  the  case  on  the  foot  of  voluntary  submission. 
But  when  this  came  to  be  perfectly  understood  among  the 
nations,  the  courts  dropped  the  form  of  the  express  agree- 
ment, and  said  it  might  be  implied.  Here  then  we  have 
the  true  foundation  of  this  practice  in  the  principle  of  ex- 
emption. 

But  in  regard  to  the  power  of  the  courts  over  their  own 
government,  the  very  idea  of  this  agency  assuming  to  con- 
trol not  only  its  co-ordinate  branches,  declared  by  the  Con- 
stitution to  be  separate  and  independent,  but  to  assume  to 
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control    the   State  itself,   the  grand  aggregate  is  for   the 
creature  to  assume  to  control  its  creator. 

The  organization  of  courts  is  a  matter  of  positive  law; 
their  jurisdiction  is  defined  by  law,  and  when  that  jurisdic- 
tion is  not  conferred  it  does  not  exist. 

The  interference  in  favor  of  a  foreign  state  being  optional, 
and  a  matter  of  comity  with  the  State,  they  ought  to  make 
it  a  condition  of  their  action,  that  they  be  placed  in  a  con- 
dition to  do  complete  justice,  and  therefore  they  do  hold 
that  they  will  only  take  jurisdiction  where  they  can  do  com- 
plete and  full  justice.  To  render  a  decree  in  favor 
of  a  foreign  government  for  its  claim,  and  remit  the 
citizen  to  a  petition  to  that  foreit^n  government  which  had 
denied  him  the  defense,  would  be  the  very  Quixotism  of 
comity. 

But  in  regard  to  the  right  of  the  State  to  sue  her  citizens 
or  officers,  it  is  an  absolute  right  fixed  by  law.  One  of  the 
purposes  for  which  courts  were  instituted  was  to  enforce  the 
policy  of  the  State  in  regard  to  her  revenue.  But  the  same 
state,  as  part  of  the  same  system  of  policy,  has  reserved  to 
herself  the  right  to  be  exempt  from  having  her  liabilitities 
declared  by  the  same  judicial  agencies,  and  reserved  to  the 
legislative  council,  or  her  accounting  officers,  the  settlement 
of  claims  against  herself. 

The  Constitution  guarantees  to  the  people  of  the  State 
the  right  to  do  these  things  in  such  manner  as  the  Legisla- 
ture may  deem  proper.  It  is  a  matter  of  state  policy 
whether  she  is  subject  to  suit  or  not,  and  the  State  having 
adopted  the  policy  of  standing  on  her  natural  exemption, 
and  designated  no  means  by  which  she  may  be  sued,  the 
result  is  that  she  cannot  be.  Nor  can  the  courts,  in  admin- 
istering the  absolute  and  statutory  right  of  the  State  to  sue, 
assume  to  place  any  conditions  upon  the  exercise  of  the 
functions  which  the  Constitution  and  laws  have  assigned  to 
them,  or  place  their  action  or  non-action  on  any  basis  but 
that  of  obsolute  obligation. 
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The  court  is  referred  on  this  point  to  ITie  Justices  of  Can- 
non V.  Hoodenpyle,  7  Hum.,  146,  147. 

The  complaint  is  made  of  the  want  of  a  remedy.  On 
this  point,  I  quote  the  last  sentence  of  the  opinion  in  7 
Ham.,  147  :  "  But  it  is  argued  very  strenuously  that  these 
relators  are  entitled  to  some  remedy,  and  that  there  is  no 
other  remedy  but  that  furnished  by  mandamus.  Many  gre- 
vious  wrongs  may  be  imagined  as  possible  to  result  from 
the  exercise  or  non-exercise  of  political  power,  in  the  legis- 
lative and  executive  departments,  which  cannot  find  a 
remedy  in  the  courts  of  justice.  Whatever  may  have  been 
decided  in  other  countries  or  governments,  under  a  different 
organization  and  distribution  of  political  power,  we  are  sat- 
isfied that  by  our  Constitution  and  laws  the  remedy  at- 
tempted to  be  adopted  and  enforced  on  behalf  of  the  relators 
in  this  case  does  nojt  exist.^' 

A  court,  therefore,  stands  as  to  its  own  government  in  a 
different  relation  entirely  from  that  which  it  occupies 
towards  a  foreign  state.  To  the  former,  its  duty  is  defined 
by  positive  law  to  which  it  has  no  right  to  affix  conditions; 
to  the  latter,  as  its  duties  are  optional,  it  may  affix  condi- 
tions, such  as  are  necessary  to  enable  it  to  do  complete 
justice. 

The  comparison  of  this  country  with  despotic  countries, 
a«  a  means  of  casting  odium  on  the  view  here  presented,  is 
entitled  only  to  a  passing  word.  In  all  other  countries, 
government  has  had  attached  to  it  the  idea  of  personal 
power,  and  as  personal  power  in  the  sovereign  has  often  de- 
veloped into  tyranny,  there  is  much  that  is  odious  in  the 
idea  of  imperial  power.  In  such  a  government,  exemption 
from  suit  might  well  become  odious.  But  the  very  fact 
that  cur  government  is,  so  to  speak,  impersonal,  that  our 
only  idea  of  it  is  a  grand  aggregate  of  individuals  consti- 
tuting the  State — each  advocating  or  supporting  only  such 
laws  as  he  is  willing  to  submit  to  and  be  governed  by  in  his 
own  person  and  property — deprives  the  rule  of  the  majority 
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of  that  odious  feature  which  exists  where  the  governor  is 
not  subject  to  the  law  of  the  governed. 

If  the  people  of  a  great  state  prefer,  as  individuals,  that 
their  rights  against  the  community  should  be  left  to  the 
legislative  will  for  enforcement,  rather  than  that  their  fiscal 
policy  should  be  embarrassed  by  suits  at  periods  when  they 
would  not  be  able  to  meet  the  obligations  of  their  creditors 
at  home  and  abroad,  then  no  odium  can  attach  to  the  grand 
aggregate  who,  as  individuals,  concur  in  this  policy ;  and 
the  Fourth  of  July  talk  about  republican  ideas  to  the  re- 
verse, does  not  arise  to  the  dignity  of  common  sense.  The 
outcry  of  the  foreign  creditor,  who  holds  many  millions  of 
our  bonds,  might  well  be  justified  if  made ;  but  the  cred- 
itors abroad,  against  whom  this  policy  is  aimed,  are  patient. 
The  citizen  at  home,  who  is  compelled  to  enforce  this  rule, 
chiefly  on  account  of  the  heavy  bond  debt,  has  no  ground 
of  complaint  when  his  own  policy  affects  his  own  interest. 
Whenever  the  citizen  makes  a  law  for  others,  he  must  sub- 
mit himself  to  that  law;  and  he  has  no  right  to  complain 
that  his  own  rule  of  policy,  applied  to  others,  interferes 
with  himself.  Let  kings  and  potentates  be  held  in  odium 
if  they  refuse  justice  to  their  subjects;  but  let  republics 
submit,  if  they  choose  to  adopt  a  rule  which  imposes  hard 
conditions  on  themselves. 

A  learned  and  able  opinion  of  Judge  Nott,  of  the  Court 
of  Claims,  placed  in  my  hands  by  the  Hon.  Sam'l  Milligan 
of  that  court,  is  worthy  of  careful  consideration,  as  it  seems 
to  be  an  exhaustive  review  of  the  authorities;  but  it  serves 
to  strengthen  my  view^  from  the  very  fact  that  it  brings 
forward  nothing  at  all  inconsistent  with  it. 

It  is  delivered  in  the  case  of  Ellds  A  Morris  Brown  v. 
The  United  States,  The  case  itself  merely  decides  that  the 
law  of  the  United  States  vesting  in  a  special  tribunal  the 
power  to  adjudge  cases  against  the  United  States,  and  grant- 
ing to  it  to  *^  generally  exercise  such  powers  as  are  necessary 
to  carry  out  the  powers  herein  granted  to  it"  (pp.  9,  18), 
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was  a  grant  of  power  to  enforce  the  decrees  of  the  court  by 
appropriate  writs  and  process  against  officers  of  the  United 
States.  Now,  what  application  has  this,  or  can  it  have,  to 
a  state  which  has  erected  no  such  court,  and  made  no  pro- 
vision of  similar,  or  of  any  character,  in  regard  to  any 
court  existing  ? 

The  decision  is  able  and  discriminating,  but  it  certainly 
proves  nothing  in  favor  of  a  right  of  suit  where  no  means 
are  provided  by  law.  On  the  contrary,  it  holds  that  as  our 
)H)wer8  are  strictly  bounded  by  the  act  which  grants  its 
powers,  and  that  it  only  extends  to  contracts  (p.  18),  it  does 
phow  much,  and  is  of  great  value  as  a  collection  of  author- 
ities on  the  subject  of  the  liability  of  states  and  officers  to 
suits;  but  the  suit^  will  be  found  to  be  in  every  case,  where 
they  have  been  sustained  against  officers,  cases  of  individ- 
uals holding  official  position,  who,  by  color  of  their  offices, 
have  injured  the  citizen  by  their  acts,  in  violaiion  of  his 
right,  and  in  violation  of  their  official  duty.  These  cases 
sue  the  individual  for  the  wrong  which  he  has  committed, 
and  hold  him  responsible  as  an  individual  for  the  wrong 
which  he  is  unable  to  justify  by  his  official  authority.  And 
in  this  class  of  cases,  it  is  held  that  in  nations  subject  to  be 
sued,  suit  cannot  be  maintained  against  the  State,  but  the 
individual  alone.  Tobin  v.  The  Queen,  16  Scott,  C.  P.  R., 
210.     Madrazo  v.  WilU,  3  B.  &  Aid.,  353. 

Walker  v.  Gongreve  is  of  this  class,  for  the  act  of  the  ord- 
nance office  infringing  this  patent  was  a  wrongful  act  (p.  5). 
Oarpmael  Patent  Cases,  356  :  Lord  Elden  had  got  his  blood 
up,  but  he  dissolved  the  injunction  in  that  case. 

The  Court  of  Exchequer  in  England,  like  our  Court  of 
Claims,  is  instituted  as  a  treasury  court,  and  has  an  estab- 
lished jurisdiction  and  practice,  just  as  the  other  courts 
have.  But  we  have  no  court  with  the  same  or  similar 
powers;  and  until  we  have  a  Court  of  Claims,  there  is 
nothing  in  our  system  analogous  to  the  Court  of  Exchequer, 
and  no  light  can  be  drawn  from  it.     It  is  stated   in  that 
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case  "  that  where  money  is  recovered  in  the  Court  of  Ex- 
chequer, the  treasurer  and  chamberlain  are  personally  re-" 
sponsible  if  they  do  not  pay  it  out  of  the  first  money  that 
comes  to  their  hands."  Will  any  one  pretend  that  any 
court  in  Tennessee  is  vested  with  such  a  power  by  which 
they  can  overrule  the  direction  of  the  Legislature  to  devote 
all  moneys  for  the  time  being  to  the  immediate  and  current 
expenses  of  the  government?  Yet  it  may  as  well  be  said 
that  this  citation  justifies  that  result,  as  that  it  proves  that 
a  stale  is  liable  to  be  sued  without  any  law  on  the  subject, 
or  any  court  clothed  with  the  jurisdiction  of  such  a  suit,  or 
any  machinery  instituted  in  view  of  such  suits.  The  case 
cited  of  Oidky  v.  Lord  Pahnei'sioUy  3  Brod.  &  Bing.,  p. 
275,  distinguishes  between  cases  where  the  act  of  the  officer 
is  tortious  and  wrongful,  and  those  in  which,  being  invested 
with  a  discretion,  he  improperly  exercises  his  discretion. 
In  such  a  case,  the  holding  is  that  the  officer  is  not  to  be 
subjected  to  the  multiplicity  of  suits  which  a  rule  allowing 
him  to  be  sued  would  give  rise  to.  He  is,  therefore,  held 
exempt.  This  court  has,  in  a  recent  case,  applied  this  very 
principle  to  officers  of  municipal  corporations  in  suits  by 
garnishment.  Surely  it  applies  to  the  officers  of  a  state 
with  much  more  reason,  where  the  State  has  withheld  the 
right  to  sue  it  at  all. 

It  has  been  held  that  the  highest  officers  of  the  govern- 
ment may  be  compelled  to  perform  a  merely  ministerial  act 
at  the  suit  of  the  person  injured  by  the  refusal.  But  what 
are  the  cases  given  as  ministerial  ?  Where  the  amount  of 
a  debt  is  settled  by  judgment,  the  act  of  collecting  or  the 
act  of  paying  is  ministerial  merely.  The  Governor,  Comp- 
troller and  Treasurer,  with  large  discretionary  powers  in 
general,  may  have  duties  to  perform  which  are  merely  min- 
isterial, as,  where  a  sum  of  money  is  ordered  by  the  Legis- 
lature to  be  paid  from  the  treasury  to  A.  The  act  of  issu- 
ing the  warrant  and  making  the  payment  is  simply  an  act 
in  obedience  to  a  specific,  mandate  of  the  superior  power — 
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ministerial,  as  the  act  of  a  sheriff  is  ministerial  in  executing 
a  writ.     But  if  the  direction  is  to  pay  to  such  as  have  per- 
formed certain  services,  the  exercise  of  the  power  to  ascer- 
tain who  constitute  the  class  to  be  paid,  brings  into  play 
new  qualities  and  powers,  which  it  would  seem  would  be- 
come  executive,  if  not  judicial,  or  quasi  judicial.     When 
it  gives  the  power  to  audit  accounts  and  make  final  settle- 
ments obligatory  on  the  parties,  the  power  to  control  these 
settlements  is  vested  in  no  other  department  than  the  legis- 
lative.    The  courts  cannot,  by   mandamus  or  injunction, 
<;ompel  or  prevent  the  settlement,  or  control  the  amount  of 
it,  simply  because  the  law  has  not  conferred  the  power.     It 
might  have  conferred  it,  or  it  may  at  any  time  confer  it; 
but  until  it  has  done  it,  the  want  of  power  is  a  bar  to  its 
exercise.     The  first  of  these  points,  that  an  executive  officer 
may  be  compelled  to  perform  an  act  simply  ministerial,  was 
substantially  held  in  Kendall,  P.  M.,  v.  The  United  StateSy 
12  Peters,  527 ;  but  even  that  has  been  questioned  in  14 
Peters,  520,  by  Mr.  Justice  Catron.     But  the  other  set  of 
cases  are  numerous  and  uniform,  holding  that  the  right  does 
not  exist  where  there  is  any  discretion  conferred.    Brashear 
V.  MasoUy  6  How.,  92;    Beeside  v.  Walker y  11  How.,  272; 
United  States  v.  Guthiie,  17  How.,  284 ;    United  States  v. 
Commissioner  of  the  Land  Office,  5  Wall.,  563;   Gaines  v. 
Thompson,  7  Wall.,  347 ;  The  Secretary  v.  McGarraghan,  9 
Wall.,   298.     For  convenience,   I  quote  portions  of  these 
cases.     In  Gaines  v.    Thomp^son,  7   Wall.,  351,  the  court 
say:     **  The  United  States  could  not  be  sued.     The  Secre- 
tary could  not  be  sued  in  any  other  form  of  action  than 
mandamus.'^      *     *     *      Quoting  from  The  Corner  of  Pat- 
ads  V.  Whiteley,  4  Wall.,  522,  they  say  :    '''  The  head  of  an 
executive  department  of  the  government  in  the  administra- 
tion of  the  various  and  important  concerns  of  his  office,  is 
required  to  exercise  judgment  and   discretion.     He  must 
exercise  his  judgment  in  expounding  the  laws  and  resolu- 
tions of  Congress  under  which  he  is  required  to  act.     If  a 
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suit  should  come  before  this  court  which  involved  the  con* 
struction  of  any  of  those  laws,  the  court  certainly  would 
not  be  bound  to  adopt  the  construction  given  by  the  head 
of  the  department,  and  if  they  supposed  his  decision  to  be 
wrong  they  would  of  course  pronounce  their  judgment.     * 

*  *  The  court  could  not  entertain  an  appeal  from  the 
decision  of  one  of  the  secretaries,  nor  revise  his  judgment 
in  any  case  where  the  law  authorizes  him  to  exercise  judg- 
ment or  discretion.  Nor  can  it,  by  mandamus,  act  directly 
upon  the  officer,  and  guide  and  control  his  judgment  and 
discretion  in  the  grdinary  exercise  of  his  official  duty.''      * 

*  *  The  court  then,  in  substance,  restate  the  proposition 
quoted  :  '^  Certain  powers  and  duties  are  confided  to  those 
officers,  and  to  them  alone,  and  however  the  courts  may,  in 
ascertaining  the  rights  of  parties  in  suits  properly  before 
them,  pass  upon  the  legality  of  their  acts  after  the  matter 
has  once  passed  beyond  their  control,  there  exists  no  power 
in  the  courts  by  any  of  its  processes  to  act  upon  the  officer, 
80  as  to  interfere  with  the  exercise  of  that  judgment  while 
the  matter  is  properly  before  him  for  action.  The  reason 
is,  the  law  reposes  this  discretion  in  him  for  that  occasion^ 
and  not  in  the  courts.  The  doctrine,  therefore,  is  as  appli- 
cable to  the  writ  of  injunction  as  it  is  to  the  writ  of  man* 
damns. 

In  the  one  case,  the  officer  is  required  to  abandon  his 
right  to  exercise  his  personal  judgment,  and  to  substitute 
that  of  the  court  by  performing  the  act  it  commands.  In 
the  other,  he  is  forbidden  to  do  the  act  which  his  judgment 
and  discretion  tell  him  should  be  done.  There  can  be  na 
difference  in  the  principle  which  forbids  interference  with 
the  duties  of  these  officers,  whether  it  be  bv  writ  of  man- 
damns  or  injunction."  Gainen  v.  Thompson,  7  Wall.,  353. 
He  then  cites  the  case  of  Mississippi  v.  Johnson,  4  Wall., 
475,  in  which  the  point  is  precisely  the  same. 

This  doctrine  dates  back  to  a  period  when  it  could  not  be 
suspected  of  being  warped  by  political  motives,  for  in  the 
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case  of  Hill  v.  The  United  States,  9  How.,  389,  the  court 
say:     "The  question  (of  the  right  to  enjoin  a  judgment  of 
the  United  States),  without  any  necessity  for  recurrence  to 
particular  examples,  would  seem  to  meet  its  solution  in  the 
regular  and  best  settled  principle  of  public  law.    No  maxim 
is  thought  to  be  better  established  or  more  universally  as- 
sented to  than  that  which  ordains  that  a  sovereign,  or  a 
government  representing  the  sovereign,  cannot,  ex  delicto, 
be  amenable  to  its  own  creatures  or  agents  employed  under 
its  own  authority  for  the  fulfillment  merely  of  its  own  le- 
gitimate ends.     A  departure  from  this  maxim  can  be  sus- 
tained only  on  the  ground  of  permission  on  the  part  of  the 
sovereign  or  the  government  expressly  declared,  and  an  at- 
tempt to  overrule  or  impair  it,  on  a  foundation  independ- 
ently of  such  permission,  must  involve  an  inconsistency  and 
confusion,  both  in  theory  and  practice,  subversive  of  regu- 
lated order  and  power.     Upon  the  principle  here  stated,  it 
has  been  held  that  in  cases  of  private  grievance  proceeding 
from  the  Crown,  the  petition  of  right  (see  Chisholm  v.  State 
of  Georgia,  2  Dall.,  429,  for  a  learned  review  of  the  English 
law  on  this  subject)  in  England  has  been  the  nearest  ap- 
proach to  an  adversary  position  to  the  government,  that  has 
been  tolerated,  and  upon  the  same  principles  it  is,  that  in 
our  own  country  in  instances  of  imperfect  land  titles  special 
legislation  has  been  adopted,  to  permit  the  jurisdiction  of 
the  courts  upon  the  rights  of  the  government.*'     He  then 
cites  United  States  v.  McLemare,  4  How.,   286,  as  having 
"broadly  laid  down  as  the  law,  that  a  circuit  court  cannot 
entertain  a  bill  on  the  equity  side  of  the  court  praying  that 
the  United  States  may  be  perpetually  enjoined  from  pro- 
ceeding upon  a  judgment  obtained  by  them,  as  the  govern- 
ment is  not  liable  to  be  sued   except  by  its  own   consent 
given  by  law." 

"It  will  not  do  to  say  that  the  result  of  the  proceeding 
hy  mandamus  would  show  the  title  of  the  relator  to  his 
l»y,  the  amount,  and  whether  there  were  any  moneys  in 
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the  treasury  applicable  to  the  deiuand  ;  for  upon  this  ground 
any  creditor  of  the  t^overnment  would  be  enabled  to  en- 
force his  claim  against  it  through  the  head  of  the  proper 
department  by  means  of  this  writ."  Brashear  v.  Mason,  6 
How.,  102. 

Mr.  Justice  Field,  in  the  case  of  ''The  Sir^n,''  7  Wall., 
153,  says:     "It  is  a  familiar  doctrine  of  the  common  law 
that  a  sovereign  cannot  be  sued  in  his  own  courts  without 
his  consent.     The  doctrine  rests   upon   reasons  of  public 
policy — the  inconvenience  and  danger  which  would  follow 
from  any  different  rule.     It  is  obvious  that  the  public  ser- 
vice would  be  hindered,  and  the  public  safety  endangered, 
if  the  supreme  authority  could  be  subjected  to  suit  at  the 
instance  of  every  citizen,  and   consequently  controlled  in 
the  use  and  disposition  of  the  means  required  for  the  proper 
administration   of  the  government.     The  exemption  from 
direct  suit  is  therefore  without  exception.     This  doctrine  of 
the  common  law  is  equally  applicable  to  the  supreme  au- 
thority of  the  nation — the  United  States.     They  cannot  be 
subjected  to  legal  proceedings  at  law  or  in  equity  without 
their  consent;    and    whoever    institutes  such    proceedings, 
must  bring   his  case  within   the  authority  of  some  act  of 
Congress." 

This  case  cites  the  admiralty  cases,  the  most  numerous 
•  class  I  have  yet  found,  to  show  the  extent  of  that  immu- 
nity from  suit.  Cootes'  New  Admiralty  Practice,  31  ;  The 
Athol,  1  W.  Robinson,  382;  The  Clara,  1  Swabey,  3;  The 
Swallow,  lb.,  30;  United  States  v.  Brig  Malek-Adhel,  2 
How.,  233;  Tlie  Lord  Hobart,  2  Dodson,  103,  per  Sir  Wni. 
Scott;  Brigs  v.  Light  Boats,  11  Allen,  167;  2  Atk.,  223; 
Hodge  v.  Attorney  General,  3  Younge  &  Col.,  342. 

To  recapitulate.  The  cases  on  this  subject  are  properly 
to  be  classed  under  four  heads. 

1.  Suits  against  the  State  directly.  These  were  provided 
ibr  by  the  Code,  since  repealed.  Tliey  may  be  brought  by 
express  permission  of  a  special  act,  as  the  case  of  The  Cb-m- 
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mififfinnprii  v.  The  State,  7  Hum.,  113.  Or,  by  resolutioD  of 
ilio  Legislature,  as  in  Lowfy  v.  Francis,  2  Yor.,  536.  Or, 
perha|)s,  by  consent  of  the  oiEcers  of  the  State  to  obtain 
judicial  direction,  us  in  Crozier,  CompVr,  v.  State,  ex  reL,  2 
Sneed,  410.  This  is  the  course  in  England,  where  the  leave 
to  prosecute  a  petition  of  right  is  granted  by  the  Crown. 
The  suits  in  the  United  States  Court  of  Claims  belong  to 
this  general  class,  as  the  court  is  instituted  and  its  powers 
defined  by  statute. 

2.  Suits  against  officers  of  the  State  for  acts  done  under 
the  direction  of  law,  or  of  a  statute.  This  is,  in  effect,  to 
sue  the  State,  and  by  indirection  to  do  what  cannot  be  di- 
rectly done.  For,  as  all  acts  of  a  state  must  be  done  through 
human  agencies,  if  every  citizen  acting  for  a  state  is  liable 
to  be  stopped  or  interfered  with  judically,  the  exemption  ia 
Quavailing.  Of  this  class  is  WiUiams  v.  Register  of  West 
Tentiesseey  Cooke,  213. 

3.  Suits  against  officers  for  acts  done  by  them  colore  offioii, 
but  not  authorized  by  law.  This  is  not  in  any  sense  a  suit 
against  the  State,  for  it  seeks  only  to  compel  the  officer  to 
account  out  of  his  own  means  for  his  act  not  authorized  by 
the  State.  This  is  a  numerous  class  in  England,  but  not 
fully  understood  in  this  country,  where  the  instances  are 
few.  See  Mostynv.  Fabrigas,  Cowp.,  161,  173,  which  i.s 
put  upon  the  ground  of  abuse  of  authority;  and  see  Lord 
Bellemont's  case,  2  Salk,  625.  Way  v.  Yally,  6  Mod., 
195. 

4.  Where  an  officer,  bound  by  law  to  perform  a  ministe- 
rial duty,  refuses  to  perform  it.  the  courts  will  compel  the 
performance.  As,  where  the  law  requires  that  the  Comp- 
troller shall  issue  a  warrant  to  A,  on  iiis  refusal  to  perform 
this  duty,  a  court  will  compel  him.  Kendall  v.  United 
Slates,  12  Pet.,  612.  This  is  merely  to  comjjel  the  officer 
to  obey  the  State,  not  to  compel  the  State. 

0.  Where  an  officer  is  clothed  by  law  with  a  discretion  to 
do  certain  acts,  or  to  judge  of  certain  conditions  or   pre- 
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requisites  on  which  he  is  to  act,  there  his  discretion  is  not 
to  be  controlled  by  the  act  of  the  courts. 

But  the  Code,  sec.  2807,  gave,  at  one  time,  the  right  to 
sue  the  State.  This  was  repealed  by  act  of  1865,  oh.  36, 
sec.  34. 

This  repeal  has  been  attacked  on  the  ground  that  the 
journal  shows  that  that  provision  was  put  on  an  appropria- 
tion bill  on  the  third  reading,  and  it  is  insisted  that  there- 
fore the  bill  was  not  three  times  read,  and  so  the  law  is  not 
passed  according  to  the  Constitution. 

The  legislative  practice,  from  the  organization  of  the  gov- 
ernment, has  settled  the  above  as  the  parliamentary  law  of 
this  Slate.     It  has  been  the  practice  from  the  earliest  times. 

The  repeal  has  been  treated  as  valid  by  the  Constitution 
of  1870,  which  assumes  the  necessity  of  legislation  to  con- 
fer the  right.  It  has  been  universally  treated  as  the  law, 
and  it  would  disturb  the  whole  policy  of  the  State  now  to 
hold  that  the  State  was  subject  to  suit. 

The  Convention  of  1870  discussed  this  subject,  and  made 
the  provision  that  the  State  might  provide  for  suits;  and  the 
discussion  showed  that  the  convention  understood  this  act 
as  being  in  force.  It  is  expressly  held  in  Fry  v.  BriUoriy  2 
Heis.,  608. 

Another  objection  has  been  urged  to  the  law.  That  it 
was  passed  after  a  protest  on  the  journals  shows  that  tbo 
same  proposition,  in  effect,  was  proposed  and  killed.  This 
is  not  the  proof  that  the  case  would  require,  if  any  proof 
could  answer. 

The  provision  prohibiting  the  Legislature  from  passing  a 
second  bill  to  the  same  eftiect,  after  one  had  been  rejected, 
although  in  the  Constitution,  is  merely  a  rule  of  parliament- 
ary law  to  save  time,  by  preventing  renewals  of  a  projjosi- 
tion  once  disposed  of;  but  it  must,  from  its  nature,  come 
within  the  class  of  provisions  found  in  every  constitution 
and  system  of  laws,  which  the  courts  cannot  enforce,  which 
are  essentially  directory,  and  disobedience  to  which,  how- 
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ever  wrong,  cannot  be  cured.  The  time  is  taken,  and  it  is 
impossible  to  regain  it.  It  is  absurd  to  throw  away  the 
fruits. 

The  labor  has  been  done  in  one  direction,  when  the  Con- 
stitution regarded  another,  or  other  directions  as  proper 
ooei>,  in  which  the  Legislature  should  work ;  but  being  done, 
where  is  the  profit  of  throwing  it  away  ?  Certainly  i^  would 
be  a  most  unreasonable  construction  which  would  result  in 
this  way.  Every  provision  to  which  the  consequence  of 
naility  is  not  expressly  attached  by  law,  should  be  held  to 
be  directory  whenever  to  make  the  acts  done  in  violation  of 
it  void  would  defeat  its  purpose,  or  would  not  tend  to  carry 
oat  its  objects.  A  statute  is  held  directory,  because  not 
affixing  in  terms  the  consequence  of  nullity.  Orowder  v. 
Sims,  7  Hum.,  259.  Constitution  held  directory,  etc..  Ford 
v.  Farmery  9  Hum.,  160;  2  Col.,  17.  See  also  Ferguson  v. 
Min,  &  Man.  Bank^  3  Sneed,  624-5. 

To  return  to  the  objections  under  the  first  clause.  It  is 
6aid  that  the  fact  that  the  amendment  is  not  germane  to  the 
bill,  is  a  fatal  objection.  What  is  germane  or  not  is  a  matter 
of  legislative  judgment;  and  their  judgment  as  to  their  own 
practice,  is  as  exclusive  and  as  conclusive  as  the  judgment  of 
this  court  as  to  its  practice.  It  might  well  be  regarded  as 
germane  to  an  appropriation  bill  to  raise  the  ways  and  means 
to  meet  the  appropriations,  or  to  divert  means  from  some 
other  souroe,  or  to  prevent  means  being  diverted  by  repeal- 
ing laws  for  that  purpose,  or  to  exempt  the  State  from  lia- 
bility to  be  sued. 

But  the  rule  as  to  what  is  germane  and  what  is  not,  and 
for  putting  on  amendments  germane  only^  is  one  which  no 
legislative  body  ever  adhered  to  strictly.  It  is  one  which 
the  Constitution  of  1834  did  not  institute  or  enforce,  and 
OBe  which  the  Legislature,  as  one  of  its  own  rules,  might 
dispense  with,  as  it  might  with  any  rule  made  by  its  own 
aathority,  and  the  violation  of  it  could  not  affect  the  valid- 
ity of  its  act. 
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The  Constitution  provides  that  every  bill  shall  be  read 
three  times,  etc.  Now,  what  is  a  bill?  What  constitatcs 
its  identity?  The  purpose  of  reading  a  bill  is  to  perfect  it 
by  amendments,  etc.,  but  every  amendment,  whereby  a  bill 
is  changed,  leaves  it  no  longer  in  all  respects  the  same. 
How  far  may  this  change  go?  Parliamentary  practice  of 
the  strictest  kind  allows  a  total  change  in  every  word  of  the 
bill  after  the  enacting  clause.  A  very  common  motion  is  to 
strike  out  all  afler  the  enacting  clause  and  insert.  Now^  is 
this  new  matter  the  same  bill  in  the  sense  of  the  Constito* 
tion.  If  it  is — and  certainly  no  one  can  hesitate  on  this 
point — then  it  results  that  the  identity  of  a  bill  is  something 
very  technical  and  very  diiferent  from  actual  identity,  or 
identity  of  words  and  figures,  or  even  of  ideas.  It  woald 
remain  the  same  bill,  though  every  idea  in  it  were  reversed; 
and  what  was  prohibited  in  the  bill  as  proposed,  were  per- 
mitted or  enjoined  in  the  bill  as  amended,  and  what  was  re- 
quired as  a  duty  at  the  outset,  were  made  crimes  of  by  the 
hill  on  the  last  reading.  So  the  only  feature  by  which  the 
lull  may  be  identified  may  well  be  the  number  in  the  roar- 
gin,  for  even  the  title  is  usually  settled  after  the  bill  has 
passed. 

It  results  that  unless  the  parliamentary  rule  as  to  matters 
germane  is  part  of  the  Constitution,  the  new  matter  may 
be  germane  or  not,  as  the  I^egislature  pleases;  for  if  it  be 
a  mere  rule  for  the  transaction  of  business,  to  be  disregarded 
when  the  House  chooses,  then  its  identity  is  not  affected  by 
the  subject  matter,  and  that  may  be  wholly  changed  also. 
The  Constitution  of  1870  regards  this  an  evil,  and  attempts, 
iu  some  degree,  to  correct  it.  It  is  said  the  rule  is  intended 
to  give  the  members  fair  notice.  No  notice  is  worth  any- 
thing to  the  member  of  a  legislative  body  but  the  constantly 
watchful  eye  and  ear.  If  you  have  notice  that  a  bill  suits 
your  views,  you  must  be  constantly  on  the  watch  of  it 
through  all  its  stages,  to  see  that  it  stays  in  a  shape  to  sait. 
If  you  know  that  a  complete  reversal  of  its  whole  policy 
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18  within  the  range  of  possible  contingencies^  why  are  you 
to  be  taken  by  surprise  at  any  minor  change  adding  some 
new  feature  germane  or  of  no  relationship  whatever?  The 
CSonstitution  of  1834  never  had  such  a  construction  while  it 
existed ;  to  give  it  now,  when  it  has  passed  away  and  a  new 
one  has  taken  its  place,  would  be  to  disturb  the  basis  ef  our 
statutory  law,  and  set^us  anew  to  tearing  up  the  foundations 
of  laws  on  the  statute  books  for  years  to  come.  Who  knows 
but  we  have  condemned  prisoners,  divested  estates,  annulled 
marriages,  built  railroads,  established  banks,  builded  cities, 
established  courts  and  made  judges,  under  laws  of  this  very 
character?  It  will  be  well  to  look  to  the  foundations  of  the 
edifice  of  statutory  law  before  we  interfere  with  a  rule  of 
practice,  however  bad  it  may  be,  which  has  been  uifderstood 
and  practiced  on  for  many  years,  and  on  which  so  much  has 
been  done. 

An  additional  reason  why  such  a  rule  is  not  to  be  adopted 
now  is,  that  it  has  been  rendered  uunecessary  for  the  future 
by  the  Constitution  of  1870,  which  provides  additional  re- 
strictions upon  legislation.  The  operation  of  the  rule  would, 
therefore,  be  retrospective  only,  and,  so  far  as  we  can  see, 
evil  only.  If  we  refuse  to  disturb  a  rule  of  property  be- 
cause rights  may  have  been  acquired  under  it,  shall  we  not 
much  more  hesitate  to  break  down  a  rule  or  practice  which 
may  not  only  involve  rules  of  property,  but  rights  to  life 
and  liberty.  Rights  to  franchises,  of  values  incalculable, 
would  certainly  be  found  to  be  involved,  and  we  may  well 
believe  that  the  derangements  of  business  and  rights  would 
be  incalculable  if  every  act  was  to  be  scrutinized,  and  the 
matter  not  germane  to  the  original  purpose  of  every  bill  was 
to  be  sifted  out  and  declared  void,  because  it  had  failed  of 
any  one  of  the  six  readings  which  the  Constitution  requires. 
The  pandoras  box  of  void  judicial  sales  would  be  a  trifle 
compared  to  this,  and  an  immortality  would  attend  those 
who  established  such  a  principle  more  deserved  and  lasting 
than  enviable. 
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THE   REPEAL   DOES   NOT   IMPAIR   CONTRACTS. 

Another  objection  taken  to  this  repeal  is,  that  it  impairs 
the  obligation  of  contracts.  Here  is  a  complete  confusion 
of  ideas.  The  mode  of  enforcing  contracts  against  the 
State  is  so  diiFerent  from  that  against  individuals,  that  the 
reasoning  which  applies  to  the  one  has  do  application  what- 
ever to  the  other.  The  only  moda  of  collecting  a  debt 
against  the  State  is  by  means  of  a  legislative  appropriation 
to  pay  it.  Now,  if  you  have  an  accounting  officer  to  ascer- 
tain and  report  debts  and  claims  to  the  Legislature,  it  cer^ 
tainly  does  not  impair  the  obligation  of  the  State's  contract 
to  abolish  that  office,  and  to  return  the  business  to  a  com* 
mittee  on  claims.  The  courts,  when  a  suit  could  be  brought 
against  *the  State,  were  perfectly  powerless  to  enforce  it 
No  execution  could  go  against  the  treasury.  No  mandamus 
lay  to  compel  officers  to  pay  out  money  which  the  Legisla* 
ture  had  appropriated  to  pay  officers,  in  discharge  of  judg- 
ments for  which  no  appropriation  had  been  made.  The  ac- 
tion of  the  courts  waj?,  therefore,  only  that  of  an  accounting 
agency,  and  in  no  sense  a  remedy,  a  compulsion  to  pay  or 
to  appropriate,  or  to  raise  the  money  by  taxation. 

This  was  held  as  to  counties,  before  the  acts  of  1855  and 
1857,  in  the  case  of  the  Justices  of  Cannon  County  v.  JBbo- 
denpylcy  7  Hum.,  145.  A  fortiori,  or,  perhaps,  more  prop- 
erly for  precisely  the  same  reason,  the  power  is  wanting  as 
to  the  State.  Indeed,  the  case  puts  it  upon  this  precise 
ground  at  page  147. 

But  the  Legislature,  at  its  present  session,  has  passed  an 
act  to  which  I  respectfully  ask  the  attention  of  the  court, 
declaring  the  repeal  valid,  and  enacting  that  no  court  in  the 
State  has  the  jurisdiction  to  render  judgment  against  the 
State  or  its  officers : 

AN   ACT   TO   PROTECT   THE  STATE   FROM  SUITS   AND 

JUDGMENTS. 

"Whereas,  By  act  of  1865,  ch.  36, sec.  34,  the  General 
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Assembly  of  the  State  of  Tennessee  repealed  sec.  2807  of 
the  Code  of  Tennessee,  giving  a  right  of  suit  against  the 
State;  and  whereas,  the  validity  of  that  repeal  has  been 
questioned ;  therefore, 

"  Section  1 .  Be  it  enacted  by  the  General  Assembly  of  the 
Stale  of  Tennensee,  That  the  said  34th  section  of  the  act  of 
1865,  chapter  36,  be  held  valid  and  in  force  from  the  date 
of  its  passage,  and  that  the  said  section  2807  of  the  Code 
was  by  said  act  effectually  re[)ealed. 

"Sec.  2.  JBe  it  further  enacted,  That  no  court  in  the  State 
of  Tennessee  has,  or  shall  hereafter  have,  any  power,  juris- 
diction or  authority  to  entertain  any  suit  against  the  State, 
or  against  any  officer  of  the  State,  acting  by  authority  of 
the  State,  with  a  view  to  reach  the  State,  its  treasury,  funds 
or  property,  and  all  such  suits  now  pending  or  hereafter 
brought  shall  be  dismissed  as  to  the  State  or  such  officers, 
on  motion,  ple*a,  or  demurrer  of  the  law  officer  of  the  State, 
or  counsel  employed  for  the  State. 

"  Sec.  3.  Be  it  further  enactedy  That,  the  public  welfare 
requiring  it,  this  act  take  effect  from  and  after  its  passage. 

"Passed  February  21,  1873. 

"  W.  S.  McGaughby, 

^^SpeaJcer  of  the  Hoxiae  of  liepreieiUativea, 

"A.  T.  Lacey, 

*^ Speaker  of  the  SencUe, 

"Approved  February  28,  1 873. 

"  John  C.  Brown, 

*^  Governor. 

"Chas.  N.  Gibbs, 

"Secretary  of  State." 

An  act  taking  away  jurisdiction  pending  a  suit  against  a 
State  or  the  United  States,  leaves  the  court  without  power 
to  proceed.  See  Assessors  v.  Osborne,  9  Wall  ,  567 ;  United 
>^tes  V.  Fermenting  Tubs,  1  Abb.,  U.  S.,  269,  274;  3  Burr., 
1456;  13  How.,  429;  Insurance  Company  v.  Ritchie,  6 
Wall.,  541;  The  Orono.,  1  Gall.,  137. 
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In  Stevenson  v.  Doe,eK  dem.  Wait,  8  Blackford,  508,  itwa^ 
held  that  upon  a  repeal  of  a  statute  authorizing  the  issue  of 
a  foreign  attachment,  without  a  saving  clause  as  to  pending 
fiuits,  a  suit  pending  by  attachment  was  at  end,  and  all  sub- 
sequent proceedings  were  void.  This  case  cites  Hunt  v. 
Jennings,  5  Blackf.,  195,  iiwi\  Butler  v.  Palmer,  1  Hill,  324, 
where  the  subject  was  fully  examined. 

The  repeal  of  a  statute  conferring  jurisdiction  takes 
away  all  right  to  proceed  under  the  repealed  statute,  even 
10  suit  pending  at  the  time  of  the  repeal,  unless  they  are 
saved  by  a  clause  in  the  repealing  statute.  Illinois  &  Mich. 
Can.  V.  City  of  Chicago,  14  III.,  336,  citing  Miller's  case,  1 
W.  Blacks.,  451;  Butler  v.  Palmer,!  Hill, 324;  Springfield 
V.  Overseers  of  Highways,  6  Pick.,  501;  Matter  of  Road  in 
Hatfield,  Tnp.,  4  Yeates,  392  ;  Hunt  v.  Jennings,  5  Blackf., 
195;  Commonwealth  v.  Beatty,  1  Watts,  382;  Fenelon  & 
Masters'  Pet.,  7  Barr.,  173;  See  also  McRae  v.  Heirs  of 
,  Jackson,  June,  1873,  and  cases  cited. 

Much  discussion  has  been  had  of  the  relation  of  a  State 
as  a  corporator,  and  much  ingenious  misapprehension  is 
presented  to  this  court  as  to  the  law  on  this  point.  The 
general  statements  of  judges,  made  with  a  view  to  states  in 
that  character,  are  torn  from  their  contexts,  by  which  the 
generality  of  their  phrase  is  necessarily  controlled,  and  they 
are  put  forth  in  a  connection  entirely  different  from  that  in 
which  they  stand  in  the  cases  to  which  they  belong. 

A  state,  acting  as  a  bank,  is  liable  to  be  sued  as  a  bank, 
is  all  the  courts  intend  to  convey.  The  object  of  making 
the  corporation  is  to  enable  it  to  sue  and  be  sued  ;  and  when 
it  is  made  with  that  power,  to  hold  that  it  cannot  be  sued 
is  to  deny  to  it  the  very  character  in  which  it  is  created. 
It  is  to  repel  the  claim  that  the  corporations  thus  created  in 
the  several  cases  cited  were  not  subject  to  suit,  because  it 
was  to  sue  the  State  to  sue  them  that  the  courts  are  decid- 
ing. And  when  the  courts  use  brave  words,  as  courts  some- 
times will,  these  are  taken  up,  and  on  them  it  is  thought 
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that  an  argumeot  can  be  sustained  which  will  allow  a  direct 
pait  against  the  State  as  a  stockholder.  Now,  to  sue  the 
bank,  and  thus  indirectly,  and  as  to  the  property  of  the 
bank  reach  the  State,  is  not  the  same  as  to  sue  the  Stale 
eo  nomine,  and  in  that  character  to  reach  assets  of  the  State. 
See  the  doctrine  admirably  stated  in  Story  on  Const., 
8ec.  1687.  Suppose  a  foreign  minister,  exempt  from 
snits  in  your  courts,  upon  his  contracts  or  torts.  He  ap- 
points a  servant  to  contract  as  his  agent,  who  is  subject  to 
suit,  and  puts  funds  in  his  hands,  on  the  faith  of  which  per- 
sons contract  with  him.  When  you  sue  the  agent  in  that 
case,  you  sue  the  minister,  in  the  same  sense  that  you  sue 
the  State  in  suing  the  bank.  He  lays  down  his  exemption 
as  to  this;  but  suppose  his  agent  fails,  and  you  want  to  go 
against  him.  how  is  his  exemption  affected?  You  may  sue 
the  agent  still,  and  thus,  in  a  sense  sue  him,  but  only  in 
that  mode.  Now  the  exemption  of  the  State  is  absolute, 
and  when  she  says  I  put  forward  a  figure-head  here  subject 
to  suit,  and  defines  the  extent  and  matters  as  to  which  suits 
shall  lie,  she  only  subjects  herself  to  suit  in  that  form  and 
to  that  extent.  When  she  says  you  may  sue  me  in  my 
capacity  of  bank,  she  does  not  say,  also,  as  stockholder,  also 
as  guarantor.  Neither  has  any  court  said  so.  They  have 
used  figures  of  speech  in  their  opinions,  but  the  gentleman 
here  has  undertaken,  seriously,  a  difficult  horticultural  feat 
—to  mature  seed  and  fruit  from  flowers  of  rhetoric. 

In  Briscoe  v.  Bank  of  Commonwealth  of  Kentucky,  11 
Pet.,  351,  it  is  said :  "  No  sovereign  state  is  liable  to  be  sued 
without  her  consent.  Under  the  articles  of  confederation, 
a  state  could  be  sued  only  in  cases  of  boundary. *' 

"The  bank  could  be  sued.''     Per  McLean,  J. 

In  the  same  case,  quoting  from  the  case  of  the  United 
States  V.  The  Planters*  Bank,  9  Wheat.,  904,  (opinion  by 
Marshall,  C.  J.,)  it  is  said:  "It  is,  we  think,  a  sound 
principle,  that  when  a  government  becomes  a  partner  in  any 
trading  company,  it  divests  itself,  so  far  as  it  concerns  the 
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transactions  of  that  company,  of  its  sovereign  character, 
and  takes  that  of  a  private  citizen.  Instead  of  communi- 
cating to  the  company  its  privileges  and  prerogatives,  it 
descends  to  a  level  with  those  with  whom  it  associates  itself, 
and  takes  the  character  which  be  longs,  to  its  associates,  and 
to  the  business  which  is  to  be  transacted.  Thus  many  states 
of  the  Union,  who  have  an  interest  in  banks,  are  not  suable 
even  in  their  own  courts;  yet  they  never  exempt  the  corpo- 
ration from  being  sued.  The  State  of  Georgia,  by  giviog 
the  bank  the  capacity  to  sue  and  be  sued,  voluntarily  stripe 
itself  of  its  sovereign  character,  so  far  as  it  respects  the 
transactions  of  the  bank,  and  waives  all  the  privileges  of 
that  character.  As  a  member  of  a  corporation,  a  govern- 
ment never  exercises  its  sovenignty.  It  acts  merely  as  a 
corporator,  and  exercises  no  other  power  in  the  manage- 
ment of  the  affairs  of  the  corporation  than  are  expressly 
given  in  the  incorporating  act.  *  *  The  State  does 
not,  by  becoming  an  incorporator,  identify  itself  with  the 
corporation." 

Again,  in  the  same  case,  quoting  from  the  Bank  of  the 
Commonwealth  v.  Wistar,  3  Peters,  318,  opinion  by  Mr.  J. 
Johnson,  the  court  say :  '^  If  a  slate  did  exercise  any  other 
power  in  or  over  a  bank,  or  impart  its  sovereign  attributes, 
it  would  be  'hardly  possible  to  distinguish  the  issue  of  the 
paper  of  such  banks  from  a  direct  issue  of  bills  of  credit." 

These  extracts,  say  the  court,  show  that  a  state,  when  it 
becomes  a  stockholder  in  a  bank,  imparts  none  of  its  attri- 
butes of  sovereignty  to  the  institution,  and  that  this  is 
equally  the  case  whether  it  own  the  whole  or  a  part  of  the 
stock  of  the  bank.  *  *  The  funds  of  the  bank, 
and  its  property  of  every  description,  are  held  responsible 
for  the  payment  of  its  debts,  and  may  be  reached  by  legal 
or  equitable  process.  In  this  respect,  it  can  claim  no  ex- 
emption under  the  prerogatives  of  the  State. 

Mr.  J.  Thompson,  in  a  concurring  opinion,  contrasts  bills 
of  credit  which  could  in  no  way  be  enforced — their  credit 
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tljpeadiQg  solely  upon  the  faith  aud  voluatary  will  of  the 
State — and  bank  bills  issued  on  a  fund  provided  for  their 
redemption,  and  by  a  corporation  which  can  be  sued  and 
payment  enforced  in  courts  of  justice  in  the  ordinary  mode 
of  recovering  debts.  He  goes  on  to  say,  that  though  the 
State  is  sole  owner  of  the  stock,  and  all  private  interest  is 
expressly  excluded,  and  "  the  State  has  the  sole  and  exclu- 
sive management  and  direction  of  its  concerns,  the  corpora- 
tion is  the  mere  creature  of  the  State,  and  entirely  subject 
to  its  control,  yet  the  notes  were  not  bills  of  credit.^'  On 
this  fact,  too,  Mr.  J.  Story,  p.  344,  relies  in  his  dissenting 
opinion. 

In  the  same  dissenting  opinion,  Mr.  J.  Story  says,  p.  344 : 
"Suppose  the  State  should  choose,  as  it  well  might,  to  assume 
the  whole  agency  and  funds  of  the  corporation  to  itself, 
could  the  creditor  have  any  redress  against  the  State? 
It  is  admitted  that  he  could  not  have  any  redress, 
i)ecause  the  State  is  not  suable.  (This  is  a  direct  authority 
on  the  liability  of  Morrow,  the  treasurer,  to  suit.)  It  is 
said  that  the  bills  are  not  taken  on  the  credit  of  the  Statt', 
because  the  State  has  not  promised  in  terms  to  pay  them. 
If  it  had  so  promised,  the  State  not  being  suable,  the  holder 
could  here  have  no  means  of  redress  against  the  State.  But 
I  insist  that,  if  the  State  were  suable,  a  bill  in  equity  would 
lie  against  the  State  as  the  real  debtor — the  real  principal." 

This  shows  clearly  that  the  character  in  which  the  State 
was  regarded  as  suable  was  virtually  in  the  name  of  the 
corporation,  and  not  actually  or  in  her  own  name.  Mr.  J. 
Story's  statement  shows  this  beyond  question,  and  his  view 
is  DO  where  questioned.  His  case  is  stronger  than  that  of 
H  stockholder,  for  he  regards  the  liability  as  a  direct  one  on 
the  paper,  and  not  a  secondary  one  as  stockholder.  If  the 
right  to  sue  had  any  reference  to  any  suit  but  one  against 
the  bank,  it  would  be  for  a  stronger  reason  on  the  note  than 
on  the  liability  as  stockholder. 

But  further,  on  p.  359,  he,  speaking  of  the  State  banks 
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in  which  the  State  is  a  partner,  says:  '^a  state  owning  a 
portion  of  the  funds,  and  having  paid  in  its  share  of  the 
capital  stock,  is  treated  like  every  other  stockholder,  and  is 
understood  to  incur  no  public  responsibility  whatsoever.  It 
descends  to  the  character  of  a  mere  corporation,  and  does 
not  act  in  the  character  of  sovereign.  That  was  the 
doctrine  of  this  court  in  the  case  of  the  United  States  v.  The 
Flarders'^  Bank  of  Georgia.'' 

In  Darringion  v.  State  Bank  of  Alabama^  13  How.,  17, 
the  court  say :  "  A  bill  of  credit  emanates  from  the  sover- 
eignty of  a  state.  It  rests  for  its  currency  on  the  faith  of 
the  State,  pledged  by  a  public  law.  The  State  cannot  be 
sued,  ordinarily,  on  such  bill,  nor  payment  exacted  against 
its  will.  *  *  *  The  State  as  a  stockholder  held 
its  property  as  a  corporation  or  individual  could  hold  it,  in 
the  Mobile  bank.  The  specie  in  its  vaults,  notes  taken  in 
discounts,  and  every  description  of  property  managed  by 
the  directors  of  the  bank,  were  subject  to  judicial  process 
by  its  creditors.  And  in  such  a  procedure,  the  State  in  its 
sovereign  capacity,  could  not  interfere.  Its  powers  would 
be  no  greater  than  the  powers  of  individual  stockholders  of 
a  bank  under  similar  circumstances. 

STATE   HAVING  SUED  DOES  NOT  RENDER  HERSELF  SUABLE- 

It  is  said,  with  equal  accuracy,  that  the  fact  that  the  State 
comes  into  this  case  to  wind  up  a  trust,  and,  therefore,  she 
has  laid  down  her  sovereignty,  and  must  take  pot-luck  with 
individuals.  The  Legislature  did  not  authorize  the  State  to 
be  made  a  party  to  the  suit.  It  authorized  the  Attorney- 
General  to  file  a  bill  to  execute  the  trust.  The  State,  in 
one  event,  was  a  beneficiary.  It  might  properly  have  been 
made  a  defendant  as  a  creditor,  but  in.  no  other  way,  and 
for  no  other  purpose  was  it  a  proper  party  at  all.  If  a 
trust  is  made,  and  the  trustee  files  a  bill  to  ask  the  aid  of 
the  court  in  executing  the  trust,  does  every  defendant  who 
comes  in  to  claim  as  a  creditor  subject  himself  to  a  cross- 
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bill  to  obtain  active  relief  against  him  as  to  matters  outside 
of  the  trust?  A  makes  a  trust  to  B  on  a  machine,  which  is 
so  complicated  that  B  wants  the  aid  of  a  clerk  and  master 
and  a  chancellor  to  wind  it  up.  He  files  his  bill  against 
the  claimants,  and  says  to  A :  You  are  entitled  to  the  sur- 
plus, if  any ;  and  A  says,  yes.  Then  others  come  in  as 
creditors  and  set  up  their  claims;  and,  in  addition,  say  that 
A  owes  them  other  debts,  which  he  has  other  property  to 
pay,  and  so,  under  pretense  of  administering  the  trust  of  B, 
you  administer  the  estate  of  A.  This  certainly  would  be  a 
rare  piece  of  chancery  practice.  But  let  A  be  our  foreign 
minister,  as  supposed  above,  and  the  absurdity  of  his  waiv- 
ing his  exemption  by  consenting  to  take  the  crumbs  in  that 
limited  litigation,  is  strikingly  apparent.     So  of  the  State. 

As  to  the  extent  of  the  relief  where  a  State  sues. 

Mr.  Justice  Field  says,  in  "The  Siren,''  7  Wall.,  154: 
But  although  direct  suits  cannot  be  maintained  against  the 
United  States,  or  against  their  property,  yet,  when  the 
United  States  institutes  a  suit,  they  waive  their  exemption 
so  far  as  to  allow  a  presentation  by  the  defendant  of  the  set- 
ofis,  legal  and  equitable,  to  the  extent  of  the  demand  made, 
or  property  claimed,  and  when  they  proceed  in  rem,  they 
open  to  consideration  all  claims  and  equities  with  regard  to 
the  property  libelled.  They  then  stand  in  such  proceedings, 
with  reference  to  the  rights  of  defendants  or  claimants,  pre- 
cisely as  private  suitors,  except  that  they  are  exempt  from 
costs,  and  from  affirmative  relief  against- them  beyond  the 
demand  or  property  in  controversy." 

This  is  exactly  to  the  point.  See,  also,  the  cases  stated 
in  this  brief  on  pages  25,  26  and  57,  which  are  very 
much  to  the  point,  for  if  the  State  submits  to  the  jurisdic- 
tion by  suing,  it  certainly  submits  to  the  court  controlling 
the  judgment. 

The  cases  on  the  subject  of  set-off  in  the  United  States 
courts,  are  based  upon  a  statute  of  the  United  States  ex- 
pressly allowing  the  set-off.     Act  of  March  3,  1797,  ch.  74, 
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sec.  3.  United  States  v.  Wilkins,  6  Wheat.,  134,  143,  which 
is  the  leading  case.  Walton  v.  United  States,  9  Wlieat., 
651;  United  States  v.  McDaniel,  7  Pet.,  16;  United  Stains 
V.  Bipfey,  7  Pet.,  28;  United  States  v.  Ringold,  8  Pet.,  163; 
United  States  v.  Robeson,  9  Pet.,  319;  United  States  v. 
Hawkins,  10  Pet.,  125;  Same  v.  Bank  of  the  Metropolis,  15 
Pet.,  377. 

It  is  said  that  this  court,  upon  a  plea  of  set-off,  has  held 
that  the  plaintiff  cannot  dismiss  his  suit.  If  this  court  has 
done  so,  and  I  believe  it  has,  it  has  simply  adopted  a  rule 
upon  a  statute  which  gave  no  direction  as  to  the  particular 
point.  It  has  not  thereby  overturned  the  whole  law  as  to 
the  rule  in  equity,  settled  before  this  was  a  State,  and  ad- 
hered to  ever  since,  that  in  equity  a  party  may  dismiss  his 
bill  at  any  time  before  decree,  notwithstanding  a  cross-bill. 
This  is  a  rule  too  well  settled  to  be  overthrown  by  the  adop- 
tion of  a  different  rule  in  a  new  case. 

An  illustration  of  the  mode  of  reasoning  adopted  in  this 
case  is  found  in  the  citation  of  Judge  Baldwin's  remarks  on 
the  submission  of  cases  by  states.  Judge  Baldwin  is  meet- 
ing an  objection  that  the  controversy  between  Rhode  Island 
and  Massachusetts  being  one  of  boundary,  is  a  political  and 
not  a  judicial  question.  He  is  showing  that  the  true  test  by 
which  a  question  is  characterized  is  the  mode  in  which  and 
the  tribunal  before  which  it  is  presented.  That  a  question 
discussed  between  states  by  arms  or  treaty  is  political,  and 
the  same  question  presented  to  a  court  is  judicial.  In 
speaking  of  this  he  points  out  the  distinction  in  the  mode 
of  proceeding  between  the  judicial  and  the  political  power. 
The  sovereign  decides  by  his  own  will,  a  court  according  to 
law.  A  submission  to  a  court  without  presenting  any  rule 
of  decision  is  a  power  to  decide  according  to  the  appropriate 
law  of  the  case.  From  the  time  of  such  submission  the 
question  ceases  to  be  a  political  question,  and  comes  to 
a  court  to  be  decided,  and  is,  therefore,  judicial.  Such  is 
the  purport  of  the  language  quoted  to  show  that  a  reference 
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of  a  question  to  a  court  preolndes  all  further  action  of  the 
political  power.  He  goes  on  through  many  pages  to  illus- 
trate this  idea  by  reference  to  authorities  and  instances.  In 
the  course  of  it  he  states  at  page  741  the  case  of  The  Nabob 
cf  the  OamcUic  v.  The  East  India  Company ,  1  Ves.  Jr.,  371. 
This  case  is  a  happy  example  to  show  the  nature  of  the  jur- 
isdiction of  courts  over  sovereignties.  The  East  India 
Company  is  a  peculiar  institution.  It  is  a  chartered  trading 
company,  but  it  has  also  sovereign  power.  It  is  subordinate 
to  Great  Britian,  but  it  rules  more  millions  of  people  and  a 
wider  extent  of  territory  than  England  it«elf. 

This  case  held  therefore  two  things,  that  the  trading  cor- 
poration was  subject  to  suit  but  the  sovereign  was  not. 

In  that  case  there  was  no  mode  of  distinguishing  which 
was  the  capacity  in  which  the  company  acted  but  by  the 
nature  of  the  act,  and  they  held  that  when  she  traded  she 
was  suable,  when  she  treated  with  the  Nabob  she  was  not. 
Now,  Tennessee  is  in  no  sense  both  a  trading  and  a  political- 
corporation,  and  the  name  fixes  the  character  of  her  acts. 
If  she  trades  in  the  name  of  the  Bank  of  Tennessee,  she  is 
suable  under  that  name  and  to  the  extent  that  the  corpora- 
tion has  her  property.  But  when  you  say  the  State  traded, 
it  gives  you  no  jurisdiction  of  her  political  entity;  when 
you  say  the  State  is  the  stockholder,  there  is  an  end  to  the 
question  as  to  her.  To  make  the  case  of  the  State  at  all 
parallel  with  that  of  the  East  India  Company  we  would 
suppose  the  State  to  have  created  the  bank  simply  by  her 
own  name,  the  State  of  Tennessee.  Then  a  suit  might  be 
maintained  in  that  name,  but  it  would  be  only  on  claims 
dae  from  the  bank,  and  not  on  any  thing  done  in  her  State 
capacity,  and  it  would  then  bind  only  the  bank  effects. 

The  counsel  for  McKennie  and  others  fails  to  discriminate 
in  his  attacks  upon  the  bank  and  the  State,  between  the 
different  aspects  of  the  case. 
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TREASURER   NOT   SUBJECT    TO-  SUIT. 

It  involves  a  suit  by  injunction  against  the  Treasurer,  to 
stay  his  hand  in  relation  to  funds  placed  by  the  State  in  his 
care.  Now  I  deny  the  right  of  the  courts  to  enjoin  the 
officers  of  the  State  from  doing  what  the  legislative  power 
has  enjoined  on  thera  to  do.  To  take  such  jurisdiction  is  to 
sue  the  State,  and  the  authorities  on  the  point  are  full.  I 
do  not  deny  the  right  of  the  court  by  decree  to  declare  the 
rights  of  the  several  parties  to  that  fund,  as  a  part  of  the 
assets  of  the  bank,  nor  to  decide  whether  the  trust  deed  and 
its  provisions  are  valid  or  void.  That  is  directly  involved, 
nnd  so  far  the  right  of  the  court  to  decide  the  question  is 
clear.  But  as  to  a  decree  that  the  Treasurer  shall  disobey 
The  legislative  direction,  I  respectfully  submit  that  is  not 
within  the  jurisdiction  of  any  court. 

As  to  any  decree  whatever,  in  regard  to  the  liability  of 
the  State,  declaratory  or  otherwise,  my  position  is  that  it  is 
not  a  matter  of  which  the  court  has  any  more  jurisdiction 
than  it  has  over  the  Piegan  Indians.  It  is  wholly  beyond 
the  existing  jurisdiction  of  this  court. 

NO   PERMISSION    TO   SUE. 

Counsel  contend  that  the  act  of  February  16,  1866,  ch. 
28,  sec.  6,  gives  jurisdiction  in  the  words  of  the  fiat  on  a 
])etitiou  of  right.  I  have  admitted,  and  do  now  admit,  that 
this  would  be  good  if  it  was  true.  But  the  consent  is  not 
given  to  the  extent  or  in  the  sense  contended. 

The  bill  is  to  be  filed  "  to  execute  the  deed  of  trust  and 
trusts,"  making  publication  "to  the  end  that  all  interested 
therein  may  come  in  under  one  decree,  and  equal  justice  be 
done  to  all."  This  is  as  clearly  confined  to  the  deed  and 
the  trust  as  it  can  be  in  £nglish,  and  its  object  is  that  equnl 
justice  in  the  distribution  of  the  fund  may  be  done,  not  com- 
plete justice  in  regard  to  every  thing  outside  of  that  fund. 
I  am  willing  that  the  court  may  solve  doubts  in  favor  of  its 
own  jurisdiction,  but  to   solve  a  doubt  in  its   own  favor, 
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whon  tliere  is  no  doubt  to  solve,  would  be  as  indelicate  as  it 
is  iiKiefen.sible.  The  intent  of  the  Legislature  being  plain, 
DO  court  in  overweening  anxiety  to  add  to  its  powers  should 
overstep  the  bounds  of  decency  and  moderation,  and  assume 
to  decide  what  the  Legislature  clearly  did  not  mean  to  sub- 
mit. I  think  I  can  calmly  repose  upon  the  certainty  that 
00  such  usurpation  will  ever  stain  the  ermine  of  this  court. 
Courts  should  never  shrink  from. the  exercise  of  lawful  jur- 
isdiction, or  assume  that  which  is  not  lawfully  committed 
to  them. 

Id  conclusion  I  wish  to  say  a  word  about  the  depositors. 
Mr.  Cooper  has  demonstrated  in  a  few  sentences  the  right 
of  the  State  as  holder  of  the  notes  of  the  bank  to  preference 
under  the  bank  code.  This  will  exhaust  the  fund  even  if 
the  school  fund  is  despoiled  of  it.  The  new  issue,  if  of  any 
value,  is  a  preferred  fund.  Their  interest,  therefore,  is  so 
remote,  contingent  and  problematical,  that  considerations  of 
hardship  are  of  little  weight.  The  hardships  will  in  all 
probability  be  the  same  whether  the  depositor  be  cut  oflF  by 
the  claim  of  the  State  as  a  noteholder,  or  possibly  the  new 
issue  holders,  or  the  school  fund.  It  is  scarcely  possible  to 
guide  his  little  bark  among  these  breakers,  so  that  he  may 
ride  it  out  safe  over  so  many  contesting  and  superior 
rights. 

RECAPITULATION. 

I  have,  in  this  argument,  attempted  to  establish  these 
propositions : 

1.  That  the  capital  stock  of  the  bank  was  reduced  to 
$3,500,000  by  public  act,  and  by  constantly  repeated  de- 
clarations in  legislative  reports.  So  that  the  State  is  not 
liable  for  the  $1,500,000  of  stock  claimed. 

2.  The  State  is  not  liable  for  the  new  issue,  because  it  was 
issued  during  the  war,  for  war  purposes,  by  the  government 
overthrown  by  the  war,  and  was  repudiated  by  the  success- 
ful government. 
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3.  The  war  bonds  are  repudiated  by  the  amendment  to 
the  Constitution  of  the  United  States. 

4.  If  the  State  was  liable  in  equity,  and  by  the  clearest 
law,  to  all  these  claims^  she  is  not  liable  to  suit  in  her  own 
courts  without  her  consent. 

5.  Her  Treasiirer  is  not  liable  to  any  suit  for  acts  done  by 
him  by  direction  of  the  Legislature. 

6.  If  the  State  was  liable  to  suit  for  want  of  a  sufficient 
repeal  of  the  Code,  2807,  the  repeal  since  takes  away  all 
jurisdiction,  and  the  suit  can  no  longer  proceed. 

7.  The  fact  that  the  State  has  sued  does  not  render  her 
liable  to  a  cross  suit.  But  she  is  not  a  party  complainant — 
the  bill  having  been  unnecessarily  filed  in  her  name,  and 
having  been  dismissed  as  to  her. 
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STATEMENT  OF  THE    NOMINAL  AND   ACTUAL   CAPITAL  OF 
THE  BANK   OF  TENNESSEE,   DURING   EACH    YEAR. 


Years. 

Nominal  Capital. 

$1,092,393  71 

Actual  Capital. 

Ending  July  1,  1839 

$1,092,393  71 

a                i 

'       1840 

2,292,757  38 

2,292,757  38 

a                  ( 

1841 

3,065,043  80 

3,065,043  80 

U                     f 

'       1842 

3,130,646  20 

3,130,646  20 

a                 I 

'       1843 

3,166,155  45 

3,166,155  45 

it                 ( 

'       1844 

3,170,470  53 

3,071,820  66 

it                i 

'       1845 

3,169,745  16 

2,866,121  08 

tt                 ( 

'       1846 

3,192,715  09 

2,749,353  80 

ic                i 

'       1847 

3,180,177  67 

2.664,187  80 

it                 i 

'       1848 

3,188,117  86 

2,640,737  65 

a                 i 

'       1849 

3,199,613  57 

'     2,344,652  64 

it                 i 

1850 

3,193,939  31 

i     2,344,652  54 

ti                 < 

'       1851 

3,194.202  79 

2,344,652  54 

it                 i 

* 

'       1852 

3,190,825  49 

1     2,344,652  54 

«         ( 

'       1853 

2,759,001  00 

2,389,652  64 

((         < 

'       1854 

2,637,282  74 

,     2,389,652  64 

>(         ( 

*       1855 

1     2,358,832  49 
3,267.061  34 

«         ( 

'       1856 

1857 

1,  to  Jan.  ], 

((         < 

1     

3,361,131  44 

From  Julv 

i 

1858,  (6  r 

DOS.) 

1     ■ 

i    

3,367,737  32 

Sul)He<iuent  reports  .July  1,  18.59,  and  .July  1,  1861,  and  October  1, 186K 
show  Capital  Stock,  $3,679,068  33. 


1 
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STATEMENT  OF  CAPITAL  STOCK  OP  THE  BANK   OF  TENNES- 
SEE, SHOWING  DATE  OF  RECEIPT  AND  SOURCE 

WHENCE   DERIVED. 


Junt    4,  1838!     By  State  Bonds '$1,000,000  00 

j  SCHOOL  FUND.  j 

IDep'd  by  Sup't  Pub.  Instrac'n 


Aug.  29 
Oct.  2 
Aug.  9 
Oct.  11 
Jan.  22 
F^^b.  21 
July  15 
Dec.  31 
July  27 
Oct.  1 
Nov.  6 
July  20 
Sept.  21 
Feb.  3 
June  17 
Dec.  19 

Jan.  7 
Jan.  9 
Feb.  26 
Jan.  10 
Feb.  13 

Jan.  29 
Feb.  27 
May  21 
Sept.  4 
Nov.  25 
Mar.  23 
June  18 
July  22 
Nov.  2 


1839 
1840 

(C 
ii 

a 

1841. 

«  ; 

1842! 
184.3 1 
1845 


ii 
ii 

ii 
ii 
a 
a 
ii 
a 
ii 
ii 
ii 
a 
ii 


a 
n 
it 


ii 
a 
it 


Oct.  2,  1838 


a 
ii 
a 
ii 
a 
ii 
a 
a 
ii 
a 


ii 
ii 

it 
ii 

ii 
a 
a 
ii 
ii 
ii 


71,167  09 
10,726  62 
14,750  00 

2,181  80 
10,500  00 

6.202  96 

5,377  85 
10,450  00 
28,916  95 

6,857  42 

3,751  90 
26,230  39 

5,956  79 
11,785  45 

1,407  96 
11,703  32 


1842  Sch'l  fund,  sale  U.  S.  pub.  land 

I  SURPLUS  REVENUE. 

1839  Deposited 305,490  96 

355,517  70 

17,364  46 

17,273  20 

657,563  13 


ii 

ii 


\M0 

ii 


ti 
ii 
ii 
ii 


SCHOOL  FUND,  OCOEE. 

1839  RecM  perSup't  Pub.  In^truc'n 


ii 

a 
%i 

1840 
(( 

1841 


ii 


Athens  check. 


163,720  00 

138,869  62 

31,244  86 

27,355  06 

141,869  11 

70,848  70 

11,144  2o 

15,354  72 

4,431  69 

45,621  18 


Per  Superintendent ' 

Cora.  Sch'l  fund,  (say  paid  '40) 

Stochi  transfhl  by  Legislature, 

Union  Bank  of  Tenn 664,494  00 

Planters'  Bank  of  Tenn 232,700  00 

Aggregate  amount  of  capital! 

stock  paid  in $4,128,812  24 
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Argument  of  R.  McP.  Smith  for  the  New  Issue. 

The  answer  of  T.  A.  Atchison  and  W.  M.  Duncan  raises 
the  question,  as  against  the  Bank  of  Tennessee,  of  the  valid- 
ity of  what  is  popnlarly  known  as  the  "new  issue'' — the 
issues  of  the  bank  after  May  6,  1861 — those  branded  as 
void  by  the  constitutional  amendment  of  1865  (Schedule, 
sec.  6),  of  the  origin  of  which  the  following  is  the  account 


I       contained  in  the  record : 

I 


In  April,  1861,  shortly  after  the  refusal  of  Tennessee  to 
respond  to  the  President's  call  for  troops,  a  Military  Board 
was  organized  here  for  the  purpose  of  raising,  equiping, 
and  supplying  troops  for  the  rebellion.  To  raise  the  sinews 
of  war,  the  State  issued  what  were  known  as  its  "war- 
bondiB,"  of  which  $4,300,000  were  purchased  at  par  by  the 
Bank  of  Tennessee,  and  the  price  placed  to  the  credit  of  the 
State.  The  bank  afterward  sold  $1,077,000  of  these  bonds. 
The  Military  Board  checked  out  of  the  bank,  from  time  to 
time,  $4,625,460.48,  which  were,  of  course,  rebel liously  ap- 
plied. 

These  checks  were  a  heavy  drain  upon  th'b  bank,  whose 
regular  business  in  1861  was  as  large  as  it  had  been  previ- 
ously ;  and  in  order  to  meet  the  additional  demands  of  this 
business,  it  issued  $1,646,299  additional  currency — the  new 
issue — of  which  the  mother  bank  issued  $869,639,  and  the 
branches  $766,660. 

The  military  board  checked  upon  the  mother  bank  ex- 
clusively ;  so  that  if  any  of  the  new  issue  was  paid  out  upon 
its  checks,  it  must  have  been  part  of  the  mother  bank's 
issae. 

But  it  does  not  appear  that  any  part  of  even  this  was,  in 
fact,  so  issued.  As  ciphered  out  by  the  Chancellor  below, 
the  bank  needed  not  have  paid  out  any  of  it  thus,  for  the 
proceeds  of  the  war  bonds  sold  by  the  bank  plus  the  old 
issue  and  the  notes  of  ofher  banks  on  hand,  amounted  to 
$1,384,807  more  than  the  aggregate  of  the  military  board's 
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<iheck8 — not  to  mention  the  specie  in  the  vaults,  shown  to 
have  been  $446,719.70. 

Of  course  it  is  impossible  to  demonstrate  that  none  of  the 
mother  bank's  portion  of  the  new  issue  was  emitted  u]x>ii 
the  checks  of  the  military  board.  But  if  that  which  wan 
launched  in  this  manner  roust  be  condemned  as  guilty^  at 
any  rate  the  remainder,  paid  out  in  discounting  the  ordinary 
paper  of  regular  customers,  must  be  acquitted.  The  guilty 
notes  could  not  taint  the  innocent.  Every  note  must  stand 
or  fall  upon  its  own  merits.  Now  there  is  no  pretense  that 
any  of  the  notes  of  Atchison  or  Duncan  have  been  impli- 
cated as  issued  to  the  military  board.  These  notes,  there- 
fore^ can  be  assailed  only  upon  general  grounds  applicable 
to  the  entire  new  issue. 

The  special  counsel  of  the  State  says  that  the  entire  new 
issue  must  be  avoided  as  having  originated  in  the  exigencies 
of  the  rebellion.  The  argument  is,  that  but  for  the  drain 
of  the  rebellion  upon  the  bank  the  new  issue  would  not 
have  been  emitted ;  ergo,  the  new  issue  was  emitted  in  aid 
of  the  rebellion.  But  would  this  argument  be  applied  to 
the  obligations  of  other  banks^  or  of  individuals,  standing 
in  the  same  category?  The  Union  Bank  and  the  Plan- 
ters Bank  also  bought  large  amounts  of  war  bonds,  and, 
<loubtle8s,  had  to  issue  additional  circulation  to  supply  for 
their  ordinary  business  the  deficit  produced  by  these  pur- 
chases. Were  these  notes,  issued  in  regular  discounts,  void 
as  having  originated  in  the  exigencies  of  rebellion? 

Suppose  a  patriotic  individual  had  invested  all  his  avail- 
able means  in  war  bonds,  and  afterward  had  had  to  borrow 
money  on  his  note  for  the  support  of  his  family,  would  this 
note  have  been  void  as  having  originated  in  the  exigencies 
of  the  rebellion?  The  foregoing  argument  against  the  new 
issue  would  reach  this  note  also.  It  would,  equally  with 
the  new  issue,  have  originated  in  an  exigency  of  the  maker 
occasioned  by  his  rebellious  investments;  and  the  special 
oounsel,  if  consistent,  would  have  to  call  it  the  ofi&pring 
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of  a  rebellious  exigency,  and  as  such  to  condemn  it  as 
void. 

The  counsel  says :  ''  It  is  not  the  consideration  upon  which 
it  (the  new  issue)  was  actually  issued  that  constitutes  its  ille- 
gality. Some  Confederate  money  may  have  been  issued  to 
buy  food  for  women  and  children.  It  is  the  fact  that  the 
money  was  issued  at  all  that  makes  it  illegal,  its  use  being 
shown  to  have  arisen  by  reason  of  the  exigency  of  the  war." 

The  Confederate  Government,  in  the  view  of  the  victori- 
ous Federal  Government,  a  view  now  established  by  its  suc- 
cess as  the  law  of  the  matter,  never  having  been  even  a 
government  de  facto.  Confederate  notes  must  now  figure  as 
the  promises  of  a  nonentity.  But  the  Bank  of  Tennessee 
and  the  State  of  Tennessee  were  entities,  antedating  the  re- 
bellion, and  never  annihilated.  If  the  occasion  of  its  issu- 
ance was  the  only  vice  of  Confederate  money,  then  that 
which  was  issued  to  buy  food  for  women  and  children  would 
not  be  void. 

The  mere  explication  of  the  foregoing  argument  sufB- 
oiently  disposes  of  it,  and,  obviously,  not  much  reliance  was 
placed  upon  it  by  its  author  himself. 

The  stress  of  the  attack  upon  the  new  issue  rests  upon 
other  grounds.  Unable  to  implicate  the  money  itself  aa 
gailtily  issued,  our  opponents  strike  at  the  capacity  of  the 
issuer.  They  also  direct  against  us  a  novel  theory  of  the 
omnipotence  of  the  reorganized  State  in  1865. 

The  counsel  of  the  bank  argues  that  the  bank  was  a  mere 
organ  of  the  State,  and  that  its  officers  were  essentially 
State  officers;  and  he  insists  that  u^ion  the  attempt  of  Ten- 
nessee to  break  her  federal  tie,  ipso  facto,  instantaneously, 
all  legitimate  official  authority  perished  within  her  borders, 
that  of  the  bauk  officers  among  the  rest,  and  that  their  sub- 
sequent emission  of  the  new  issue  was,  therefore,  void.  He 
regards  the  annulling  section  of  the  constitutional  amend- 
ment of  1865  as  declaratory  only.  The  special  counsel  for 
the  State  does  not  go  quite  so  far.     He  does  not  regard  what 
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was  done  during  the  rebellion  as  utterly  void.  Yet  he  will 
not  concede  its  unqualified  validity.  He  strikes  a  diagonal 
between  the  two  lines  of  thought.  He  pays:  "By  the  re- 
bellion, those  who  became  parties  to  it,  either  voluntarily  or 
through  coercion  of  circumstances,  are  placed  at  once  out  of 
the  pale  of  the  law,  and  every  thing  they  may  do,  either 
with  their  rebel  government  or  between  themselves,  is  tainted 
with  illegality  and  void,  if  the  legitimate  government  chooses 
so  to  treat  it  through  the  action  of  its  political  department." 
And  he  regards  the  annulling  section  of  the  constitutional 
amendment  of  1865  as  the  expression  of  such  choice. 

In  other  words,  every  thing  that  is  done  during  a  re- 
bellion, private  transactions  included,  lies  at  the  mercy  of 
the  legitimate  government  when  triumphant;  that  is  to  say, 
rebellion  exonerates  the  government,  as  to  the  rebel  district 
during  the  rebellion,  from  every  constitutional  restraint, 
and  expands  its  power  thereover  into  omnipotence;  but 
whatever  this  omnipotence  refrains  from  smiting,  will  stand. 
But  in  the  present  case  it  has  seen  fit  to  smite  the  new  issue. 

The  counsel  cannot  ignore  the  separate  existence  of  the 
bank  from  the  State,  but  he  asserts  that  the  legislation  of 
May,  1861,  changed  it  from  a  bank  for  ordinary  banking 
purposes  to  the  fiscal  agent  of  a  formidable  rebellion.  But 
the  foregoing  is  the  special  ground  of  his  contest  against 
the  new  issue. 

The  Attorney  General  cannot  find  any  such  transforming 
legislation,  and  so  after  a  further  year  of  reflection  he  tacitly 
pronounces  the  device  of  a  transformation  in  1861  "too 
thin,''  and  insists  that  the  bank  always  was  merely  an  organ 
of  the  State;  the  drif):  of  which  is,  that  its  acts  during  the 
rebellion  were  those  of  the  State  itself,  and  as  such  obnox- 
ious to  the  annulling  power  of  the  reorganized  State  in  1865. 

It  has  been  taken  for  granted  by  the  counsel  of  the  bank 
and  tha  Attorney  General,  that  if  the  emission  of  the  new 
issue  was  the  act  of  the  State  during  the  rebellion,  or  of  a 
mere  state  agency,  and  so  essentially  of  the  State,  it  might 
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therefore  be  avoided  by  the  reorganized  State  in  1865.  But 
the  special  counsel  of  the  State  evidently  felt  dubious  as  to 
the  sureness  of  this  sequence  from  the  imputation  to  the 
State  of  the  acts  of  the  bank  during  the  rebellion.  His 
studies  have  familiarized  him  with  the  authorities  sustaining 
mere  de  /oc^o  official  action,  and  it  passed  through  his  mind 
that  the  action  even  of  the  State  during  the  rebellion,  not 
in  itself  objectionable,  might  be  as  hard  to  obliterate  as  that 
of  a  private  individual.  He  deemed  that  nothing  would 
effectually  answer  his  purpose  short  of  the  omnipotence  of 
the  reorganized  State  over  the  entire  period  of  the  rebellion, 
and  hence  he  took  a  position  commanding  absolutely  every 
transaction  during  that  period,  those  of  private  individuals 
iocladed,  in  order,  among  the  rest,  to  reach  the  transactions 
of  the  State,  against  which  nothing  could  be  said  except 
that  they  occurred  during  the  rebellion. 

He  says:  "The  learned  Chancellor,  in  his  opinion  below, 
seemed  to  think  that  there  was  a  distinction  between  con- 
tracts entered  into  under  ordinances  and  laws  of  secession, 
or  directly  with  the  rebel  authorities  or  agents,  and  con- 
tracts between  private  citizens,  and  that  the  ban  of  invalid- 
ity could  only  be  predicated  of  the  former.  But  I  do  not 
understand  that  any  such  line  of  distinction  exists."  He 
then  advances  the  proposition  already  quoted,  of  qualified 
invalidity  at  the  option  of  the  triumphant  legitimate  gov- 
ernment. 

The  Attorney  General  is  at  variance  with  both  of  his  co- 
adjutors as  to  the  nature  of  what  occurred  in  Tennessee  in 
1861.  They  regard  this  as  a  rebellion  in  which  the  State 
authorities  were  implicated,  but  lie  takes  quite  a  diflRrent 
view  of  the  matter.  According  to  him,  Tennessee  merely 
assumed  to  dissolve  an  alliance  with  other  sovereignties, 
whereupon  the  Union  party  in  the  State  rebelled,  and  being 
aided  from  without,  finally  this  rebellion  against  legitimate 
government  succeeded  in  becoming  a  revolution ;  and  he 
insists  that  the  successful  revolutionists  had  the  right  to 
16 — VOL.  5. 


242  NASHVILLE : 


State,  and  Watson,  Trustee,  v.  Bank  of  Tennessee. 


carry  out  their  revolutionary  principles,  and  to  repudiate  all 
the  acts  of  the  legitimate  government  during  the  contest, 
and,  among  the  rest,  those  of  the  bank  as  a  mere  State 
agency;  an  anomalous  and  highly  original  feature  about 
which  argument  is  that  it  exacts  the  phenomenon  of  the 
adoption  and  application  by  the  victors  of  the  very  theory 
they  had  just  suppressed — this  in  order  to  deduce  for  them 
an  absolutism  now  to  be  wielded  in  the  interest  mainly  of 
the  conquered,  to  save  them  from  the  burden  of  their  own 
action.  I^est  I  may  be  suspected  of  caricaturing  the  posi- 
tion, I  quote  the  language  used : 

"  In  1861,  Tennessee,  with  her  then  State  Government  on 
one  side ;  and,  on  the  other,  a  party  aided  by  power  from 
States  beyond  her  borders,  made  the  mighty  issue,  .  .  . 
the  rsult  was  that  the  then  acting  State  Government  was 
overthrown  by  revolution,  and  the  new  government  estab- 
lished by  arms  and  upheld  by  power.  We  acknowledge  its 
establishment,  and  our  inability  to  overturn  it,  and  submit 
to  its  authority,  not  perhaps  as  rightful  or  just,  but  as  an 
existing  fact. 

"  From  the  time  the  issue  was  tendered  and  accepted,  the 
revolutionists  of  Tennessee,  with  aid  from  abroad,  denied 
the  right  of  the  then  government.  On  that  issue  they 
fought,  and  they  succeeded  in  driving  the  government  of 
1861  from  the  State.  As  the  successful  revolutionists  in  the 
civil  war,  they  have,  by  the  universal  law  of  nations  and 
states,  certain  rights,  one  of  which  is  to  say  what  acta  of  the 
uprooted  government  are  valid  and  what  are  void." 

This  is  certainly  a  curious  conception  of  the  late  unpleas- 
antness; that  in  Tennessee  it  consisted  in  a  unionist  rebel- 
lion against  legitimate  state  authority.  The  United  States 
Supreme  Court  have  regarded  it  as  a  territorial  civil  war  in 
which  all  Tennesseeans  were  involved  in  law  as  public  ene- 
mies of  the  United  States — the  unionists  as  well  as  the  se- 
oessionists.  Prize  Cases,  2  Black,  635;  Mrs.  Alexander''^ 
Cotton,  2  Wal,,  417;   Tfie  William  Bagaley,  5  W.al.,  407; 
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The  Ouachita  Chiton,  6  Wal.,  527 ;  McKee  v.  United  States, 
8  Wal.,  166,  etc.  This  has  been  the  view  of  the  other 
courts  also. 

From  the  declaration  of  the  Attorney  General  that  he 
accepts  the  reorganized  government  of  1865,  not  as  rightful 
or  jnst,  but  merely  as  an  accomplished  fact,  I  infer  that  he 
iloes  not,  as  I  do,  regard  the  present  government  as  the  reg- 
ular oflspring  of  that  one ;  for  the  law  officer  of  a  govern- 
ment would  hardly,  before  its  Supreme  Court,  assert  the  il- 
legitimacy of  its  parent.  Then  he  must  regard  the  proceed- 
ings of  1870  as  a  counter-revolution — a  getting  back  to  the 
legitimacy  of  1861  overthrown  by  triumphant  rebellion  in 
1865.  Then,  if  the  revolution  accomplished  in  1865  in- 
validated the  obligations  of  1861,  how  is  it  that  the  coun- 
ter-revolution of  1870  has  not  invalidated  the  invalidation, 
and  revived  the  repudiated  obligations?  Corresponding 
mental  states,  normal  or  abnormal,  connect  together  in  mem- 
ory. The  lucid  state  of  1870  should  remember  the  obliga- 
tions of  the  lucid  state  of  1861,  and  forget  the  aberrations 
of  1865. 

The  Constitution  of  1870,  repealing  the  Schedule  of  1865, 
restored  the  previous  condition  of  whatever,  if  anything, 
was  affected  by  the  latter. 

■  a  •  .'  .  .  •  . 

In  opposition  to  these  views  I  maintain : 

1.  That  the  State  Government  of  1861  was  at  least  a  de 
facto  government,  and  its  action  as  such,  unless  repugnant 
to  the  Constitution  or  laws  of  the  United  States,  or  the  Con- 
stitution of  the  State,  or  tainted  with  hostility  to  the  United 
States,  as  valid  and  binding  as  if  it  had  been  a  government 
de  jure;  from  which  it  will,  of  course,  follow  that  even  if 
we  could  contemplate  the  Bank  of  Tennessee  as  a  mere  state 
agency,  and  the  emission  of  the  new  issue  as  in  substance 
the  act  of  the  State,  the  new  issue  would  not  on  this  account 
lie  liable  to  be  avoided  by  the  reorganized  State  in  1865. 

2.  That,  however,  the  Bank  of  Tennessee  was  no  more 
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anything  else  than  ^'a  bank  for  ordinary  banking  purposes'^ 
than  any  of  the  other  banks  of  the  State;  and  that  henoe 
the  new  issue  stands  upon  the  same  footing  as  the  issues  of 
the  other  banks  under  similar  circumstances. 

3.  That  the  rebellion  did  not  operate  to  confer  upon  the 
reorganized  state  in  1865  any  exceptional  power  over  the 
transactions  of  individuals,  corporations,  or  even  the  State 
itself,  during  its  i)endency;  that  the  obligations  contracted 
during  this  period,  whether  by  individuals,  corporations,  or 
the  State  itself,  unless  in  themselves  objectionable,  were  as 
well  entitled  to  the  protection  of  the  Constitution  of  the 
United  States  against  impairing  state  leginlation,  as  if  the 
rebellion  had  not  existed  at  the  time  they  were  originated ; 
from  which  it  will  follow  that  the  new  issue,  if  not  shown 
to  have  been  emitted  in  aid  of  the  rebellion,  or  in  violation 
of  some  law  of  the  United  States,  or  the  State,  must  be  ad- 
judged valid  and  binding. 

Now  I  concede  that  the  Union  theory  triumphed  with 
the  Union  arms,  and  that  the  view  entertained  by  the  gov- 
ernment of  the  Union  of  the  nature  of  the  State  Govern- 
ment of  1861,  is  to  be  taken  as  the  law  of  the  matter 
to-day. 

According  to  that  view,  when  the  State  Government  as- 
sumed a  hostile  attitude  towards  the  Union,  it  ceased  to  be 
a  government  de  jure,  and  became  liable  to  be  removed  by 
the  Union,  and  to  have  a  loyal  state  government  substituted 
in  its  room.  When  rightful  government  in  a  state  is  over- 
thrown, it  is,  according  to  that  view,  incumbent  upon  the 
Union,  under  the  clause  of  the  Constitution  of  the  United 
States  guaranteeing  republican  government  to  the  states,  to 
take  the  initiative  in  its  reconstruction. 

This  was  done  in  Tennessee  through  the  military  gov- 
ernor as  an  appropriate  organ.  In  other  states  it  was  done 
under  the  auspices  of  the  military  commanders  under  acts 
of  Congress  prescribing  details. 

In  the  case  of  every  rebel  state,  certaiu  modifications  of 
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its  fundamental  law  were  adopted,  of  the  character  required 
to  bring  the  State  into  harmonious  relations  with  the  Union ; 
and  when  such  relations  were  deemed  to  have  been*  estab- 
lished, the  admission  of  the  representation  of  the  State  into 
Congress  completed  the  process. 

I.  But  our  first  concern  is  with  the  view  entertained  by 
the  United  States  Supreme  Court  of  the  status  during  the 
rebellion  of  the  rebel  state  governments. 

This  view  will  be  found  fully  set  forth  in  Texas  v.  Whiter 
7  Wall.,  700.  The  court  there  held,  that  whilst  the  rebel 
states,  being  out  of  peaceful  relations  with  the  Union,  could 
not  enjoy  all  the  privileges  of  states  preserving  such  rela- 
tions, yet  at  no  moment  did  they  cease  to  be  states;  that 
the  Constitution  looks  to  "an  indestructible  Union  com- 
posed of  indestructible  states '%•  that  the  obligations  of  the 
States  as  members  of  the  Union,  and  of  their  citizens  as 
citizens  of  the  Union,  were  never  impaired ;  and  that  their 
legislatures,  being  departYnents  of  governments  established 
in  hostility  to  the  Union,  could  not  be  regarded  as  lawful 
legislatures.  So  far,  everything  suits  our  opponents  very 
well ;  but  note  what  succeeds.     The  court  add  : 

"And  yet  it  is  an  historical  fact  that  the  Government  of 
Texas  then  in  full  control  of  the  State  was  its  onlv  actual 
government ;  and  certainly  if  Texas  had  been  a  separate 
state,  and  not  one  of  the  United  States,  the  new  govern- 
ment, having  displaced  the  regular  authority,  and  having 
established  itself  in  the  customary  seats  of  power,  and  in 
the  exercise  of  the  ordinary  functions  of  administration, 
would  have  constituted,  in  the  strictest  sense  of  the  words, 
a  de  facto  government,  and  its  acts  during  the  period  of  its 
<'xistence  as  such  would  be  effectual,  and  in  almost  all  re- 
spects valid.  And  to  some  extent  this  is  true  of  the  actual 
^Tovernment  of  Texas,  though  unlawful  and  revolutionary 
as  to  the  United  States. 

"It  i»  not  necessary  to  attempt  any  exact  definitions 
within  which  the  acts  of  such  a  state  government  must  be 


246  NASHVILLE : 


State,  and  Watson,  Trustee  v.  Bank  of  Tennee^ee. 


treated  as  valid  or  invalid.  It  may  be  said  perhaps  with 
sufficient  accuracy  that  acts  necessary  to  peace  and  good 
order  Among  citizens^  such  for  example  as  acts  sanctioning 
and  protecting  marriage  and  the  domestic  relations,  govern- 
ing the  course  of  descents,  regulating  the  conveyance  and 
transfer  of  property,  real  and  personal,  and  providing  rem- 
edies for  injuries  to  person  and  estate,  and  other  similar  acts 
which  would  be  valid  if  emanating  from  a  lawful  govemmefd, 
must  be  regarded  in  general  as  valid  when  proceeding  from 
an  actual  though  unlawful  government;  and  that  ada  in 
furtherance  or  support  of  rebellion  against  the  TJniied  SiateSy 
etc.f  must  in  general  be  regarded  as  invalid  and  void. 

The  last  two  italicized  clauses  go  to  the  pith  of  the  mat- 
ter. Legislation  unobjectionable  in  itself  woul<l  be  valid; 
but  if  in  hostility  to  the  United  States,  it  would  be  void. 

So,  likewise,  of  course,  with  any  other  sort  of  State  ac- 
tion. 

In  In  Wliite  v.  Cannon,  6  Wall.,  443,  the  action  of  the 
Supreme  Court  of  Louisiana  after  the  secession  was  held 
valid.  If  judicial  officers  might  act  validly  after  the  seces- 
sion, so,  likewise,  of  course,  might  any  sort  of  officers;  for 
there  is  no  room  for  any  distinction  in  this  regard  between 
the  officers  of  different  departments.  Rebellion  decapitated 
either  all  or  none. 

In  Ciiy  of  Richmond  v.  SmiiA,  15  Wall.,  429,  the  city 
was  sued  in  the  United  States  Circuit  Court  for  action  done 
pursuant  to  an  ordinance  passed  just  before  the  Federal  oc- 
cupation in  1865.  It  would  have  been  a  perfect  defense 
that  the  ordinance  was  not  the  act  of  the  city.  And  this 
defense  might  have  been  made  out  by  any  argument  estab- 
lishing that  the  State  Government  at  the  time  was  a  mere 
usurpation.  But  the  city  was  held  liable  for  the  act  of  its 
then  authorities.  If  they  could  implicate  the  city  the  state 
authorities  at  the  time  could  equally  have  bound  the  State. 

The  Sequestration  Cases,  30  Texas,  700,  is  an  interesting 
discussion  of-  the  subject  in  hand.     The  court  there  say: 
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"It  was  neither  usurpatioD  of  the  rights  and  authority  of 
the  United  States  as  they  existed  before  the  war,  nor  in 
contravention  of  any  expressed  policy  during  its  existence, 
for  the  insurgent  states  to  perform  such  acts  of  local  legis- 
lation as  are  permitted  to  the  states  by  the  Constitution  of 
the  United  States.  The  public  law  of  nations  does  not 
tleny  to  a  people  engaged  in  rebellion  and  civil  war,  how- 
ever wrongful,  against  the  rightful  sovereign,  civil  organi- 
zation and  administration.  ...  It  is  repugnant  to 
every  principle  of  reason  and  sound  policy,  and  to  the 
modern  usage  and  public  law  of  nations,  to  hold  that  all 
laws,  without  political  significance,  enacted  in  this  or  any 
other  of  the  Confederate  States,  are  to  fall  at  a  single  blow, 
and  with  them  all  the  innumerable  rights  which  have  grown 
up  and  been  fairly  acquired  under  them." 

In  Pepin  v.  Lachennieyer,  45  N.  Y.,  29,  the  suit  was 
brought  upon  the  transcript  of  a  Louisiana  judgment,  ren- 
dered February  7,  1863.  The  following  extract  will  con- 
vey the  view  taken  of  the  Louisiana  court  at  that  date 
(p.  33) : 

"The  stress  of  the  appellant's  argument  is  this:  Louis- 
iana was  a  state  in  the  Union,  but  in  flagrant  rebellion 
against  the  Federal  Government;  it  had  organized  a  state 
government  in  opposition  to  the  national  government,  in 
which  was  included  a  judicial  system  ;  the  court  of  the 
sixth  judicial  district,  etc.,  was  a  Confederate  court,  etc. 
...  It  IS  sufficient  to  say  that  in  our  view  the  sixth 
district  court,  etc.,  was  a  court  of  the  State  of  Louisiana; 
that  the  rebellion  against  the  national  government  in  which 
the  people  of  that  state  were  involved,  did  not  annul  that 
court,  its  power,  or  jurisdiction,  etc." 

Let  us  turn  aside  for  a  moment  to  see,  perhaps  superflu- 
ously, how  liberally  courts  concede  de  facto  official  char- 
acter. 

Two  very  elaborate  discussions  of  the  de  facto  doctrine, 
citing  a  legion  of  authorities,  are  State  v.  Carroll^  38  Conn., 
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449  (9  Am.  R.),  and  Griffin's  Executor  v.  Ounningham,  20 
Grat.,  31. 

In  the  first  of  these,  a  person  acting  under  a  void  ap- 
pointment as  judge  was  held  a  judge  de  facto.  In  the  sec- 
ond, the  judges  of  the  Court  of  Appeals  of  Virginia  ap- 
pointed under  the  reconstruction  laws  but  holding  after 
their  official  character  had  perished,  were  held  to  have  been 
<luring  this  time  judges  de  factOy  and  their  decisions  as 
valid  as  if  they  had  been  de  jure.  On  p.  72  of  this  cas*, 
ihe  court  refer  to  a  decision  of  Chief  Justice  Chase  in  the 
United  States  Circuit  Court,  that  a  judge  disqualified  by 
the  14th  amendment  was  yet  a  de  facto  officer. 

They  also  mention  Sir  Randolph  Crew^s  case,  where  the 
action  of  judges  after  their  commissions  bad  terminated, 
through  the  demise  of  tht*  Crown,  was  held  valid. 

Also,  Knight  v.  Corporation  of  Wells^  Lutwyche,  508, 
where  an  in^^ligible  mayor^s  action  in  affixing  seal  to  bond 
of  the  corporation  was  held  biiiding. 

In  9  Wis.,  264,  judges  elected  before  the  law  creating 
their  offices  went  into  effect,  held  de  facto  offices. 

In  9  Mass.,  231,  sheriff*  appointed  for  new  county  l)efore 
the  law  creating  it  went  into  effect,  held  de  facto  officer. 

In  3  J.  J.  Marshall,  401,  county  court  clerk  accepted  the 
office  of  paymaster  in  the  United  States  army,  which,  under 
the  laws  of  Kentucky,  ipno  facto  vacated  his  office;  but 
performed  some  acts  afterward,  and  these  were  held  valid 
as  acts  of'  an  officer  de  facto. 

In  Bate  v.  Dyer,  9  Hum.,  162,  defaulter  elected  eheriff 
in  spite  of  act  of  1848,  providing  that  the  election  of  a  de- 
faulter should  be  void  ;  held,  sheriff*  de  facto. 

In  Blackburn  v.  State,  3  Head,  690,  John  P.  Murray  un- 
der thirty  years  of  age  held,  in  spite  of  the  constitutional 
prohibition,  to  have  been  judge  de  facto. 

In  C'alloicay  v.  Sturm,  1  Heis.,  768,  held  that  whil^t 
(jovernor  Browulow  may  have  bad  no  right  to  appoint  Mr. 
Ma^nard  a  supreme  judge  while  he  was  a  member  of  Con- 
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[jress,  yot  the  appointment  constituted  him  a  d«  facto  judge. 
Siiitth  V.  Normant,  5  Yer.,  271,  overruledj  as  previously  by 
Venable  v.  Curd,  2  Head,  586. 

In  State  v.  McLean^  Jackson,  October  1 1,  1873,  MS.,  as- 
sessors appointed  by  county  commissioners  (themselves  not 
even  de  facto  officers),  held  de  facto  assessors. 

The  court  here  sav:  **  It  is  a  mistake  to  assume  that  to 
constitute  a  good  officer  de  facto  he  must  he  appointed  or 
elected  by  the  proper  authority." 

The  true  distinction  between  the  status  of  Confederate 
and  state  officers  may  be  illustrated  from  this  case.  The 
court  say  that  the  county  commissioners  were  not  de  facto 
officers  (although  they  acted  and  were  regarded  as  such), 
because  the  law  creating  their  offices  was  unconstitutional. 
In  other  words,  there  were  no  such  ojiees  as  they  assumed 
to  fill.  There  is  no  such  thing  as  a  de  facto  office.  A*  df 
facto  officer  presupposes  a  legally  established  office.  Simply 
the  incumbent's  title  to  the  office  is  defective.  Now  the 
Confederate  States  must  be  held,  according  to  the  theory  of 
the  United  States  which,  by  their  success,  has  become  the 
law  of  the  matter,  never  to  have  been  a  legal  organization. 
The  Confederate  offices  were  not,  therefore,  legally  estab- 
lished offices,  anv  more  than  the  aforesaid  conntv  commis- 
sionerships,  and  so  none  of  their  incumbents  were  de  facto 
officers,  any  more  than  the  county  commissioners.  But  the 
states  were  legally  established,  ^Mndestructible"  organiza- 
tions. Their  offices  were  legally  established  offices,  «nd  the 
incumbents  of  these  during  the  rebellion  were  de  facto 
officers. 

The  definition  of  s.  de  facto  officer  p:iven  by  Lord  Ellen- 
f>orough  in  6  East,  368,  is  said  in  Gr{ffith^s  Executor  v.  Cun- 
ningham,  20  Grat.,  31,  and  in  State  v.  Carroll,  38  Conn., 
449,  to  have  been  adopted  by  the  courts  and  text  writers, 
and  to  be  accurate  and  expressive. 

"A  de  facto  officer  is  one  who  has  the  reputation  of  being 
the  officer  he  assumes  to  be,  and  is  yet  not  a  good  officer  in 
point  of  law." 
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As  to  the  validity  of  his  action,  this  court  say  in  Venable 
V.  Ourd,  2  Head,  585:  **No  principle  is  better  settled  in 
English  and  American  law  than  that  the  acts  of  officers  de 
facto  are  valid  when  they  concern  the  public,  or  third  per- 
sons who  have  an  interest  in  the  acts  done." 

In  Smith  v.  State,  13  Conn.,  493,  the  court  say :  "No 
principle  is  better  settled  than  that  public  officers  de  facto 
acting  colore  officii,  are  held  to  be  as  well  qualified  to  act 
while  they  remain  in  office  as  if  legally  appointed  and  duly 
qualified." 

In  People  v.  Collins,  7  John,  549,  Kent,  Ch.  J.,  observes 
that  this  is  too  well  settled  to  be  discussed,  and  in  point  of 
fact  no  one  disputes  it. 

Were  it  res  Integra  I  should  unhesitatingly  say  that  the 
rel^el  state  officers  during  the  rebellion  were  not  only  offi- 
cers de  facto,  but  de  jure  also ;  for  1  never  could  see  how  a 
wrench  merely  in  the  federal  relations  of  the  State  could 
affect  the  official  character  of  the  State  officers. 

According  to  the  theory  of  our  government  that  tri- 
umphed in  the  late  unpleasantness,  the  states  consolidated 
themselves  to  a  certain  extent  into  a  composite  state,  called 
the  United  States.  To  this  they  surrrendered  certain  of 
the  functions  of  government.  But  they  retained  the  re- 
mainder unimpaired.  As  to  these  they  preserved  their  sep- 
arate autonomy.  Now  suppose  certain  states  assume  to 
break  away  from  this  arrangement  and  to  form  a  new  one. 
They  erect  a  new  central  government,  substituting  its  offices 
tor  the  similar  ones  of  the  former  central  government. 
But  they  do  not  undertake  to  remodel  their  state  organiza- 
tions. Not  a  single  state  officer  is  removed.  Not  a  single 
office  is  altered.  Everything  internal  goes  on  just  as  be- 
fore. The  same  governor,  legislature,  judiciary ;  the  same 
justices,  sheriffs,  constables,  clerks,  registers,  etc.,  etc. — 
performing  the  selfsame  functions  precisely  as  before.  The 
attempt  is  a  failure.  But  what  was  the  attempt?  It  wag 
merely  to  set  up  a  new  central  government.     It  was  not  to 
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remodel  the  state  goverDinents.  The  new  central  govern- 
ment being  a  failure,  its  offices  of  every  description  will  be 
held  by  the  victorious  former  government  to  have  been 
spurious.  But  how  has  the  attempt  to  create  merely  new 
central  arrangements  in  anywise  affected  the  former  state 
arrangements,  which  were  left  untouched  ?  True,  the  state 
^vernments  may  have  been  temporarily  operated  in  the 
interest  of  the  new  usurping  central  government,  and  the 
former  central  government  will  treat  their  action  in  this  re- 
gard as  void  as  in  defiance  of  its  own  paramount  authority; 
and  it  may  even  punish  the  state  officials  for  thus  wielding 
the  state  machinery,  if  in  this  any  law  of  its  own  has  been 
violated.  But  where  was  the  law  written  that  hostility  to 
the  United  States  wrought  ipso  facto  extrusion  from  state 
office?  If  the  officers  of  a  county  should  lend  their  aid  to 
insurgents  against  the  stute  authority,  whilst  for  this  they 
might  be  criminally  punished,  would  it  operate  to  vacate 
their  county  offices,  or,  in  default  of  statutory  provisions  to 
that  effect,  even  furnish  a  basis  for  proceedings  for  their 
ouster  f  If  county  rebellion  against  the  state  would  not 
vacate  county  offices,  how  should  state  rebellion  against  the 
Union  vacate  t^tate  offices? 

Indeed,  since  the  Confederate  offices  were  in  nearly  every 
instance  counterparts  of  the  corresponding  former  federal 
ones,  generally,  too,  the  same  persons  remaining  in  them^ 
federal  district  judges,  district  attorneys,  marshals,  post- 
masters, etc.,  being  now  called  Confederate  ones,  but  dis- 
charging the  same  functions,  throughout  generally  the  same 
territorial  areas,  it  might  have  been  j)lausibly  contended 
that  in  many  cases  the  Confederate  officer  was  a  de  facta 
Federal  officer,  the  former  Federal  office  remaining  un- 
changed in  contemplation  of  law  though  miscalled  for  a 
time,  and  the  incumbent  never  having  got  out  of  it. 

But  overwhelmingly  beyond  all  question,  the  rebel  state 
officers  were  at  least  such  de  Jacto.  Their  declining  to  take 
tile  oath  to  support  the  Constitution  of  the  United  States 
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<Hd  not  invalidate  their  action.  In  Farmers  and  Merchank 
Bank  V.  Chester,  6  Hum.,  458,  a  deputy  clerk  acted  in  de- 
fiance of  the  act  of  1794,  requiring  an  oath  of  office  as  a 
prerequisite ;  and  in  Margate  Pier  v.  Harman,  5  Eng.  Com. . 
Ij.  R.,  278,  a  person  acted  as  a  justice  without  taking  the 
oath  prescribed,  notwithstanding  the  statutory  prohibition ; 
and  in  both  cases  the  action  was  held  valid  as  that  of 
officers  de  facto.  Cases  might  be  multiplied  to  the  same 
purport. 

Since,  therefore,  the  State  Government  of  1861-2,  as  a 
<le  facto  government,  might  act  within  constitutional  limitn 
as  validly  as  if  de  jure,  our  adversaries  would  make  no 
progress  in  their  attack  upon  the  new  issue  by  establishing, 
tiven  if  they  could  do  so,  that  its  emission  was  in  substanoe 
the  act  of  the  State  itself. 

Suppose  the  State  had  during  the  rebellion,  but  withont 
the  remotest  reference  to  any  object  connected  therewith, 
issued  its  bonds,  under  the  internal  improvement  laws,  to  a 
turnpike  company,  does  any  one  doubt  that  these  would 
have  been  valid  obligations? 

We  have  seen  tliat  iu  Texas  v.  White,  the  United  States 
Supreme  Court  recognize  the  capacity  of  the  rebel  state 
legislatures  to  perform  unexceptionable  legislation ; — ^in 
other  words,  regard  the  character  of  the  action  itself  as  the 
i'riterion  of  its  validity.  So  that  even  conceding  that  the 
emission  of  the  "new  issue"  was  the  act  of  the  rebel  state, 
it  would  be  valid  unless  void  on  account  of  the  character 
of  the  emission  itself;  and  we  have  seen  that  the  notes  in- 
volved in  the  present  case  are  untainted. 

II.  I  come  now  to  the  next  proposition.  It  seems  odd 
at  this  late  day  to  meet  with  the  old  misconception  so  often 
disposed  of  by  adjudication,  that  a  state  bank  is  identical 
with  the  State  that  owns  it.  Were  this  so,  to  sue  the  bank 
would  be  to  sue  the  State ;  the  statute  of  limitations  would 
iiot  run  against  the  bank  ;  the  bank  would  enjoy  the  State's 
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priority  in  the  administration  of  inBolvent  estates;  and  the 
notes  of  the  bank  would  be  bills  of  credit  issued  by  the 
State.  All  these  positions  have  been  fully  disposed  of  by 
the  courts. 

The  earliest  case  upon  the  subject  I  have  found  is  Bank 
«/  the  United  States  v.  Planters^  Bank  of  Oeorgia,  9  Wheat., 
904.  It  was  urged  here  that  the  State  being  a  corporator, 
and  therefore  a  party  in  interest,  to  sue  the  bank  was  to  sue 
the  State.  The  reasoning  of  Chief  Justice  Marshall  in  re- 
ply to  this  has  been  adopted  in  all  subsequent  cases.  I 
quote  his  language : 

'^It  is  a  sound  principle  that  when  a  government  becomes 
a  partner  in  any  trading  company  it  divests  itself,  so  far  as 
oonoems  the  transactions  of  that  company,  of  its  sovereign 
character,  and  takes  that  of  a  private  citizen.  Instead  of 
communicating  to  the  company  its  privileges  and  its  pre- 
rogatives, it  descends  to  a  level  with  those  with  whom  it 
asBociates,  and  to  the  business  which  is  to  be  transacted. 

As  a  member  of  a  corporation,  a  government 
never  exercises  its  sovereignty.  It  acts  merely  as  a  corpo- 
rator, and  exercises  no  other  powers  in  the  managsment  of 
the  affairs  of  the  corporation  than  are  expressly  given  by 
the  incorporating  act.      .      .  The  government,  by  be- 

ooming  a  corporator,  lays  down  its  sovereignty  so  far  as 
respects  the  transactions  of  the  corporation,  and  exercises 
no  power  or  privilege  which  is  not  derived  from  the 
charter.^' 

True,  here  the  State  owned  only  part  of  the  stock ;  but 
this  did  not  affect  the  principle.  Suppose  the  State  had  by 
SQccesaive  purchases  come  to  own  all  the  stock,  at  what 
point  would  a  transformation  have  occurred  in  the  character 
of  the  bank  ? 

And  if  the  State  grants  itself  a  bank  charter,  does  this 
bank  stand  upon  a  different  footing  from  one  where  the 
chapter  was  granted  to  individuals  and  afterwards  the  stock 
bought  up  by  the  State  ?     There  can  be  no  difference  here. 
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In  Bank  of  Kentucky  v.  WUter,  2  Peters,  124,  the  State 
was  the  sole  proprietor  of  the  stock,  and  it  was  again  urged 
that  the  suit  was  against  the  State.     The  court  said  : 

''This  court  is  of  opinion  that  the  question  is  no  longer 
an  open  one.  The  case  of  the  United  States  Bank  v.  Pfew- 
ter'a  Bank  of  Georgia,  9  W.,  904,  was  a  much  stronger  case 
for  the  defendants  than  the  present ;  for  there  the  State  of 
Georgia  was  not  only  a  proprietor  but  a  corporator.  Here 
the  State  is  not  a  corporator,  since,  by  the  terms  of  the  act 
incorporating  this  bank,  'the  president  and  directors'  alone 
constitute  the  body  corporate,  the  metaphysical  person  lia- 
ble to  suit.' 

This  is  precisely  the  case  with  the  Bank  of  Tennessee. 
The  language  of  the  charter  (sec.  6,  Nicholson's  Sup.,  p. 
21),  is:  ''The  twelve  persons  so  nominated  and  confirmed 
shall  constitute  the  directors,  one  of  whom  shall  be  presi- 
dent, who  are  hereby  incorporated  and  made  a  body  politic 
and  corporate  by  the  name  and  style  of  'The  President  and 
Directors  of  the  Bank  of  Tennessee,'  .  .  .  and  by  that 
name  shall  sue  and  be  sued,"  etc. 

But  it  is  not  only  "truth  crushed  to  earth"  that  "will 
rise  again."  Some  fallacies  are  of  wondrous  tenacity;  and 
to  this  class  belongs  this  one  of  the  substantial  identity  be- 
tween a  state  baak  and  the  State.  In  Briscoe  v.  The  Bank 
of  the  Commonwealth  of  Kentucky,  11  Pet.,  257,  the  very 
same  point  was  again  pressed,  and  it  was  further  insisted 
that  "  the  Bank  ot  the  Commonwealth,  in  emitting  the  bills 
in  question,  acted  as  the  agent  of  the  State,  and  that  conse- 
quently the  bills  were  issued  by  the  State"  (p.  316),  and  so 
were  bills  of  credit  forbidden  by  the  Constitution.  On 
page  317,  it  will  be  seen  that  counsel  were  borne  onvrard 
by  their  logic  to  insist  that  the  notes  of  all  state  incorpo- 
rated banks  were  essentially  bills  of  credit,  which  evinces 
their  feeling  that  no  substantial  distinction  could  be  main- 
tained between  the  case  of  a  bank  owned  solely  by  the  State 
and  any  other  bank  incorporated  by  the  State. 
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The  Bank  of  the  Commonwealth  of  Kentucky  was  en- 
tirely similar  in  all  res|)ect8  relevant  to  the  present  controv- 
ersy to  the  Bank  of  Tennessee. 

The  first  section  of  the  charter  provided  that  a  bank 
should  be  established  in  the  name  and  behalf  of  the  Com- 
monwealth of  Kentucky,  under  the  direction  of  a  president 
and  twelve  directors,  to  be  chosen  by  joint  ballot  of  both 
houses  of  the  General  Assembly,  The  second,  thai  the 
president  and  directors  of  the  bank,  and  their  successors  in 
office,  should  be  a  corporation  and  body  politic  by  the  name 
and  style  of  the  *^  President  and  Directors  of  the  Bank  of 
the  Commonwealth  of  Kentucky,"  and  should  be  capable 
in  law  to  sue  and  be  sued,  etc. 

In  the  third  section  it  was  declared  that  the  stock  of  the 
bank  should  be  exclusively  the  property  of  the  Common- 
wealth of  Kentucky. 

The  fourth  section  authorized  the  president  and  directors 
to  issue  notes.  The  fifth  provided  that  the  capital  stock 
should  be  ?2,000,000,  to  be  paid  as  follows:  "  All  moneys 
hereafter  paid  into  the  treasury  for  the  purchase  of  the 
vacant  land  of  the  Commonwealth — all  moneys  paid  into 
the  treasury  for  the  purchase  of  land  warrants,"  etc.,  etc., 
etc. 

The  president  was  required  to  make  a  report  to  each  ses- 
sion of  the  Legislature.  The  treasurer  of  the  State  was 
authorized  to  receive  the  dividends  of  the  bank. 

The  notes  of  the  bank  were  received  in  payment  of  taxes 
and  of  all  debts  due  to  the  State. 

The  similarity  of  the  bank  to  the  Bank  of  Tennessee  in 
every  essential  feature  is  perfect.  I  will  quote  such  portions 
»f  the  language  of  the  court  as  will  sufficiently  illustrate 
their  views  upon  the  questions  involved  in  the  present  case. 
They  say,  (p.  219): 

"The  president  and  directors  were  incorporated  and 
vested  with  all  the  powers  usually  given  to  banking  institu- 
tions.   They  were  authorized   to   make   loans  on  personal 
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security,  etc Provisions  were  made,  and  regu- 
lations common  to  all  banks,  but  there  are  other  parts  of 
the  charter  which  it  is  contended  show  that  the  president 
and  directors  acted  merely  as  agents  of  the  State. 
The  president  and  directors  were  elected  by  the  Legislature. 
The  capital  of  the  bank  belonged  to  the  State,  and  it  re- 
ceived the  dividends. 

"These  and  other  parts  of  the  charter,  it  is  argued,  show 
that  the  bank  was  a  mere  instrument  of  the  State  to  issue 
bills,  etc. 

"  Where  these  notes  issued  by  the  State? 

"Upon  their  face  they  do  not  purport  to  be  issued  by 
the  State,  but  by  the  president  and  directors  of  the  bank. 
They  promise  to  pay  to  bearer  on  demand  the  sums 
stated. 

"  Where  they  issued  on  the  face  of  the  State? 

"The  notes  contain  no  pledge  of  the  faith  of  the  State  iu 
any  form.  They  purport  to  have  been  issued  on  the  credit 
of  the  funds  of  the  bank,  and  must  have  been  so  received 
in  the  community. 

"But  these  funds  it  is  said  belonged  to  the  State,  and  the 
promise  to  pay  on  the  face  of  the  notes  was  made  by  the 
president  and  directors  as  agents  of  the  State. 

"  They  do  not  assume  to  act  as  agents,  and  there  is  no 
law  which  authorizes  them  to  bind  the  State. 

"  The  State  of  Kentucky  is  the  exclusive  stockholder  in 
the  Bank  of  the  Commonwealth,  but  does  this  fact  change 
the  character  of  the  corporation?  Does  it  make  the  bank 
identical  with  the  State?  And  are  the  operations  of  the 
bank  the  operations  of  the  State?  Is  the  bank  the  mere 
instrument  of  the  sovereignty  to  effectuate  its  designs,  and 
is  the  State  responsible  for  its  acts  ? 

"The  answer  to  these  inquiries  will  be  given  in  the  lan- 
guage of  its  former  adjudications." 

The  court  then  quote  from  the  Bank  of  Kentucky  v. 
WiateVf  and  United  States  Bank  v.  Planters'  Bank  of  Georgia, 
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the  reranrks  already  set  forth  by  me  when  citing  these  cases, 
and  add : 

"These  extracts  cover  almost  every  material  point  raised 
in  this  investigation.  They  show  that  a  state,  when  it  be- 
comes a  stockholder  in  a  bank,  imparts  none  of  its  attributes 
of  sovereignty  to  the  institution,  and  this  is  equally  the  case 
whether  it  own  the  whole  or  a  part  of  the  stock  of  the 

bank As  a  stockholder,  in  the  language  of 

this  court  above  cited,  it  can  exercise  no  more  power  in  the 
affairs  of  the  corporation  than  is  especially  given  by  the  in- 
corporating act.  It  has  no  more  power  than  any  other 
stockholder  to  the  same  extent. 

"This  court  did  not  consider  that  the  character  of  incor- 
poration was  at  all  affected  by  the  exclusive  ownership  of 
the  stock  by  the  State.  And  they  say  that  the  case  of  the 
Planters'  Bank  presented  stronger  ground  of  defense  than 
the  suit  against  the  Bank  of  Kentucky.  That  in  the  for- 
mer the  State  of  Georgia  was  not  only  a  proprietor  but  a 
corporator,  and  that  in  the  latter  the  president  and  directors 
constituted  the  corporate  body.  And  yet  in  the  case  of  the 
Planters'  Bank  the  court  decided  the  State  could  only  be 
considered  as  an  ordinary  corporator,  both  as  regarded  its 
powers  and  responsibilities. 

"  If  these  positions  be  correct,  is  there  not  an  end  to  this 
controversy?  If  the  Bank  of  the  Commonwealth  is  not 
the  State,  nor  the  agent  of  the  State;  if  it  possesses  no  more 
power  than  is  given  to  it  by  the  act  of  incorporation,  and 
precisely  the  same  as  if  the  stock  were  owned  by  private . 
individuals,* how  can  it  be  contended  that  the  notes  of  the 
l)ftDk  can  be  called  bills  of  credit  in  contradistinction  from 
the  notes  of  other  banks? 

"Under  its  charter  the  bank  has  no  power  to  emit  bills 
which  have  the  impress  of  sovereignty,  etc.  It  is  a  simple 
corporation  acting  within  the  sphere  of  its  corporate  powers, 
and  can  no  more  transcend  them  than  any  other  banking 
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iDStitution.     The  State  as  a  stockholder  bears  the  same  re- 
lation to  the  bank  as  any  other  stockholder." 

This  decision,  it  would  seem,  should  have  disposed  of  the 
notion  of  the  identity  of  a  state  bank  with  the  State,  now 
resurrected  by  our  opponents.  But  in  Woodruff  v.  Trap- 
nail,  10  How.,  190,  counsel  ventilated  it  again,  and  again 
the  court  rebuked  it,  citing  Briscoe  v.  Bank  of  the  Common- 
\wealth. 

But  it  reared  its  head  again  in  Darringion  v.  T)ie  State 
Bank  of  Alabamay  13  How.,  12,  counsel  probably  relyiog 
for  a  distinction  between  this  and  former  cases  upon  a  clause 
in  the  charter  of  this  bank  pledging  the  credit  of  the  State 
for  the  ultimate  redemption  of  the  notes.  The  State  was 
the  sole  stockholder  of  this  bank. 

The  court  say:  "The  directors,  though  elected  by  the 
Legislature,  performed  their  duties  under  the  charter,  and 
like  all  other  directoi'S  of  banks,  derived  their  powers  and 
incurred  their  responsibilities  from  the  law  under  which 
they  acted.  It  is  not  perceived  that  their  action  was  not  as 
free  as  those  of  directors  who  are  elected  by  individual 
stockholders,"  etc. 

They  add :  "  But  it  is  said  that  the  State  employed  the 
bank  as  an  agency  through  which  its  bills  should  be  circu- 
lated for  the  profit  of  the  State.  The  State,  as  a  stock- 
holder, received  a  profit,  if  any  profit  was  realized  through 
the  operations  of  the  bank.  But  this  is  the  condition  of 
individual  stockholders  in  all  banks.  And  as  well  might  it 
be  said  that  the  individual  stockholders  of  a  bank  issue  its 
notrcs  as  that  the  State  of  Alabama  issued  the  notes  of  the 
branch  bank  at  Mobile.  ' 

"A  bank  in  either  case  acts  under  its  corporate  powers, 
and  the  directors  derive  their  powers  and  incur  their  re- 
sponsibilities under  the  law  which  governs  them.  The 
State,  as  a  stockholder,  held  its  property  as  a  corporation  or 
individual  could  hold  it,  in  the  Mobile  bank.  The  specie 
in  its  vaults,  notes  taken  in  discounts,  and  every  description 
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of  property  managed  by  the  directors  of  the  bank,  were 
sabject  to  judicial  process  by  its  creditors.  And  in  such  a 
procedure  the  State  in  its  sovereign  capacity  could  not  in- 
terfere. Its  powers  would  be  no  greater  than  the  powers  of 
individual  stockholders  of  a  bank  under  similar  circum- 
stances.^' 

In  Ourran  v.  State  of  Arkansas,  15  How.,  309,  the  court 
reiterate  the  same  views.     They  say : 

''Thai  a  state,  by  becoming  interested  with  others  in  a 
banking  corporation,  or  by  owning  all  the  capital  stock, 
does  not  impart  to  that  corporation  any  of  its  privileges  or 
prerogatives;  that  it  lays  down  its  sovereignty,  so  far  as 
respects  the  transactions  of  the  corporation ;  and  exercises 
no  power  or  privilege  in  res)>ect  to  those  transactions  not 
derived  from  the  charter,  has  been  repeatedly  a£Girmed  by 
thi«  court  in  the  Bank  of  the  United  States  v.  The  Planters* 
Bank,  etc.,  etc.,  etc. 

This  court,  in  1  Sneed,  354,  Fields  v.  Creditors  of  Wheat- 
ley,  refer  to  and  approve  9  Wheat.,  904;  2  Peters,  323,  etc., 
deciding  in  that  case  that  the  Bank  of  Tennessee  was  no 
more  than  any  other  bank  entitled  to  the  State's  priority  in 
the  administration  of  insolvent  estates.     The  court  say  : 

"The  corporation,  though  belonging  exclusively  to  the 
State,  is  subject  to  be  sued;  is  within  the  operation  of  the 
statute  of  limitations;  and  in  the  collections  of  debts  can 
assert  no  priority  or  right  over  other  creditors." 

In  Bank  of  Tennessee  v.  Dibrell,  3  Sneed,  380,  the  bank 
recovered  judgment  against  the  treasurer  of  the  State,  and 
sought  to  have  his  salary  retained  by  the  State  in  satisfac- 
tion, upon  the  ground  that,  inasmuch  as  the  State  was  the 
sole  owner  of  the  bank,  the  judgment  of  the  bank  was  the 
judgment  of  the  State,  which  might  offset  this  against  ita 
indebtedness  to  its  officer  on  account  of  his  salary.  As  to 
this  notion  of  identity  the  court  say  : 

"If  it  were  true  that  the  Bank  of  Tennessee  and  the 
treasury  of  Tennessee  were  identical,  there  would  be  much 
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plausibility  m  the  groand  taken  by  complainants.  Id  that 
case,  the  act  of  1835,  ch.  27,  sec.  6,  would  authorise  and  re- 
quire the  retention  of  the  salary,  and  its  application  to  the 
debt  due  to  the  State.  But  the  assumption  upon  which  the 
bill  in  that  aspect  is  based  is  unsound  and  fallacious.  The 
fact  that  the  bank  is  the  creature  and  property  of  the  State 
does  not  make  it  identical  with,  or  even  an  integral  part  of, 
the  State  sovereignty.  It  is  a  distinct  fiscal  corporation, 
enjoying  a  separate  existence,  with  its  own  chartered  rights, 
obligations  and  powers.  The  doctrine  that  when  a  State 
becomes  a  common  carrier  by  means  of  railroads  owned  by 
itself  or  otherwise,  or  banker,  or  in  any  other  mode  enters 
into  the  common  avocations  of  citizens,  or  private  companies 
or  corporations,  it  throws  off  its  sovereignty,  has  become 
too  well  established  to  allow  of  argument  at  this  day.  In 
such  cases,  the  same  rules  of  liability  apply,  and  no  superior 
advantages  are  enjoyed.'* 

Now  collate  with  the  doctrine  of  these  decisions  the  lan- 
guage of  the  Attorney-General : 

^^  Otherwise  than  for  the  purpose  of  suit  and  of  holding 
property,  it  is  not  separate  from  the  State.  It  is  a  mere  state 
agency,  controlled  by  the  State :  its  acts  directed  by  the 
State ;  every  act  responds  to  the  pulses  of  the  State  itself. 
•  .  .  .  The  Bank  of  Tennessee  is  as  much  the  creature 
and  agent  of  the  State  as  if  it  was  the  treasury  itself;  as 
much  so  as  the  fiscus  of  the  German  States,  where  the 
treasury  is  what  we  would  call  a  corporation,  etc.,  .  .  . 
it  has  only  a  formal  existence  separate  from  the  State.  Sub- 
ject the  treasury  to  suit,  and  it  will  be  separate  to  the  same 
extent  nearly." 

Was  the  Attorney-General  then  innocent  of  a  knowledge 
of  these  decisions?  His  well-known  learning  repels  the 
surmise.  Has  he  any  authority  to  oppose  to  them  ?  None 
whatever.  He  merely  reiterates  in  their  teeth  the  miscon- 
ception they  expose  and  refute.  Truly  he  conducts  a  forlorn 
hope  with  a  hardihood  worthy  of  a  better  cause. 
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We  have  seen  that  this  unsupported  ipse  dixit  is  contra- 
dicted by  the  Attorney-General's  associate,  the  special 
counsel  of  the  State.     He  says : 

''The  Legislature  of  May,  1861,  changed  the  character 
of  the  institution  (the  Bank  of  Tennessee)  from  that  of  a 
bank  for  ordinary  banking  purposes,"  etc.  Before  May, 
1861,  he  says  it  was  ''a  bank  for  ordinary  banking  pur* 
poses." 

Why  does  not  the  counsel  cite  some  of  this  legislation  ? 
It  must  lie  in  a  narrow  compass.  Why  not  give  chapters 
aad  sections  of  acts,  with  book  and  page  ?  This  is  what  he 
would  regard  as  lawyer-like,  and  not  to  refer  the  court  to 
"the  legistation  of  May,  1861."  Dolus  laiet  in  generalibus. 
Let  as  have  the  details  of  the  transmogrifying  legislation. 

The  Attorney- General  evidently  cannot  discover  it;  and 
he  does  not  venture  to  follow  his  associate  to  the  position 
that  the  reorganized  State  in  1865  had  absolute  power  over 
all  transactions  during  the  rebellion ;  and  so,  unable  to  make 
the  schedule  of  1865  crush  the  new  issue  on  any  better 
theory,  he  is  driven  to  the  old  fallaciousness  that  the  bank 
was  identical  with  the  State,  so  often  struck  down  by  adju* 
dication,  and  yet  so  persistent  in  rearing  again  its  head  that 
it  seems  as  if  its  essence,  like  that  of  Milton's  angels,  '^  can 
not  but  by  annihilating  die." 

It  is  sufficiently  plain  that  the  Bank  of  Tennessee  was  no 
more  identical  with  the  State  than  the  Union  or  Planters' 
Bank  would  have  been  had  the  State  bought  up  all  its  stock, 
aod  it  is  clear  that  this  would  not  have  transformed  the 
nature  of  either  of  these  banks  from  what  it  was  before  the 
stockholders  sold  out  to  the  State. 

It  has  not  been  difficult  to  show  that  even  if  the  emission 
of  the  new  issue  was  the  act  of  the  State,  it  was  not  merely 
upon  that  account  void ; — was  valid  unless  the  emission  it- 
self was  tainted  with  illegality,  of  which  there  is  no  pre- 
tence of  proof;  nor  to  show  further  that  the  emission  was 
not,  however,  the  act  of  the   State,  any    more   than   the 
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issues  of  the  Union  or  Planters'  Bank  were  the  act  of  the 
State. 

III.  I  come  now  to  my  third  position — ^adverse  to  the 
omnipotence  over  transactions  during  the  rebellion  claimed 
for  the  reorganized  State  in  1865.  I  maintain  that  thi^^ 
had  no  power  to  avoid  the  valid  contracts  during  the  rebel- 
lion of  either  the  State  or  of  corporations  or  individuals. 

I  repeat  here  that  I  am  willing  to  look  at  this  matter 
from  the  point  of  view  of  the  victorious  United  States 
Government,  whose  triumph  established  its  theory  as  the 
law  of  the  contest.  According  to  this  theory,  the  constitu- 
tional amendments  of  1865  possessed  no  exceptional  potency 
to  over- ride  past  transactions.  They  were  merely  the  act 
of  the  people  of  the  State,  so  altering  the  fundamental  law 
as  to  bring  the  State  into  harmonious  relations  with  the 
Union.  All  rightful  government,  and  therefore  republican 
government,  being  overthrown  in  the  State,  it  lay  with  the_ 
Union,  under  the  guaranty  clause  in  the  Constitution,  to 
take  the  initiative  in  its  reconstruction.  This  was  done 
through  the  Federal  agent,  the  Military  Governor.  He 
draughted  certain  amendments  and  submitted  them  to  the 
people  of  the  State  in  their  primary  capacity.  They  re- 
sponded by  adopting  them.  This  was  the  substance  of 
what  was  done.  In  other  States  the  Federal  initiative  was 
taken  through  the  agency  of  the  military  commanders, 
under  laws  of  Congress  prescribing  details  of  manner,  etc., 
which  in  Tennessee  were  left  to  the  Military  Governor.  In 
both  cases  the  process  was  the  same — the  action  of  the 
people  in  response  to  the  initiative  taken  by  the  Union 
through  selected  agencies.  The  Convention  of  1865  cut  no 
figure  in  the  matter,  legally  considered.  They  were  merely 
a  number  of  gentlemen  called  together  by  the  Federal 
agent  for  consultation.  It  does  not  alter  the  case  that 
neither  he  nor  they  appear  to  have  clearly  grasped  the  true 
theory  of  the  proceedings. 

A  constitutional  amendment  postulates  merely  the  action 
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of  the  people  of  the  State  upon  a  proposition  validly  submitted 
to  them.  In  1861,  the  Legislature  submitted  directly  to  the 
])eople  the  so-called  declaration  of  independence,  under  the 
assumption  that  the  Constitution  of  the  United  States  being 
merely  a  part  of  the  Constitution  of  each  State,  the  amend- 
ing power  in  each  state  might  expunge  this  part  of  its  Con- 
stitution. Ordinarily,  conventions  are  called  to  consider 
amendments  to  the  constitution,  but  no  such  intermediaries 
are  necessary,  and  usually  they  have  submitted  their  work 
to  the  popular  action. 

There  must,  of  course,  be  a  valid  submission  to  the 
people;  for  only  then  are  they  brought  under  the  operation 
of  the  principle  which  makes  the  action  of  those  who 
choose  to  vote  that  of  the  whole  people — those  who  stay  at 
home  thereby  electing  to  abide  by  the  action  of  those  who 
attend  at  the  polls.  In  such  case,  not  to  act  is  to  act.  But 
if  the  submission  to  the  people  is  not  authorizedly  made, 
then  no  notice  need  be  taken  of  it,  and  the  result  is  not 
binding  upon  any  one,  even  if  a  large  majority  do  attend 
at  the  polls — as  was  perhaps  the  case  in  the  Dorr  movement 
in  Rhode  Island. 

Now  in  ordinary  cases  of  amending  the  Constitution,  the 
submission  to  the  people  is  made  by  the  existing  state 
authorities,  usually  through  the  medium  of  conventions 
called  by  them ;  but  in  the  extreme  case  of  the  overthrow 
of  government  in  a  state,  the  now  established  doctrine  is 
that  it  then  lies  with  the  Union  to  take  the  initiative  in  re- 
organizing the  State  Government,  under  the  guaranty  clause 
io  the  Constitution  of  the  United  States,  by  making  the 
submission  to  the  people  of  the  State  of  the  necessary 
measures  to  that  end.  The  submission  to  the  people  of  the 
amendments  of  1865,  by  the  Military  Governor,  acting  in 
the  premises  as  the  agent  of  the  Union,  was  therefore  au- 
thoritative, and  the  action  of  the  people  in  response  thereto 
was  valid.  This  is  the  philosophy  of  the  amendments  of 
1865. 
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The  bearing  of  all  this  is,  that  the  amenclments  of  1865 
were  not,  as  our  opponents  seem  to  imagine,  a  cataclysra  of 
exceptional,  spasmodic  power  over  past  transactions;  but 
were  the  result  of  the  normal  action  of  a  power  stored  up 
iti  the  recesses  of  the  Constitution  of  the  United  States  for 
the  emergency.  All  that  was  Federal  about  them,  however, 
was  the  submission  of  the  measures  to  the  people  of  the 
State.  So  it  was  held  in  the  case  of  the  reconstructive  Con- 
stitution of  Georgia,  in  White  v.  Hart,  13  Wallace,  646, 
where  precisely  this  point  was  involved.  The  amendments 
of  1865,  being  the  action  of  the  people  of  the  State,  could 
effect  only  what  was  within  the  compass  of  their  power. 
They  could  not  impair  the  obligation  of  a  contract.  Con- 
gress could  not  by  express  enactment  have  enabled  th<'m  to 
accomplish  that.  So  expressly  say  the  court  in  White  v. 
Hart. 

The  attempt  of  the  Attorney  General  to  isolate  Tennessee, 
and  to  regard  what  occurred  here  as  a  rebellion  of  the  Ten- 
nessee unionists  successful  through  foreign  aid,  if  not  in- 
tended as  merely  a  piece  of  intellectual  sportiveness  seeking 
to  look  at  the  case  topsy-turvy,  as  one  can  not  help  suspect- 
ing, evinces  a  feeling  of  the  necessity  of  some  exceptional, 
uncontrollable  agency — some  dens  ex  machina — to  obliterate 
the  new  issue.  The  attempt  confesses  the  necessity  which 
inspired  it,  and  in  order  to  supply  that  necessity  advances  a 
theory  which  must  have  been  contemplated  by  its  own 
parent  with  a  smile. 

After  confusing  the  Bank  of  Tennessee  with  the  State,  so 
as  to  blend  the  new  issue  with  the  contracts  of  the  State,  it 
is  urged  that  the  reorganized  State  in  1865  did  not  under- 
take to  impair  the  obligation  contracts  of  the  pre-existing 
State,  but  only  to  decide  that  this  was  not  legally  the  State. 

I  will  quote  the  Attorney-General's  language.     He  says: 
**  Suppose  a  suit  was  brought  betvveeii  two  parties  in  a  muni-  . 
cipal  corporation,  to  determine  which  is  the  proper  author- 
ity; and  pending  the  suit  each  party  claims  to  act,  and  does 
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act,  for  the  mnnicipality ;  when  the  suit  comes  to  be  decided, 
ami  ;!u.'.  court  comes  to  hold  that  one  party  was  the  rightful 
party,  and  the  other  had  no  claim  of  right  to  bind  the  cor- 
jioration,  does  it  impair  the  obligation  of  contracts?  No 
more  does  it  impair  the  obligation  of  contracts  than  it  does 
when  it  declares  that  my  attorney  in  fact  who  has  made  a 
contract  ultra  vires  has  not  bound  me.  Now  a  civil  war  is 
but  a  grander  lis — a  wager  of  battle.  When  this  is  decided, 
and  one  of  the  parties  to  it  declares  that  the  other  never 
was  the  rightful  government,  it  is  not  the  impairing  of  con- 
tracts which  happens,  but  it  is  the  mere  declaration  of  the 
result — that  the  overthrown  government  had  no  authority 
to  make  the  contracts.'^ 

Here  is  truly  a  valuable  contribution  to  the  tactics  of  re- 
pudiation. Our  State  finds  it  inconvenient  to  owe  its  present 
large  debt.  It  cannot  directly  expunge  the  liability.  Th^t 
would  impair  the  obligation  of  contracts.  But  let  the  peo- 
ple, who  have  to  bear  the  burden,  agitate,  and  set  on  foot  a 
movement  to  result  in  the  formation  of  a  new  constitution 
which  shall  emphatically  denounce  as  illegitimate  all  pre- 
existing organizations  of  the  State,  and  let  this  constitution, 
through  the  supineness  of  the  existing  authorities,  or  other- 
wise, foist  itself  into  "  un  fait  accompli"  (to  quote  the  French 
of  the  Attorney  General),  and  the  desired  end  is  accom- 
plished. In  the  language  of  the  Attorney  General,  "it  is 
not  the  impairing  of  contracts  which  happens,  but  it  is  a 
mere  declaration  of  the  result,  that  the  overthrown  govern- 
ment had  no  authority  to  make  the  contracts.^' 

Could  the  Attorney  General  only  patent  this  invention  it 
might  make  him  rich  in  fame.  But,  alas,  though  appar- 
ently useful,  the  idea  is  not  new.  Nor  has  it  been  hereto- 
fore found  even  useful.     The  invention  would  not  work. 

In  State  Bank  v.  Knopp,  16  How.,  369,  a  state  attempted 
l>y  means  of  a  similar  dodge  to  get  rid  of  itn  contract  ex- 
empting a  bank  from  taxation.  It  did  not  undertake  tl)rough 
its  Legislature  to  repeal  the  exemption.     Clearly  that  would 
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not  d(i.  It  decided,  through  the  instrumentality  of  its  Su- 
preme Court,  that  thfe  contract  was  not  a  contract  at  all. 
But  the  United  States  Supreme  Court  unfortunately  held 
that  it  was. 

Similarly  another  State  undertook  to  enable  its  munici- 
jMilities  to  expunge  their  liability  for  subscriptions  to  rail- 
roads, not  by  fulminating  legislatively  again<»t  the  bonds  is- 
sued, but  through  the  instrumentality  of  its  Supreme  Court, 
composed  of  judges  elected  upon  the  very  issue,  who  blandly 
decided  that  the  bonds  were  void  because  the  statutes  au- 
thorizing the  subscriptions  were  not  laws  at  all — were  un- 
constitutional and  void  from  the  beginning.  But  in  Gelpeke 
V.  Dubuque^  1  Wal.,  175,  the  United  States  Supreme  Court 
said  that  such  judicial  repudiation  was  as  much  an  impair- 
ment of  the  obligation  of  contracts  as  a  legislative  repudia- 
tion. 

See  also  Havemeyer  v.  Iowa  County ,  and  Thompson  v.  Lee 
County,  3  Wal.,  30:^  and  327,  etc. 

The  passage  last  quoted  from  the  Attorney  Generals'  ar- 
gument is  singularly  inapposite.  If  he  must  have  a  mu- 
nicipal illustration,  why  not  suppose  a  case  somewhat  analo- 
gous to  that  in  hand?  e  g.,  where  one  party  was  in  the  un- 
disturbed possession  of  the  entire  municipal  admiilistration 
in  all  its  ramifications,  and  there  were  not  even  any  rival 
functionaries,  and  the  officials  in  possession  were  afterward 
adjudged  not  to  have  been  de  jure  officers,  but  yet  to  have 
been  de  facto  officers.  For  during  the  entire  period  of  the 
emission  of  all  of  the  new  issue  except  the  $177,000  is- 
sued after  the  removal  of  the  assets  of  the  bank  south, 
there  was  no  other  government  or  soi  disant  government 
in  Tennessee  than  that  under  whose  auspices,  according 
to  the  Attorney  General,  this  money  was  issued.  There 
were  not  two  parties,  each  acting  for  the  State.  Ev^en  in 
the  fantastic  view  under  consideration,  the  unionist  rebels 
did  not  claim  to  have  any  unionist  state  government.  The 
appoinment  of  the  Military  Governor  by  the  United  States 
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(he  was  not  elected  by  the  Tennessee  unionist  rebels)  was 
after  the  emission  of  the  new  issu^  except  the  $177,000 
aforesaid,  the  character  of  which  is  not  involved  now.  Then, 
for  the  first  tiroe,  were  there  conflicting  governments  in  the 
State. 

In  the  analogous  municipal  case  8uppT)osed  by  me,  the 
acts  of  the  de  facto  oflBcials  would  not  be  affected  by  the 
subsequent  denial  to  them  of  a  de  jure  character.  The  nu- 
merous cases  T  have  cited  overwhelmingly  establish  this. 

The  exigency  of  the  Attorney  General  requires  that  his 
mnnicipal  authorities,  having  after  a  scrimmage  got  into 
possession,  should  themselves  be  competent  to  pronounce 
void  the  contracts  of  their  de  facto  predecessors,  made  while 
they  were  in  the  full  and  undisputed  possession  of  the  ad- 
fninistration.  But  the  judiciary  of  the  State  would  pre- 
vent this. 

A  revolutionary  government  in  France  or  Spain,  though 
it  would  not  dare  such  turpitude,  might  declare  its  prede- 
cessor to  have  been  a  mere  usurpation,  and  its  engagements 
void,  because  of  the  absence  of  any  restraining  power.  But 
we  have  in  the  Constitution  of  the  United  States  certain  re- 
straints upon  the  states  which  have  been  well  termed  a  bill 
of  rights  for  all  the  people  of  the  United  States;  and  of 
these  the  most  valuable  is  that  which  forbids  the  States 
from  passing  any  law  impairing  the  obligation  of  contracts. 
And  this  cannot  be  evaded  by  the  artifice  of  deciding  the 
contract  not  to  have  been  a  contract,  or  by  a  process  of  State 
self  stultification — the  State  deciding  its  former  self  not  to 
have  been  the  State.  This  court  will  not  countenance  such 
dishonesty ;  and  if  hereafter  any  State  Supreme  Court  should 
do  so,  the  Supreme  Court  of  the  United  States  would  re- 
verse its  action.  A  state  of  the  United  States  is  restrained 
by  the  Constitution  of  the  United  States  from  doing  what 
France,  or  Spain,  or  the  United  States  itself  might  do — im- 
pairing the  obligation  of  contracts.  If  the  new  issue  did 
consist  of  obligations  of  a  de  facto  State  Government,  not 
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objectionable  in  themselves  at  the  time  of  their  origination^ 
the  Constitution  of  the  United  States,  as  operative  during 
the  rebellion  as  before  or  since,  protected  these  obligations 
against  subsequent  state  impairment  in  any  guise  or  shape. 

It  is  wholly  immaterial  in  what  light  the  amendments  of 
1865  saw  fit  to  regard  the  pre-existing  State  Government. 
The  question  is,  in  what  light  ought  it  to  have  been  regarded 
— in  what  light  must  this  court  now  regard  it? 

If  the  result  of  the  war  in  Tennessee  was  the  triumph  of 
the  unionists,  certainly  they  did  not  set  up  the  very  view  of 
the  contest  over  which  they  had  triumphed — that  they  were 
the  rebels,  and  the  national  forces  their  foreign  auxiliaries. 
They  regarded  the  war  as  waged  between,  not  themselves 
and  the  State  Government,  but  the  government  of  the  United 
States  and  an  organized  rebellion  against  that  government. 
Their  theory  was  the  same  as  that  held  by  the  Supreme 
Court  of  the  United  States,  that  never  for  one  moment  was 
the  Constitution  of  the  United  States  iuo[jerative  in  Ten- 
nessee, and  that  every  valid  contract  in  Tennesse,  as  well 
durint^  the  rebellion  as  before  or  since,  anchored  its^eli  us 
soon  as  made  upon  the  rock  of  that  Constitution,  from  the 
shock  of  subsequent  state  impairment. 

The  amendments  of  1865  simply  assumed  as  unquestion- 
able the  emission  of  the  new  issue  in  aid  of  the  rebellion. 

The  argument  of  the  Attorney  General  reduced  to  syllo- 
gistic precision  is  as  follows: 

Major — The  State  in  1865,  might  avoid  the  acts  of  the 
State  in  1861-2. 

Minor — The  emission  of  the  new  issue  was  the  act  of  the 
State  in  1861-2. 

Conclusion — Ergo — The  State  in  1865  might  avoid  the 
new  issue. 

Both  premises  are  required  for  the  conclusion,  and  neither 
is  sound. 

We  have  seen  that  the  State  authorities  of  1861-2,  during 
the  period  of  the  emission  of  the  new  issue,  except  the 
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$177,000  emitted  after  the  removal  south,  the  character  of 
which  is  not  involved  here,  stood,  in  proximity  to  de  jure 
character,  in  the  very  front  rank  of  de  facto  oflBcers,  and 
that  their  contracts  not  void  in  themselves  were  as  exempt 
from  subsequent  state  annulment  as  those  of  individuals. 

We  have  also  seen  that  the  emission  of  the  new  issue  was 
no  more  the  act  of  the  State  than  was  the  emission  of  simi- 
lar issues  of  other  banks. 

The  special  counsel  for  the  State,  unable  to  ignore  the  at 
least  de  facto  character  of  the  State  authorities  during  the 
emission  of  the  new  issue,  or  the  logical  consequences  of 
that  character  as  to  their  acts  on  behalf  of  the  State;  and, 
aside  from  this,  placing  little  reliance  in  his  May,  1861, 
transformation  theory,  to  show  that  the  Bank  of  Tennessee 
ever  was  anything  other  than  "  a  bank  for  ordinary  bank- 
ing purposes,"  or  his  rebellious  exigency  argument  against 
the  emission  itself;  and  feeling  therefore  that  the  new  issue 
— contracts  between  a  bank  and  its  ordinary  customers — 
oould  be  reached  only  from  a  position  commanding  abso- 
lutely all  the  transactions  of  individuals  during  the  period 
involved;  hence,  found  himself  driven  to  occupy  that  bold 
position,  whither  his  co-adjutors  have  not  ventured  to  fol- 
low him,  dreading  apparently  the  inevitable  inference  as  to 
the  desperateness  of  a  conclusion  exacting  such  a  premiss 
for  its  support;  and  so  the  special  counsel  fights  there  alone, 
in  the  "last  ditch"  of  the  contest. 

The  position  in  question  is,  the  omnipotence  of  the  reor- 
ganized State  in  1865  over  all  the  transactions  of  every 
character  within  the  State  during  the  rebellion. 

The  insight  of  the  special  counsel  was  unerring  as  to  the 
exigencies  of  his  case.  Only  reorganized  state  omnipotence 
oould  crush  the  new  issue. 

Had  not  eminent  counsel  formally  propounded  this  doc- 
trine of  reorganized  state  omnipotence,  I  should  have  sup- 
posed it  a  reductio  ad  absurdum  of  any  conclusion  to  show 
that  it  required  such  a  premiss.     But  a  celebrated  philoso- 
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pher  has  remarked  that  there  is  no  error,  however  prepoA- 
terous,  that  has  not  been  maintained  by  some  able  pen. 
This  is  at  least  as  true  of  legal  positions  as  of  philosophical 
opinions. 

The  doctrine  in  question  is  certainly  far  from  self-evident. 
Let  us  see  what  arguments  are  relied  upon  lo  impress  it 
upon  the  mind  of  the  court..  The  following  lengthy  quota- 
tions irom  the  counsel's  argument  become  necessary  for  this 
purpose : 

"The  people  of  Tennessee  undertook  to  separate  from  the 

United  States  and  join  the  Confederate  States 

The  effect  of  what  was  done  was  to  bring  tHe  State  as  then 
controlled,  etc.,  into  rebellion  and  war  with  the  United 
States.  It  has  been  repeatedly  decided  by  the  courts  of  the 
United  States  that  war  is  a  state  of  facts,  etc.  Prize  Coms^ 
2  Black,  635,  etc. 

"^As  a  civil  war,'  says  the  Supreme  Court  of  the  United 
States  in  the  Prize  Cases,  '  is  never  publicly  proclaimed,  etc., 
its  actual  existence  is  a  fact  in  our  domestic  history  which 
the  court  is  bound  to  notice  and  to  know. 

"  'All  persons  residing  within  this  (insurrectionary)  ter- 
ritory wlwse  property  may  be  used  to  increase  the  revenue 
of  the  hostile  power,  are  in  this  contest  liable  to  be  treated 
as  enemies  though  not  foreigners.  They  have  cast  off  their 
allegiance  and  made  war  on  their  government,  and  are  none 
the  less  enemies  because  traitors.' 

"  In  the  case  of  Luther  v.  BordeUy  7  How.,  1,  the  Su- 
preme Court  of  the  United  States  held  that  the  same  prin- 
c'iples  and  rights  applied  to  a  rebellion  within  a  state  where 
a  new  (or  illegal)  government  undertakes  to  overthrow  an 
old  (or  legal)  government.  The  Legislature  of  the  old  gov- 
ernment had  in  that  case  established  martial  law,  and  C.  J. 
Taney,  in  delivering  the  opinion  of  the  court,  observed, 
among  other  things,  that  Mf  the  government  of  Rhode 
Island  deemed  the  armed  opposition  so  formidable,  etc.,  as 
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to  require  the  use  of  its  military  force  and  the  declaration 
of  martial  law^  we  see  do  ground  upon  which  we  can  ques- 
tion its  authority.  It  was  a  state  of  war^  and  the  estab- 
lished government  resorted  to  the  rights  and  usages  of  war 
to  maintain  itself  and  overcome  the  unlawful  opposition/ 

^'This  language  is  quoted  by  Nelson,  J.,  in  his  opinion  in 
the  Prize  Cases,  with  approbation. 

"Now  what  was  the  effect  of  the  status  brought  about  by 
the  acts  of  the  rebellious  government  in  this  State  on  the 
6th  of  May,  1861,  and  afterward,  until  the  lawful  authority 
was  restored,  upon  the  acts  of  the  rebellious  government 
with  its  citizens,  and  upon  the  acts  of  the  citizens  as  between 
themselves.         ........ 

"  Here  is  what  C.  J.  Taney  says  on  the  subject  in  Lviher 
V.  Borden,  7  How.,  1,  39,  and  he  is  borne  out  by  all  the 
elementary  text  writers:  *The  laws  passed  by  its  Legisla- 
ture during  that  time  (during  the  time  a  State  is  in  rebellion) 
were  nullities;  its  taxes  wrongfully  collected;  its  salaries 
and  compensation  to  its  officers  illegally  paid ;  its  public  ac- 
counts improperly  settled,  etc. 

"'It  rests,'  he  says,  *  with  the  political  power  of  a  state 
to  pronounce  upon  the  legality  or  illegality  of  the  govern- 
ment acting  for  the  time  being. 

"*  Moreover,'  he  adds,  Hhe  Constitution  of  the  United 
States,  as  far  as  it  has  provided  for  an  emergency  of  the 
kind,  and  authorized  the  general  government  to  interfere  in 
domestic  concerns  of  a  State,  has  treated  the  subject  as  po- 
litical in  its  nature,  and  placed  the  power  in  the  hands  of 
that  department.' 

"The  Dorr  rebellion  of  Rhode  Island,  which  was  the  par- 
ticular rebellion  under  consideration,  was  not  a  rebellion  of 
a  part  of  the  State  against  the  whole.  It  was  a  rebellion 
of  the  whole  State,  etc.,  and  its  successful  and  continued 
organization  would,  as  C.  J.  Taney  said,  have  made  the  acts 
of  the  old  government  illegal  and  void.  It  is  the  political 
department  that  survives  the  rebellion,  etc.,  which  is  clothed 
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with  the  power  *to  pronounce  upon  the  legality  or  illegality 
of  the  government  acting  for  the  time  being.'      .... 

"To  the  same  effect  as  Luther  Borderiy  is  one  of  our  own 
early  cases,  Ingram  v.  Cocke,  1  Tenn.,  19,  in  relation  to  the 
acts  of  the  Franklin  Government.  The  court  say  in  that 
case:  '  When  governments  de  facto  cease  to  exist,  the  former 
or  legitimate  goverments,  by  their  legislative  acts,  usually 
furnish  the  grounds  upon  which  municipal  courts  proceed 
in  giving  an  opinion.'  In  other  words,  to  use  the  language 
of  the  Supreme  Court  of  the  United  States,  White  v.  Hart, 
13  Wal.,  651,  Hhe  result  (to  the  rebel  citizen)  depends  upon 
the  rule  as  defined  in  the  law  of  the  sovereign  against  whom 
he  has  offended.'  The  action  of  the  political  department 
under  which  the  judges  hold  their  offices,  upon  every  thing 
done  pending  the  rebellion,  is  conclusive  upon  the  courts. 
See  also  Rose  v.  Himely,  4  Cr.,  273;  3  Wheat,  324,  364; 
13Pet.,  420;   TF/wVev.  //ar«,  13  Wal.,  649 

"'The  right  of  confiscation  by  the  successful  belligerent 
maybe  referred  to  in  this  connection.  *The  question  of 
what  shall  be  done  with  the  enemy's  property,'  says  Ch. 
Kent,  Ms  one  rather  of  policy  than  of  law,  and  is  properly 
addressed  to  the  consideration  of  the  Legislature,  and  not 
to  the  courts.'     1  Kent's  Com.,  60.- 

[Broton  v.  United  State,  8  Cr.  110,  and  Millar  v.  United 
States,  11  Wal.,  268,  are  referred  to  in  this  connection.] 

"I  do  not  understand  that  there  is  any  conflict  of  author- 
ity on  these  two  points ;  that  it  belongs  to  the  political  de- 
{)artment  of  the  successful  government  to  say  what  laws  and 
what  acts  of  the  rebellious  government  or  of  its  citizens 
shall  be  valid  or  invalid,  and  to  determine  whether  any,  and 
what,  property  of  the  rebels  shall  be  confiscated  or  de- 
stroyed; and  that,  in  the  language  of  C.  J.  Marshall,  *the 
judicial  department  must  give  effect  to  its  will.' 

"With  these  principles  distinctly  before  us,  let  us  see 
what  has  been  done  in  the  premises  by  the  political  depart- 
ments of  the  State  and  United  States  Governments." 
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Then  the  schedule  of  1865  is  referred  to,  annulling  the  acts 
of  "the  usurped  State  Government,"  and  repudiating  the 
new  issue.  The  act  of  Feb.  16,  1866,  in  pursuance  of  the 
schedule,  excluding  from  the  assignment  directed  to  be 
made  by  the  bank,  "all  claims,  etc.,  after  may  6,  1861,  as 
absolutely  null  and  void,"  and  the  joint  resolution  of  Con- 
gress of  July  24,  1866,  restoring  Tennessee  to  her  rights  in 
the  Union,  are  also  referred  to,  the  latter  as  having  made 
the  adoption  of  the  amendment  of  1865,  *' whereby  all  or- 
dinances and  laws  of  secession,  and  debts  contracted  under 
the  same,  are  declared  void  " — the  ground  in  part  of  the 
restoration  of  the  State  to  its  rights." 

Also,  the  14th  Amendment  to  the  Constitution  of  the 
United  States  is  referred  to,  avoiding  "all  debts,  obligations, 
and  claims,  in  aid  of  insurrection  and  rebellion  against  the 
United  States;"  but  as  none  of  the  notes  involved  in  the 
present  case  are  shown  to  have  been  issued  in  aid  of  the  re- 
bellion, we  need  not  bring  the  14th  Amendment  into  a  con- 
troversy in  which  there  is  no  basis  of  fiacts  for  its  applica- 
tion. 

It  is  claimed  that  the  political  department  of  the  reor- 
ganized State  in  1865,  before  the  rebellion  had  terminated^ 
had  the  right  not  only  to  disregard  whatever  acts  of  the 
rebel  State  Government  were,  according  to  the  triumphant 
theory  now  established  as  law,  null  and  void  from  the  be- 
ginning; but  to  reach  forth  its  hand  and  strike  down  any 
transaction  even  of  private  citizens  with  each  other;  e.  g., 
to  invalidate  a  promissory  note  given  by  John  Smith  to 
Tom  Jones  for  the  price  of  a  cow,  or  a  barrel  of  flour. 

This,  it  is  said,  would  not  be  impairing  the  obligation  of 
a  contract,  but  merely  "giving  the  courts,  in  the  language 
of  our  Supreme  Court,  in  Ingravi  v.  Cocke,  1  Tenn.,  19, 
Uhe  ground  upon  which  they  should  proceed.'" 

It  is  added  :  "All  such  so-called  contracts  are  at  the 
mercy  of  the  legitimate  government  when  restored.  It  is 
for  the  political  department  of  the  government  to  say  how 
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they  shall  be  treated  by  the  courts.  The  rights  of  the  rebel 
states  and  their  citizens  under  the  Constitution  were,  as  said 
hy  the  Supreme  Court  of  the  United  States  in  White  v.  Hart, 
13  Wal.,  651,  'suspended/  and  the  extent  of  the  punish- 
ment, either  of  person  or  property,  depended  upon  the  rule 
as  defined  in  the  law  of  the  offended  sovereign.  Those 
states,  as  said  by  the  same  court  on  the  same  page,  were  Pt 
no  time  out  of  the  pale  of  the  Union.  Their  citizens  had 
not  the  rights  therefore  of  a  foreign  enemy  who  has  been 
subjugated,  but  only  such  rights  as  the  offended  sovereign 
might  see  proper  to  extend  to  them. 

"The  learned  Chancellor  in  his  opinion  in  the  court  below, 
seemed  to  think  that  there  was  a  distinction  between  con- 
tracts entered  into  under  ordinances  and  laws  of  secession, 
or  directly  with  the  rebel  authorities  or  agents,  and  contracts 
between  private  citizens,  and  that  the  ban  of  invalidity 
could  only  be  predicated  of  the  former.  But  I  do  not  un- 
derstand that  any  such  line  of  distinction  exists.  By  the 
rebellion  those  who  became  parties  to  it,  either  voluntarily 
or  through  coercion  of  circumstances,  are  placed  at  once  out 
of  the  pale  of  the  law,  and  everything  they  may  do,  either 
with  their  rebel  government  or  between  themselves,  is 
tainted  with  illegality  and  void,  if  the  legitimate  govern- 
ment chooses  so  to  treat  it  through  the  action  of  its  political 
department.'' 

The  conception  of  the  status  of  transactions  during  the 
rebellion  involved  here,  is  that  they  were  voidable  at  the 
subsequent  election  of  the  legitimate  government.  But  in 
the  subsequent  portion  of  his  argument,  the  special  counsel, 
attempting  to  escape  from  the  inference  that  if  the  Schedule 
of  1865  invalidated  the  new  issue  the  abrogation  of  the  in- 
validating Schedule  by  the  Constitution  of  1870  must. have 
restored  its  validity,  propounds  a  different  view.  He  says 
in  that  connection  :  "The  provisions  of  those  sections  (the 
annulling  portions  of  the  Schedule  of  1865)  did  not  annul 
the  laws  ordinances,  acts,  and  proceedings,  specially  men- 
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tioned.  They  were  illegal  :'-nd  void  before.  The  true  effect 
of  those  sections  was  by  implication  to  validate  all  acts  done 
during  the  rebellion  except  those  set  apart  and  designated." 

The  amendments  of  1865  would  appear  to  have  been  as 
fond  of  indirection  as  the  old  lady  who  preferred  to  take 
her  tea  by  stratagem.  They  went  about  their  work  of  val- 
idation by  superflously  invalidating  what  was  already  void. 
Bat  what  concerns  us  is  that  everything  needed  to  be  some- 
how validated.  In  other  words,  all  transactions  were  orig- 
inally void,  and  would  have  remained  so  but  for  the  affirm- 
ative efficacy  of  that  negative  pregnant,  the  invalidating- 
validating  Schedule  of  1865.  Truly,  these  amendments 
*^  builded  better  than  they  knew.". 

And  conversely,  the  Convention  of  1870  were  unwitting 
architects  of  chaos.     For  hear  the  special  counsel : 

"  The  abrogation  (by  the  Constitution  of  1870)  of  the  sec- 
tions (the  annulling  sections  of  ihe  Schedule  of  1865)  may 
invalidate  what  was  impliedly  validated,  thereby,  hut  it  can- 
not render  that  valid  which  was  from  the  beginning  void." 

Everything  was  of  itself  **  from  the  beginning  void,"  but 
the  Schedule  of  1865,  by  superfluously  avoiding  certain  en- 
umerated things,  already  void,  impliedly  validated  every- 
thing else.  But  the  Constitution  of  1870,  by  abrogating  the 
impliedly  validating  Schedule  of  1865,  recalled  the  previous 
condition  of  universal  invalidity;  for  it  remitted  to  inval- 
idity what  the  Schedule  had  evoked  therefrom,  but  could 
not  evoke  therefrom  what  the  Schedule  had  left  there. 

Let  us  gather  the  full  significance  of  this,  before  return- 
ing from  this  digression.  If  the  new  issue  was  originally 
valid,  but  invalidated  by  the  Schedule  of  1865,  then  the  ex- 
press abrogation  of  this  Schedule  by  the  Constitution  of 
1870  restored  the  validity  taken  away  by  the  Schedule.     So 

* 

to  avoid  the  conclusion  of  the  present  validity  of  the  new 
issue,  which  follows  even  upon  his  own  theory,  the  special 
counsel  is  driven  to  alter  his  premiss,  and  pro  hac  vice  to 
contend  for  the  original  invalidity  of  the  new  issue.     But  as 
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he  can  draw  no  line  between  the  new  issue  and  the  issues  of 
other  bank,  or  the  notes  and  contracts  of  individuals,  the 
original  invalidity  of  the  new  issue  involves  that  of  all 
transactions.  The  counsel  is  compelled  to  accept  this,  but 
he  replies  that  the  superfluous  invalidation  by  the  Schedule 
of  1865  of  what  was  already  void,  impliedly  validated  every- 
thing else.  But  then  he  is  obliged  to  hold  that  the  Consti- 
tution of  1870,  by  abrogating  the  Schedule,  plunged  every 
transaction  during  the  rebellion  which  the  Schedule  had 
rescued,  back  into  invalidity.  And  this  he  is  willing  to 
do; — willing  to  annul  contracts,  destroy  wills,  dissolve  mar- 
riages, bastardize  children,  upset  the  myriad  transactions  of 
years,  in  order  to  get  rid  of  paying  the  new  issne. 

The  unexpectedness  of  the  counsels  elaborate  deduction 
as  to  the  effect  of  the  adoption  of  the  Constitution  of  1870, 
irresistably  suggests  the  result  of  Professor  John  Phoenix's 
trigonometrical  measurement  of  the  distance  from  Fort 
Point  to  Saucelito,  which  was,  by  means  of  a  complicated 
process  of  triangulation,  determined  to  be  exactly  324  feet. 
"This  result,"  wrote  the  Professor,  "differed  very  much 
from  our  preconceived  ideas,  and  from  the  popular  opinion, 
the  distance  being  generally  supposed  to  be  some  ten  miles ; 
but,"  he  adds,  "  I  will  stake  my  professional  reputation  on 
the  accuracy  of  our  work ;  and  there  can,  of  course,  be  no 
disputing  the  elucidations  of  science,  however  incredible 
they  may  appear  per  se." 

According  to  these  views,  had  the  work  of  1865  merely 
restored  to  action  the  machinery  of  the  State  Government 
without  more,  all  the  transactions  during  the  rebellion 
would  have  slumbered  in  their  graves  of  invalidity.  The 
resurrection  blast  of  the  Schedule  called  them  into  life. 
But  resurrection  presupposes  a  corpse  to  be  revivified.  The 
transactions  in  question  must  have  enjoyed  once  some  sort 
of  existence  to  have  supplied  a  basis  for  subsequent  valida- 
tion. For  to  validate  what  never  did  really  exist,  would 
involve  special  creation. 
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The  position  of  reorgaoized  state  omnipotence  over  trans- 
actions during  the  rebellion  is  desperate  enough.  But  the 
position  that  all  transactions  during  the  rebellion  were  void 
of  themselves,  and  could  become  valid  only  through  the 
quickening  power  of  the  reorganized  state  extended  to  raise 
them  from  the  dead,  is  one  that  I  ni^ed  not  take  the  trouble 
to  refute.  We  have  seen  that  in  Texa^  v.  White;  White  y. 
Cannon;  The  Sequestration  Cases;  City  of  Richmond  v. 
Smith;  Pepin  v.  Lachenmeyer,  etc.,  acts  of  even  the  rebel 
authorities  are  regarded  as  having  been  valid,  where  devoid 
of  political  significance,  etc. 

The  case  of  Luther  v.  Borden^  7  How.,  1,  cited  by  the 
special  c>ounsel,  is  utterly  irrelevant  here.  It  was  there  de- 
cided that  the  Federal  courts  must  accept  the  decision  of 
the  political  department  of  the  Federal  Government  as  to 
which  of  two  rival  state  governments  is  the  rightful  one, 
this  being  a  political  question. 

The  court  said  :  "  In  the  case  of  foreign  nations  the  gov- 
ernment acknowledged  by  the  President  is  always  recognized 
in  the  courts  of  justice.  And  this  principle  has  been  applied 
i)y  the  act  of  Congres  to  the  sovereign  states  of  the  Union.'^ 

The  court  also  held  that  a  state  government  might  use 
\is  military  force  to  put  down  an  insurrection ;  which  prob- 
ably never  was  doubted. 

A  little  scrap  is  quoted  from  the  opinion  of  the  court,  as 
to  the  consequences  that  would  follow  from  holding  the 
charter  government  not  to  have  been  rightful,  -under  the 
circumstances  of  the  case  in  Rhode  Island  ;  which,  however, 
has  not  the  remotest  application  to  the  case  of  Tennessee 
<luring  the  period  of  the  emission  of  the  new  issue,  with  her 
<ie  facto  state  government  exercising  unquestioned  sway 
throughout  the  State,  without  any  rival  government.  But 
the  character  of  the  State  Government  during  this  period 
has  been  sufficiently  illustrated. 

The  nf xt  case  leferred  to  by  the  counsel,  Ingram  v.  Cocke^ 
1  Tenn.,  19,  so  far  as  it  has  any  bearing  here,  tells  against 
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his  ideas;  for  in  this  ease  the  proceedings  of  a  Franklin 
court  were  upheM,  the  Judge  of  which  was  not  even  a  de 
facto  officer;  since  the  office  he  assumed  to  fill  had  no  legal 
existence ;  and,  as  we  have  seen,  a  de  facto  officer  presup- 
poses a  legal  office :  nor  was  this  altogether  upon  the 
strength  of  the  North  Carolina  act  of  pardon  and  indemnity ; 
for  whilst  the  court  said :  "Consistently  with  propriety,  or 
the  usage  of  nations,  North  Carolina  could  not  declare  the 
government  of  Franklin  lawful,  nor  the  proceeding  of  its 
courts  matters  of  record ;"  yet,  upon  the  next  page  they  also 
8aid :  "Though  the  erection  of  the  State  of  Franklin  was 
in  opposition  to  the  sovereignty  exercised  by  North  Carolina, 
yet  a  state  of  society  miglit  exist  by  social  compact,  in 
which  the  members  v/ould  be  bound  by  the  acts  of  the  gov- 
ernment when  substantial  justice  had  be^n  attained." 

The  court,  even  independently  of  the  North  Carolina  act, 
could  not  bring  themselves  to  view  the  action  of  the  officer 
oTa  mere  usurpation  as  null,  and  does  the  counsel  imagine 
that  they  would  have  regarded  as  void  the  ordinary  trans- 
actions of  individuals  with  each  other? 

These  transactions,  neither  North  Carolina  nor  Tennessee 
thought  it  worth  while,  even  out  of  abundant  caution,  to 
validate.  The  former  did  validate  the  judgments  of  the 
Franklin  courts;  and  the  latter,  by  acts  passed  in  1801, 
1803  and  1815,  (Car.  and  Nich.,  pp.  349,  350)  validated 
administrations  granted,  marriages  solemnized,  and  ac- 
knowledgments and  registrations  of  instruments  made, 
under  the  authority  of  the  Franklin  government.  But 
whilst  it  was  thought  proper  to  validate  the  acknowledg- 
ments and  registrations,  there  was  no  provision  for  the  in- 
struments themselves;  which,  according  to  the  coun^^-el's 
argument,  impliedly  invalidated  the  instrument*,  if  indeed 
they  were  not,  as  he  must  hold,  previously  invalid.  And 
so  we  have  North  Carolina  and  Tennessee  involved  in  the 
absurdity,  either  of  validating  the  registrations  and  leaving 
void  the  instruments  registered  ;  or,  worse  still,  of  impliedly 
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iQvalidating  the  iDstruments  registered  by  expressly  vali- 
dating the  registrations.  For  if  the  Schedule  of  1865  vali- 
dated everything  not  mentioned  as  invalidated ;  similarly^ 
the  acts  in  question  of  North  Carolina  and  Tennessee  inval- 
idated everything  not  mentioned  as  validated. 

But  we  see  that  nothing  was  imagined  by  either  North 
Carolina  or  Tennessee  to  require  validation,  unless  its  val- 
idity exacted,  as  an  essential  ingredient,  the  legality  of  offi- 
cial action.  It  was  never  suspected  that  ordinary  individ- 
ual contracts  were  void. 

The  counsel  is  welcome  to  whatever  aid  and  comfort  he 
may  be  able  to  derive  from  this  case  and  the  reflections  it 
suggests. 

He  cited  it  for  the  sake  of  the  following  remark,  made 
preliminarily  by  the  court:  "History  affords  various  in- 
stances of  governments  de  facto;  when  they  cease  to  exisi, 
the  former  or  legitimate  governments,  by  their  legislative 
acts,  usually  furnish  the  ground  upon  which  municipal 
courts  proceed  in  giving  an  opinion;" — as  if  this  were  an 
authority  for  the  position  that  the  reorganized  State  in  1865 
had  unrestricted  power  to  furnish  whatever  rule  it  pleased 
as  to  the  transactions  during  the  rebellion, — i,  e.,  was  abso- 
lute over  these  transactions. 

It  may  be  quite  true  that  upon  the  suppression  of  tempo- 
rarily successful  rebellion,  governments  have  usually  cut  the 
Gordian  knot  of  resulting  complication  with  the  convenient 
sword  of  legislative  enactment;  for  these  governments  have 
usually  been  such  as  were  competent  to  enact  whatever 
seemed  right  in  their  own  eyes,  unhampered  by  constitu- 
tional restrictions;  and  this  was  the  case  with  North  Caro- 
lina at  the  time  when  the  Franklin  rebellion  collapsed  in 
1788;  for  North  Carolina  did  not  enter  the  Union,  and  be- 
come bound  by  the  restraints  of  its  Constitution,  until  1790, 
up  to  which  time  she  might  have  passed  laws  impairing  the 
obligation  of  contracts,  ex  post  facto  laws,  bills  of  attainder, 
etc.,  etc.,  as  freely  as  the  Parliament  of  England ;  for  under 
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ihe  Confederation,  and  until  she  adopted  the  Constitution  of 
tlte  United  States,  North  Carolina  was  as  completely  sov- 
■ereign  as  Great  Britain.  But  all  this  she  could  do  without 
having  her  |K)wer  expanded  by  suppressed  rebellion.  What 
^ve  want  to  know  is  how  Tennessee  in  1865  came  to  have 
more  power  over  the  transactions  of  1861-2,  unobjectionable 
in  themselves  at  the  time  of  their  origination,  than  she^  with 
lier  constitutional  restrictions,  would  have  had  if  there  had 
l)een  no  rebellion. 

Had  there  been  no  rebellion,  then  of  course  Tennessee 
<^ould  not  in  1865  have  annulled  the  contracts  of  banks  or 
individuals  in  1861-2.  By  what  process  did  the  rebellion 
-operate  to  loose  her  constitutional  fetters?  No  answer  is 
possible.  In  the  next  case,  unaccountably  cited  by  the 
oounsel,  White  v.  Hart,  13  Wall.,  on  page  652,  the  Supreme 
Court  of  the  United  States  sav  : 

"Georgia,  after  her  rebellion,  and  before  her  representa- 
tion was  restored,  had  no  more  power  to  grant  a  title  of  no- 
bility, to  pass  a  bill  of  attainder,  an  ex  post  fado  law,  or 
law  impairing  the  obligation  of  contracts,  or  to  do  anything 
else  prohibited  to  her  by  the  Constitution  of  the  Unite<l 
States,  than  she  had  before  her  rebellion  began,  or  after  her 
restoration  to  her  normal  ptsition  in  the  Union.  It  is  well 
settled  by  the  adjudications  of  this  court  that  a  state  can  no 
more  impair  the  obligations  of  a  contract  by  adopting  a  con- 
stitution than  by  passing  a  law." 

Upon  page  649^  the  court  say,  with  reference  to  the  pro- 
vision of  the  Georgia  Constitution  annulling/  debts  for  the 
j)rice  or  hire  of  slaves: 

"  We  may  add  that  if  Congress  had  expressly  dictated 
and  expressly  approved  the  proviso  in  question,  such  dicta- 
tion and  approval  would  be  without  effect.  Congress  has 
no  power  to  supersede  the  National  Constitution." 

In  the  cases  of  Rose  v.  Himelyy  4  Cr.,  273,  and  3  Wheat, 
324,  next  referred  to,  it  was  decided  that  it  belongs  exclu- 
sively to  the  political  department  to  recognize  foreign  new 
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states,  and  in  13  Pet.,  420,  (the  next  citation),  that  il  also 
belim^a  to  that  department  to  determine  for  the  courts  the 
jurisdiction  of  foreign  states,  hut  what  bearing  these  cases 
have  upon  the  question  of  the  power  of  Tennessee  to  avoid, 
by  constitutional  amendment  in  1865,  the  transactions  of 
1861-2;  is,  I  confess,  a  mystery  to  me.  For  all  I  can  see, 
the  Rule  in  Shelley's  Case  might  as  relevantly  have  been 
cited. 

Nor  can  T  divine  why  reference  is  next  made  to  the 
]K)wer  of  confiscating  enemy's  property,  which,  we  are  told, 
"was  applied  in  all  its  rigor,  without  reference  to  their  per- 
sonal loyalty  or  disloyalty,  to  the  citizens  of  the  Confed- 
erate States,  as  enemies,  in  Miller  v.  United  States,  11 
WaL,  268." 

It  is  intelligible  how  the  United  States  might  confiscate, 
(luring  the  rebellion,  as  enemies'  property,  the  property  of 
Tennesseeans,  loyal  and  disloyal ;  but  how  Tennessee  in 
1865  could  by  constitutional  amendment  confiscate  as  en- 
emies', property  the  new  issue,  irrespectively  of  its  owner- 
ship, surely  transcends  finite  human  comprehension.  Who 
were  the  enemies  whose  property  it  was  thus  sought  to  con- 
fiscate? Wliat  as  to  the  portion  of  the  new  issue  otherwise 
held?  And  then,  confiscation  is  an  appropriation  by  the 
State  to  its  ow-n  use,  and  here  the  attempt  was  merely  to 
destroy  the  new  issue, — to  rdieve  the  bank  of  a  portion  of 
a  portion  of  its  indebtedness, — to  take  indiscriminately  the 
property  of  neutrals,  friends,  and  foes,  and  give  it  not  to 
the  State,  but  to  the  bank. 

The  counsel  says  that  he  does  not  understand  that  there 
is  any  ^'conflict  of  authority"  upon  the  point,  that  it  be- 
longs to  the  political  department  of  the  successful  govern- 
ment to  say  what  laws  and  what  acts  of  the  rebellious  gov- 
♦•rnment  or  oT  its  citizens  shall  be  valid  or  invalid.  There 
is  no  "conflict  of  authority"  upon  this  point.  That  implies 
conflicting  authorities,  and  there  is  no  vestige  of  "author- 
ity" for  the  point.     The  counsel   himself  is  probably  the 
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first  wlio  was  ever  inspired  by  the  exigencies  of  a  forlorn 
ease  with  desperation  adequate  to  its  maintai nance. 

But  even  if  the  position  were  soi^id,  what  then?  "The 
successful  government"  in  the  late  unpleasantness  was  that 
of  the  United  States.  It  was  not  that  of  reorganized  Ten- 
nessee in  1865.  That  was  not  the  antagonist^  still  less  the 
conqueror,  of  anything.  It  was  born  out  of  the  triumph 
of* the  Federal  Government,  and  had  to  be  nursed  by  that 
government  through  a  weakly  infancy.  At  the  time  of, 
and  for  some  time  after,  its  inauguration,  its  every  official 
was  in  the  eye  of  the  law,  equally  with  the  rest  of  the  citi- 
zens of  Tennessee,  a  public  enemy  of  the  United  States, 
whose  property  was  liable  to  confiscation  as  enemy's  prop- 
erty, as  the  counsel  himself  points  out,  citing  Miller  v.  The 
United  States,  11  Wall.,  268. 

Now  the  political  department  of  the  successful  Federal 
Government  has  never  undertaken  to  avoid  the  new  issue. 
The  language  of  the  joint  resolution  of  July  24,  1866,  re- 
storing Tennessee  to  representation,  to  which  the  counsel 
refers,  as  having  made  the  adoption  of  the  annulling  Sched-  . 
ule  of  1865  "the  ground  in  part  of  the  restoration  of  the 
State  to  its  rights,"  is  as  follows; 

"...  "Whereas,  the  people  of  the  State  did,  on 
the  22d  of  July,  1865,  by  a  large  popular  vote,  adopt  and 
ratify  a  constitution  of  government  whereby  slavery  was 
abolished,  and  all  ordinances  and  laws  of  secession  and 
debts  contracted  under  the  same  were  declared  void ;  and, 
whereas,  a  state  government  has  been  organized  under  said 
Constitution,  which  has  ratified  the  amendment  to  the  Con- 
stitution of  the  States  abolishing  slavery,  and  also  the 
amendment  proclaimed  by  the  thirty-ninth  Congress,  and 
done  other  acts  proclaiming  and  denoting  loyalty;  there- 
fore, &c." 

This  resolution,  whilst  it  mentions  approvingly  other 
things  done,  refrains  ex  industria  from  countenancing  the 
repudiation  of  the  new  issue,  the  significance  of  which  si- 
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lence  I  need  not  explain  to  counsel  familiar  with  the  prin- 
ciple,— expreasio  unius,  &c.  ' 

But  the  resolution  referred  to  what  had  been  done  in 
Tennessee  merely  as  the  manifestations  of  a  harmony  then 
existing  between  the  State  and  the  Union,  as  the  last  clause 
superfluously  shows. 

And  even  if  this  was  otherwise,  the  whereas- ing  of  the 
joint  resolution  could  not  infuse  any  Federal  potency  into 
the  Schedule  of  1865,  enabling  it  to  compass  what  was  be- 
yond the  unaided  capacity  of  the  State.  This  point  was 
expressly  decided  by  the  Supreme  Court  of  the  United 
States  with  reference  to  the  reconstructive  constitution  of 
Georgia,  in  White  v.  Harty  13  Wall.,  651,  a  stronger  case 
than  the  present,  because  there  it  did  seem  as  if  Congress 
had  impliedly  approved  the  clause  involved,  which  annulled 
all  contracts  for  the  price  or  hire  of  slaves.  For  when  the 
Constitution  was  submitted  to  Congress  they  objected  to 
lM)rtions  of  it,  but  not  to  the  annulling  clause  {expresaio 
univA,  &c.),  arid  afterwards  the  objectionable  portions  were 
disposed  of,  and  the  Constitution  again  submitted  with  the 
annulling  clause,  and  it  was  pronounced  satisfactory.  But 
the  court  said  that  the  Constitution  must  be  regarded  merely 
as  the  act  of  Georgia,  and  that  even  if  Congress  had  ex- 
pressly dictated  and  approved  the  annulling  clause,  this 
would  not  have  helped  it,  since  Congress  could  not  set  aside 
the  constitutional  restraints  preventing  a  state  from  impair- 
ing the  obligation  of  contracts. 

Ever  since  Mr.  Pinkney's  great  argument  on  the  Mis- 
souri question,  it  has  been  given  up  that  Congress  cannot 
impose  any  restraints  upon  a  state  at  the  time  of  its  admis- 
sion; that  it  must  come  in,  if  at  all,  upon  perfect  equality 
with  the  other  states,  subject  only  to  tlie  restrictions  of  the 
Constitution  of  the  United  States; — that  else  it  would  not 
be,  in  the  sense  of  the  Constitution,  a  "State"  such  as  Con- 
gress is  authorized  to  admit.  Still  less  could  Congress,  by 
imposing  conditions  of  restoration  additional  to  the  restric- 
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tions  of  the  Constitution,  impair  the  state-hood  of  an  equal 
member  of  the  Union. 

And  clearly  Tennessee  has  not  felt  herself  swathed  in  a 
congressional  straight-jacket;  for  in  1870  she  abrogated 
the  Schedule  of  1865. 

Not  only  has  '*the  political  department"  of  the  successful 
Federal  Government  not  undertaken  to  avoid,  or  to  euable 
Tennessee  to  avoid,  the  new  issue,  but  the  attempt,  if  made, 
would  have  been  futile. 

But  the  Schedule  of  1865  was  not  the  act  of  "the  politi- 
cal department"  of  any  government.  It  was  the  act  of  the 
people  in  their  primary  capacity.  In  order  to  have  some* 
thing  to  stand  under  his  favorite  phrase,  'Apolitical  depart- 
ment of  the  successful  government,"  the  counsel,  in  addi- 
tion to  distorting  the  reorganized  state  government  into 
^'the  successful  government,"  had  to  call  in  the  act  of  its 
Legislature  of  February  16,  1866,  directing  the  bank  to 
make  an  assignment  excluding  the  new  issue  from  partici- 
pation therein  (the  Schedule,  though  as  organic  law  ranking 
higher,  not  answering  to  the  phrase),  the  particular  phrase 
being  in  demand  to  establish  a  connection  with  premises 
misapplied  from  international  law  (inapplicable  here)  to 
evolve  the  remarkable  conclusions  desired  by  the  counsel. 

The  fallacy  tainting  the  whole  substance  of  the  counsel's 
argument  upon  this  subject — a  fallacy  judiciously  not  al- 
lowed to  appear  in  its  unmixed  state,  but  held  in  strong 
solution,  and  the  compound  stirred  to  prevent  a  precipita- 
tion into  explicitness,  which  would  be  fatal  to  it — is  that 
tlie  war  resulted  somehow  in  the  conquest  of  Tennessee; 
and  that  afterwards  the  conquerors  had  all  the  rights  con- 
coded  by  inte^national  law  over  conquered  countries. 

But  not  even  from  the  concession  of  this  position  could 
the  much  longed  for  conclusion  be  reached.  For  the  in- 
quiry would  not  stop  at  the  rights  of  conquerors  under  in- 
ternational law.  A  further  question  would  be,  what  powers 
may  the  particular  conquering  government  exercise  under 
its  own  organic  law? 
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International  law  would  concede  over  conquered  coun- 
tries identical  rights  to  the  Russian  and  to  the  Federal  Gov- 
ernment. But  within  the  rules  of  international  law  their 
lowers  would  differ  as  widely  as  the  powers  of  a  despotism 
and  of  a  constitutional  republic  over  their  respective  citi- 
lens.  The  Czar  might  apply,  within  these  rules,  his  des- 
potic power  to  the  situation  ;  but  the  Federal  Government 
mnst  act  within  the  limitations  of  its  own  Constitution. 
The  idea  is  thus  well  expressed  by  the  Supreme  Court  of 
the  United  States  in  iSco^^  v.  Sandford,  19  How.,  on  pages 
449  and  450 : 

"...  The  power  of  Congress  over  the  person  or 
property  of  a  citizen  can  never  be  a  mere  discretionary 
power,  under  our  Constitution  and  form  of  government. 
The  powers  of  the  government  and  the  rights  and  privi- 
leges of  the  citizen  are  regulated  and  plainly  defined  by  the 
CoDstitution  itself.  And  when  the  territory  becomes  a  part 
of  the  United  States,  the  Federal  Government  enters  into 
possession  in  the  character  impressed  upon  it  by  those  who 
created  it.  It  enters  upon  it  with  its  powers  over  the  citi- 
»n  strictly  defined  and  limited  by  the  Constitution,  from 
which  it  derives  its  own  existence,  and  by  virtue  of  which 
alone  it  continues  to  exist  and  act  as  a  government  and 
sovereignty.     It  has  no  power  of  any  kind  beyond  it,  etc.'^ 

The  court  say,  by  way  of  illustration,  that  Congress  could 
not  deprive  the  people  in  the  newly  acquired  territory  of 
the  right  to  keep  and  bear  arms;  the  right  of  trial  by  jury; 
the  right  not  to  be  compelled  to  testify  against  themselves; 
the  right  not  to  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law ;  the  right  not  to  have  soldiers 
quartered  upon  them  in  peace,  or  in  war  except  as  pre- 
scribed by  law ;  the  right  not  to  have  private  property 
taken  for  public  use  without  compensation,  etc. 

So  far  as  international  law  is  concerned,  "  the  political 
department  of  the  successful  government"  might  decide 
whether  or  not  it  was  proper  to  allow  the  subjugated  people 
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to  bear  arms,  etc. ;  but  if  this  were  the  Federal  Govern- 
ment, it  would  enter  upon  the  conquered  territory,  as  the 
Supreme  Court  say,  "with  its  powers  strictly  defined  and 
limited  by  the  Constitution  from  which  it  derives  its  own 
existence."  And  it  could  not  impart  to  a  state  government 
powers  beyond  its  own. 

But  international  law  forbids  conquerors  to  do  more  than 
^'  displace  the  sovereign  and  assume  dominion  over  the 
country; — that  sense  of  justice  and  of  right  which  is  ac- 
knowledged and  felt  by  the  whole  civilized  world  would  be 
outraged  if  private  property  should  be  confiscated  and  pri- 
vate rights  annulled."  7  Pet.,  87;  12  Pet.,  436;  3  Col., 
*272.  And  this  even  if  the  municipal  powers  of  the  con- 
quering government  were  (as  here  they  are  not)  adequate 
to  the  step. 

So  that  even  with  Tennessee  upon  the  footing  of  a  con- 
quered country,  the  obligation  of  the  new  issue  cannot  have 
been  impaired  by  the  Schedule  of  1865,  still  less  by  the  act 
of  February  16,  1866 ;  since  not  only  has  the  Federal  Gov- 
ernment not  attempted  to  authorize  these  enactments,  but, 
as  decided  in  White  v.  Harty  it  had  no  power  to  do  so. 
Both  federal  and  state  governments  have  ever  been  incapa- 
ble of  transcending  in  Tennessee  their  constitutional  limi- 
tations. 

But  then  there  was,  of  course,  no  conquest  of  Tennessee, 
unless  as  the  Dutch  captured  Holland.  If  the  counsel  per- 
sist in  regarding  the  reorganized  state  government  as  "  the 
successful  government"  whose  view  of  the  contest  has  been 
established  by  arms,  let  him  refer  to  the  decision  of  its 
highest  exponent,  in  Galbraith  v.  MeFarland,  3  Col.,  272, 
where  it  was  declared  that  merely  a  rebellion  had  been  sup- 
pressed ;  that  there  had  been  no  conquest :  that  no  new 
sovereignty  had  been  acquired ;  but  simply  all  the  rights 
that  previously  existed  had  been  maintained. 

To  the  same  eifect  are  the  declarations  of  the  United 
States  Supreme  Court  in  The  Venice,  2  Wall.,  278.     They 
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ssiy  that  the  Federal  Government  sought  "the  re- establish- 
ment of  the  national  authority^  and  the  ultimate  restoration 
of  states  and  citizens  to  their  national  relations,  under  bet- 
tor forms  and  firmer  guaranties,  without  any  views  of  sub- 
jugation by  conquest." 

And  in  Texas  v.  White,  7  Wall.,  726,  they  declare  that 
the  secession  of  the  State  was  "absolutely  null."  They 
add : 

"The  obligations  of  the  State  as  a  member  of  the  Union, 
and  of  everv  citizen  of  the  State  as  a  citizen  of  the  United 
States,  remained  perfect  and  unimpaired.  ...  If  this 
were  otherwise,  the  State  must  have  become  foreign,  and 
her  citizens  foreigners.  The  war  must  have  ceased  to  be  a 
war  for  the  suppression  of  rebellion,  and  must  have  become 
a  war  for  subjugation  and  conquest." 

Every  act  of  Congress,  and  every  proclamation  of  the 
President,  from  the  very  beginning  of  the  rebellion,  having 
reference  to  the  subject,  has  breathed  the  same  tone, — that 
the  contest  was  a  rebellion,  waged  against  the  United  States 
l>y  its  own  citizens,  who  were  liable  to  punishment  therefor 
unless  exempted  by  pardon  and  amnesty,  the  granting  of 
which  involved  the  same  view. 

This  is  the  view  whose  triumph  amid  the  shock  of  arms 
has  established  it  as  law  to-day.  The  Attorney  General 
ap|)ear8  to  think  that  those  whom  he  regards  as  the  succeas- 
ful  party  in  the  conflict,  had  the  right  after  their  triumph 
to  do  what  they  pleased,  and  he  makes  them  please  to  right 
about  and  apply  to  the  situation  the  very  doctrines  they  had 
just  overthrown.  But  their  right  was  to  establish  and  act 
upon  their  own  theory  of  the  contest.  By  that  standard 
everything  must  now  be  judged  from  first  to  last.  It  has 
by  the  ultimate  decision  of  the  God  of  battles,  after  a  san- 
guinary discussion,  been  solemnly  pronounced  to  have  been 
the  correct  rule  from  the  beginning,  just  as  by  the  decision 
of  this  court  the  victorious  litigant  is  held  to  have  been 
light  from  the  beginning. 


288  NASHVILLE : 


State,  and  WatHon,  Trustee  r.  Bank  of  Tennee^ee. 

According  to  that  view,  Tennessee  was  never  out  of  the 
Union;  the  Constitution  of  the  United  States  was  never 
for  a  moment  inoperative  in  Tennessee ;  no  contract  made 
in  Tennessee  at  any  time  was  outside  ot  its  insurance  against 
state  impairment. 

And  such  impairment  is  not  more  impossible  by  direct 
enactment,  organic  or  ordinary,  than  by  the  hocus  pocus  of 
"the  political  department"  furnishing  the  courts  with  *'the 
ground  upon  which  they  should  proceed,"  or  the  dodge  of 
the  State's  illegitimizing  its  former  contracting  self  (in  the 
case  of  the  State's  contracts),  or  pronouncing  through  the 
courts  the  contract  to  'have  been  originally  void,  or  any 
other  of  the  multiform  devices  of  ingenious  dishonest  indi- 
rection. 

We  have  seen  that  not  one  of  even  the  paths  selected  by 
our  opponents  themselves  will  lead  to  their  desired  conclu- 
sion,— the  invalidity  of  the  new  issue;  that  the  denial  of  a 
dejure  character  of  the  State  authorides  during  the  time  of 
its  emission  will  not, — even  with  the  impossible  concession 
that  the  bank  was  merely  an  organ  of  the  State,  and  its 
officers  virtually  state  officers,  and  so  the  notes  themselves 
substantially  the  obligations  of  the  State, — because  the 
State  authorities  at  the  time  involved  were  at  least  in  the 
foremost  rank  of  the  very  highest  grade  of  de  facto  officers, 
whose  acts,  unobjectionable  in  themselves,  were  as  valid  as 
if  they  had  been  de  jure  officers,  and  there  is  not  a  vestige 
of  any  evidence  to  taint  the  new  issue. 

And  here  let  it  be  noted  that  the  only  portion  of  the 
j)eriod  of  the  rebellion  with  which  we  are  concerned  is  the 
year  1861,  within  which  were  emitted  all  of  the  notes  in 
the  present  suit ;  and,  indeed,  all  of  the  new  issue  except 
the  $177,000  put  forth  after  the  removal  of  the  bank  south. 

But  we  have  also  seen  that  the  new  issue  was  no  more 
anything  other  than  the  notes  of  "a  bank  for  ordinary 
banking  purposes,"  than  the  issues  of  other  banks,  and  that 
therefore  the  question  of  the  statues,  at  the  time  of  the  emis- 
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sion  of  the  new  issue,  of  the  State  officials,  is  irrelevant  ta 
the  present  controversy, — as  irrelevant  as  it  would  be  if  the 
controversy  were  upon  an  individual  promissory  note, — the 
invalidity  at  the  time,  of  official  action,  not  involving  that 
of  the  transactions  of  banks  or  of  individuals. 

And,  lastly,  we  have  seen  that  the  Schedule  and  the  act,, 
relied  on  to  crush  the  new  issue,  were  futile  for  the  pur- 
pose; that  Congress  did  not  undertake  to  infuse  extra  state 
potency  into  them,  and  could  not  have  done  so  if  th^  had 
attempted  it. 

The  inevitable  conclusion  is,  that  unless  the  new  issue 
was  originally  invalid,  because  issued  in  aid  of  the  rebellion 
or  for  some  other  illegality  (of  which  it  is  not  even  pre- 
tended that  there  is  any  evidence),  it  now  rests  secure  be- 
hind the  impenetroble  segis  of  the  National  Constitution. 

Ed.  Baxter,  Solicitor  for  Defendants,  Duncan  ani> 

Atchison. 

statement  of  case. 

After  the  return  of  the  assets  of  the  Bank  of  Tennessee 
to  Nashville  at  the  close  of  the  late  war,  the  General  Assem- 
bly of  the  State,  on  the  9th  of  June,  1865,  passed  an  act 
that  the  funds  then  in  coin  belonging  to  the  bank  be  in- 
vested by  the  Governor,  Secretary  of  State,  and  Comp- 
troller, in  United  States  or  Tennessee  Bonds,  and  be  subject 
to  future  legislative  control.  Laws  of  Tenn.,  1865-6,  1st 
8ess.,  p.  53.  On  the  16th  of  February,  1866,  an  act  wa& 
passed  directing  that  the  Bank  of  Tennessee  should  no 
longer  carry  on  or  do  a  banking  business,  but  should  be 
placed  in  liquidation,  and  its  business  and  affairs  should  be 
settled  at  as  early  a  day  as  practicable ;  and  for  that  purpose 
a  President  and  Board  of  Directors  were  appointed  (Acts 
1865-6,  2d  Sess.,  p.  37),  who  were  directed  **to  cause  an  as- 
signment and  deeds  of  trust"  of  all  the  assets  and  property 
of  said  bank  (including  $618,250  of  United  States  bonds  in 
19 — VOL.  5." 
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which  the  coin  fund  aforesaid  had  been  invested),  to  b^ 
made  and  executed  in  the  name  and  behalf  of  the  Bank  of 
Tennessee  for  the  uses  and  trusts  following: 

1.  "To  secure  the  full  sum  of  J  1,500,000,  the  amount  of 
the  common  school  fund  deposited  in  the  Bank  of  Tennes- 
see by  acts  of  the  Legislature,  which  shall  be  a  preferred 
claim  with  interest  accrued  since  May  6,  1861,"  and  "the 
said  sum  of  $618,250  in  United  States  7-30  bonds  shall  be 
placed  in  the  hands  of  the  Treasurer  of  the  State  as  a  part 
of  the' common  school  fund  originally  deposited  in  the  Bank 
of  Tennessee." 

2.  After  said  school  fund,  as  above  named,  with  interest, 
has  "  been  fully  secured  to  the  Slate,  the  remainder  of  all 
assets,  real,  personal  or  mixed,  shall  be  assigned  for  distri- 
bution pro  rata  to  secure  all  remaining  just  creditors  of  all 
kinds,  excluding  all  claims  and  demands  of  all  kinds  of  date 
after  6th  of  May,  1861,  as  absolutely  null  and  void."  Acts 
1865-6,  2d  Ses.,  p.  38. 

The  Attorney  General  of  the  State  was  authorized  to  file 
a  bill  in  the  Chancery  Court  to  execute  the  deed  of  trust, 
and  without  security  to  enjoin  all  creditors  from  suing  said 
bank;  making  all  the  creditors  parties  by  process,  or  pub- 
lication, that  all  might  come  in  under  one  decree,  and  equal 
justice  be  done  to  all.     Acts  1865-6,  2d  Sess.,  p.  39. 

On  the  4th  of  May,  1866,  the  President  and  Directors  of 
the  Bank  of  Tennessee,  "in  obedience  to  said  act,  and  in 
pursuance  of  all  its  provisions,"  executed  and  caused  to  be 
registered  an  assignment  or  deed  of  trust  to  Samuel  Watson 
as  Trustee,  conveying  to  him  the  property  and  assets  of  the 
bank  upon  the  trusts  and  according  to  the  directions  of  the 
act  of  the  Legislature  last  referred  to. 

The  said  Watson  accepted  said  office  of  trustee,  but  owing 
to  the  amount  of  the  statutory  bond,  he  never  qualified  as 
trustee  under  section  1974,  et  seq,,  of  the  Code. 

On  the  16th  of  May,  1866,  "the  State  of  Tennessee  and 
Samuel  Watson,  Trustee,  filed  a  bill  in  the  Chancery  Court 
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at  Nashville  against  "the  President  and  Directors  of  the 
Bank  of  Tennessee/^  the  Governor,  Secretary  of  State,  and 
Comptroller,  against  certain  named  creditors  of  the  bank, 
and  against  all  persons  who  were  or  claimed  to  be  creditors 
of  the  bank^  and  aftef  reciting  substantially  the  facts  as  above 
set  forth,  the  bill  states  that  "  large  numbers  of  persons  and 
bodies  corporate  claim  to  be  creditors  of  said  bank,  and  the 
holders  of  its  issue  and  many  such  have  already  commenced 
suits  against  the  bank,  while  others  were  preparing  to  do  so. 
That  this  would  entail  large  and  unnecessary  costs  and  ex- 
penses; that  said  bank  was  insolvent,  and  said  assignment 
was  ordered  by  the  Legislature,  and  was  made  and  executed 
io  view  of  said  fact  of  insolvency ;  that  many  legal  ques- 
tions present  themselves  to  the  trustee  in  executing  said 
trust  with  the  creditors  of  said  bank,  being  the  holders  of  its 
issue,  or  bank  bills,  and  holders  of  bills,  notes,  and  bank- 
l)ooks  of  deposit,  made,  issued,  or  indorsed  by  said  bank, 
that  said  creditors  were  too  numerous  to  mention,  and  were 
unknown  to  complainants  by  name  or  residence.^' 

The  bill  therefore  prayed  that  "  in  order  to  close  up  said 
trust  with  the  aid  and  under  the  supervision  of  the  court, 
the  parties  named  be  made  defendants  by  process;'^  that 
publication  be  made  "  for  all  other  persons  claiming  now,  or 
hereafter  claiming,  to  be  creditors  of  said  bank,  and  that 
such  as  would  not  come  in  and  become  complainants  be 
made  defendant,  and  required  to  file  his,  her,  or  its  claim  in 
full,  giving  its  origin  and  consideration,  and  when  and  how 
it  arose,  and  when  said  persons  became  the  owners  thereof, 
and  the  creditors  of  said  bank.''  That  an  injunction  issue 
eujoining  all  persons  or  corporations  from  suing  out  any 
writ  against  said  bank  or  its  trustee,  either  original,  inter- 
mediate or  final,  and  from  commencing  any  legal  proceed- 
ings whatever  against  either,  in  any  court  of  law  or  equity 
in  the  State  of  Tennessee,  or  elsewhere;  that  all  proper  ac- 
<x)unt8  be  taken  of  the  trust  funds,  between  said  bank  and 
trastee,  between  the  school  fund  and  said  bank,  between 
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said  bank  and  its  creditors,  and  the  amount  of  its  indebted- 
ness ascertained,  that  a  rate  bill  be  declared,  and  said  trust 
be  closed  up  under  the  orders  and  decrees  of  the  court,  ac- 
cording to  the  uses  and  trusts  of  said  deed  of  assignment 
and  acts  of  the  Legislature. 

The  injunction  was  granted  as  prayed,  and  the  said  Wat- 
son was,  by  decree  of  court,  ^'appointed  receiver  of  all  the 
assets  and  effects  embraced  in  said  assignment^  and  acting 
trustee  thereof,  to  go  on  under  the  orders  and  decrees  of  this 
court  to  the  execution  of  said  trust/' 

A  great  number  of  the  creditors  of  the  bank  have  made 
themselves  parties  defendant  from  time  to  time,  some  by 
way  of  answer  merely,  and  others  by  way  of  answer  and 
cross-bill.  Without  going  into  the  allegations  of  their  dif- 
ferent pleadings,  it  will  be  seen  that  they  raise  the  following 
questions,  which  will  have  to  be  settled  by  this  court,  before 
any  distribution  of  the  assets  of  the  bank  can  be  made: 

1.  Did  the  bank  have  the  right,  in  the  assignment  which 
it  made,  to  secure  ''to  the  State''  $1,500,000,  with  interest 
from  May  6,  1861,  as  a  preferred  claim  out  of  the  assets  of 
the  bank,  to  be  paid  before  the  creditors  of  the  bank  re- 
ceived anything? 

It  is  not  necessary  to  inquire  whether  a  solvent  bank  may 
make  an  assignment  for  the  benefit  of  creditors,  either  with 
or  without  preferences.  For  the  purposes  of  my  argument,. 
I  can  concede  that  a  solvent  bank  does  have  such  power. 

I  can  also  concede  that  an  insolvent  bank  may  make  an 
assignment,  but  I  deny  its  power  to  make  preferences;  for 
''after  the  admitted  insolvency  of  the  bank,  its  officers  and 
agents,  in  whose  hands  the  assets  remain,  hold  them  as  qtiasi 
trustees  for  the  creditors  (4  Col.,  485),  who  are  entitled  to 
be  paid  pari  passu'*  (4  Col.,. 485),  and  stand  on  the  same 
ground  as  to  the  common  fund.  No  one  creditor  can,  by 
any  superior  diligence,  appropriate  it  all  to  his  own  benefit, 
and  thereby  totally  defeat  all  the  others;  and  the  officers  of 
the  bank,  so  far  from  having  the  right  to  give  all  of  the 
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fand  to  any  t)ne  creditor,  are  bound  in  equity  to  defend  the 
right  of  all  the  creditors,  as  against  the  attempt  of  any  one 
to  enrich  himself  at  the  expense  of  the  others.  4  Col.,  485, 
486.  As  the  bank  was  certainly  insolvent  before  the  act 
anthorizing  it  to  make  the  assignment  was  passed,  the  vested 
right  of  the  creditors  to  have  its  assets  distributed  ratably, 
could  not  be  divested  by  the  act  in  question ;  and  besides, 
the  act  is  special  and  partial  in  its  operation  in  this,  that  it 
undertakes  to  single  out  this  bank  from  all  the  other  banks 
in  the  State,  and  authorize  it  to  make  a  preference  which  no 
other  insolvent  bank  could  make. 

I  repeat,  that  if  the  oflScers  and  agents  of  a  bank  should, 
as  a  matter  of  convenience  and  dispatch,  select  some  one 
individual,  and  convey  to^  him  all  the  assets  on  hand  to 
distribute  ratably  among  all  the  creditors,  this,  even  in  the 
case  of  an  insolvent  bank,  would  not  be  objectionable,  be- 
cause it  would  only  be  doing  what  the  law  would  make 
them  do,  and  it  could  be  done  with  less  trouble  and  expense 
than  if  all  the  officers  had  to  join  in  the  execution  of  the 
trust.  It  is  only  to  the  right  of  an  insolvent  bank  to  make 
a  preference  that  I  object. 

But  in  this  case  the  State  of  Tennessee  was  not  a  creditor, 
but  a  stockholder,  in  the  bank  to  the  amount  of  the  school 
fund.  The  question,  therefore,  is  not  whether  an  insolvent 
bank  may  prefer  one  creditor  over  another,  but  can  it  pre- 
fer one  stockholder  over  all  the  creditors? 

It  is  true  that  the  act  of  February  16, 1866,  speaks  of  the 
common  school  fund  as  having  been  "originally  deposited 
in  the  Bank  of  Tennessee,''  and  it  was  argued  in  the  lower 
court  that  the  State  of  Tennessee  was,  on  that  account,  as 
much  a  creditor  as  was  any  other  depositor,  and  as  such 
oreditor,  might  well  be  preferred  by  the  bank. 

But  the  fact  is,  that  the  school  fund  was  never  deposited 
in  the  bank ;  it  was  put  into  the  bank  as  capital.  The  lan- 
guage of  the  charter  is,  "that  the  capital  of  said  bank  shall 
he  five  millions  of  dollars,  to  be  raised  and  constituted  as 
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follows :  the  whole  of  the  common  school  fund/'  etc.,  to- 
gether with  certain  other  funds,  "  shall  constitute  a  part  of 
the  capital  of  the  Bank  of  Tennessee ;"  it  was  to  be  "  handed 
over  to  the  President  and  Directors  of  the  Bank  of  Tennes- 
see as  capital  in  said  bank/*  and  "  certificates  of  stock  "  were 
to  be  issued  to  the  Superintendent  of  Public  Instruction. 
Nich.  Sup.,  p.  18, 19;  Code,  sec.  965;  5  Cold.,  180;  3  Col., 
448.  Therefore,  in  securing  to  the  State  the  amount  of  the 
school  fund,  the  bank  was  simply  preferring  a  stockholder 
over  its  creditors. 

But  the  counsel  take  higher  ground,  and  insist  that  even 
if  the  school  fund  was  put  in  the  bank  as  capital,  the  Stale 
being  a  mere  trustee  of  that  fund,  had  no  right  to  invest  it 
in  the  capital  stock  of  a  bank;  that  every  one  dealinfc  with 
the  bank  was  bound  to  know  that  such  investment  was  a 
breach  of  trust;  that  the  school  fund  could  not  be  dimin- 
ished by  legislative  action,  and  that  they  have  a  right  to 
follow  the  fund  and  appropriate  the  whole  assets  of  the 
bank  to  its  repayment. 

If  this  position  is  sound,  the  school  fund  will  absorb  all 
the  assets  of  the  bank,  whether  the  preference  in  the  assign- 
ment is  valid  or  not. 

It  is  true  that  Judge  Shackelford  (3  Col.,  180)  and  Judge 
Hawkins  (5  Col.,  448)  have  said,  by  way  of  obiter  dictumy 
that  the  State  was  a  trustee  of  the  school  fund;  but  there 
was  nothing  whatever  in  the  cases  before  them  to  call  for 
even  an  examination,  much  less  a  decision  of  the  point  now 
in  controversy. 

It  is  certainly  true  that  as  to  a  very  small  part  of  that 
fund,  the  State  was  a  trustee,  but  the  part  held  by  the  State 
in  trust  was  a  mere  fraction  of  the  entire  fund. 

On  the  18th  of  April,  1806,  Congress  ceded  to  Tennessee 
all  the  land  north  and  east  of  the  congressional  reservation 
line,  subject  to  certain  conditions.  5  CoL,  448.  But  the 
only  reservations  in  favor  of  educational  purposes  were 
100,000  acres  for  colleges,  100,000  for  academies,  "and  640 
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acres  in  each  six  miles  square  for  the  use  of  schools  for  the 
instruction  of  children  forever." 

In  other  words,  only  l-36th  of  this  territory  was  reserved 
for  the  use  of  schools,  the  remaining  35-36th8  were  the 
property  of  the  State,  subject  to  certain  conditions  not  nec- 
essary to  mention,  as  none  of  them  were  in  relation  to  com- 
mon schools. 

As  to  the  l-36th  reserved  for  schools,  the  State  was  a 
trustee;  but  the  Supreme  Court,  in  1831,  decided  that  the 
State  could  not  sell  these  lands,  and  enjoined  the  State  Treas- 
urer from  selling  them.  Meigs^  I)ig»j  see.  1212;  2  Yer., 
534,  535.  They  remained  in  their  original  condition  un- 
sold, when  the  Constitution  of  1834  was  adopted,  and  no 
part  of  their  proceeds  could  possibly  have  been  part  of  the 
common  .school  fund  at  that  time.  In  fact,  it  was  not  until 
1843  that  Congress,  the  creator  of  the  trust,  authorized  the 
State  to  sell  them.  1  Head,  175.  As  to  how  much  money 
has  been  received  by  the  bank  from  the  sales  of  these  lands 
does  not  appear,  but  the  bank  was  directed  to  invest  the 
proceeds  as  fast  as  received,  in  the  bonds  of  this  State,  and 
and  the  interest  on  said  bonds  was  to  be  paid  over  to  the 
townships  to  which  the  lands  had  belonged.  Nich.  Suppl., 
p.  93.  These  bonds  were  clearly  a  trust  fund,  and  may  be 
followed  wherever  found ;  and  the  Legislature,  by  act  of 
1870,  ch.  101,  directed  the  trustee  of  the  bank  to  pay  them 
over  to  the  county  trustees  of  the  re8i)ective  counties  in 
which  the  lands  that  had  been  sold  were  situated.  Thomp. 
and  Steg.  Code,  sec.  946a. 

It  will  thus  be  seen  that  none  of  the  proceeds  of  the 
school  lands  were  ever  deposited,  or  invested  as  capital,  by 
the  Stat€  in  the  Bank  of  Tennessee.  All  such  proceeds  as 
were  received  by  the  bank,  we  suppose,  were  invested  in 
bonds,  which  were  held  in  trust  for  the  schools,  and  they 
must  look  for  their  indemnity  to  the  bonds.  If  the  bank 
has  misappropriated  the  bonds,  it  may  create  a  debt  against 
the  bank,  but  such  debt  would  not  affect  the  assets  of  the 
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hank  with  any  trust,  and  would  not  be  entitled  to  any  pri- 
ority of  payment  out  of  the  general  property  of  the  bank. 

In  1823,  (he  State  put  on  the  market  all  of  her  own  por- 
tion of  the  lands  ceded  by  Congress  as  aforesaid,  and  di- 
rected their  proceeds  to  be  paid  into  the  old  Bank  of  Ten- 
nessee, to  the  credit  of  the  common  school  fund,  to  be  loaned 
and  used  as  other  money  belonging  to  said  fund.  Meigs' 
Dig.,  sec.  474;  Caruth.  &  Nich.,  p.  171. 

This  was  the  first  provision  made  by  Tennessee  for  the 
<3reation  of  a  common  school  fund ;  and  all  of  the  money 
thus  donated  belonged  to  tiie  State  absolutely,  unaffected  by 
«ny  trust  whatever. 

In  1827,  certain  other  funds  were  added  to  the  school 
fund,  viz.:  1st,  all  the  capital  of  the  old  State  Bank;  2d, 
all  the  stock  owned  by  the  State  in  the  old  bank  of  the  State 
at  Knoxville;  3d,  certain  donations  made  to  the  State  by 
Mason  Lee  and  John  Rice;  4th,  escheated  lands  and  per- 
sonal effects  of  intestates  dying  without  kindred;  5th,  all 
vacant  lands  owned  by  the  State,  the  proceeds  of  the  Hiwas- 
see  lands,  and  all  lands  previously  appropriated  in  the  State 
to  the  use  of  schools;  and  6th,  the  rents  and  profits  of  the 
school  lands.     King's  Dig,,  sec.  10,627.     • 

It  will  be  seen  that  all  of  these  funds  except  the  rents  of 
the  school  lands  were  the  absolute  property  of  the  State, 
and  had  never  been  affected  by  any  trust  in  favor  of  com- 
mon schools,  either  through  Congress  or  in  any  other  way 
-whatever.  Up  to  the  adoption  of  the  Constitution  of  1834, 
these  legislative  appropriations  to  the  common  school  fund, 
though  expressed  to  be  ''  for  the  support  and  encourage- 
ment of  common  schools  forever,"  were  merely  "a  legisla- 
tive promise  that  it  should  be  held  sacred,"  "  not  legally 
binding  on  subsequent  Legislatures"  (5  Hum.,  285);  a 
promise  which  could  have  been  revoked  at  any  time,  and 
the  fund  applied  to  any  other  purpose  whatever.  The 
Legislature  continued  to  have  the  same  control  over  that 
fund  that  it  did  over  funds  **set  apart  for  internal  improve- 
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ments,  banking  oj>erations"  (5  Hum.,  284),  or  other  public 
chMi-ititi.. 

Then  clearly  no  such  trust  as  is  claimed  existed  in  rela- 
tion  to  the  fund  up  to  the  adoption  of  the  Constitution  of 
1834. 

That  Constitution,  as  decided  by  this  court,  made  but 
two  changes  in  its  status  (5  Hum.,  285);  one  was  to  pro- 
hibit future  I^egislatures  from  diverting  it  to  any  other  use 
than  that  of  common  schools;  the  other  was '^  to  appoint 
commissioners  to  superintend  it."  "  All  other  things  are 
left  as  they  were  previous  to  the  adoption  of  the  Constitu^ 
tion;  that  is,  subject  to  the  control  and  discretion  of  the 
Legislature."     5  Hum.,  286. 

In  MoEwen's  case  it  was  argued  by  Mr.  Fogg  for  the 
State  that  this  fund  was  "  pledged  to  a  particular  purpose," 
that  it  wiis  vested  for  the  benefit  of  common  schools;"  that 
"legislative  control  was  taken  away,"  and,  therefore,  that 
the  resolution  of  the  Assembly  authorizing  a  compromise 
with  McEwen  whereby  a  portion  of  the  fund  was  lost,  was 
unconstitutional  and  void  (5  Hum.,  273,  283);  but  the 
court  held  that  the  State  still  had  the  same  right  to  compro- 
mise and  settle  with  McEwen  that  it  has  to  compromise  a 
debt  due  from  a  citizen  "to  the  general  treasury  of  the 
State"  (5  Hum.,  286);  and  that  it  might  "surrender  a  por- 
tion of  the  fund  in  order  to  secure  the  balance."  5  Hum., 
287.  They  further  held  that  the  Legislature  of  the  State 
was  the  "  proper  guardian  and  protector  of  its  funds,  no 
matter  for  what  purpose  appropriated,  and  that  as  such,  it 
W!i8  its  duty  to  watch  over  them  to  see  that  they  are  prop- 
erly secured,  vested  and  applied ; "  that  this  power  on  the 
part  of  the  Legislature  is  supreme,  and  when  exercised  can 
not  be  revised  or  called  in  question  by  any  power  what- 
ever." 6  Hum.,  284.  This  language  is  wholly  incompati- 
ble with  the  idea  that  the  Constitution  reduced  the  powers 
<>f  the  Stale  over  the  fund  to  those  of  a  mere  trustee;  or 
that  the  State,  in  the  management  or  investment  of.  the 
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fund,  is  to  be  hampered  by  tbe  rigid  rules  which  courts  of 
equity  throw  around  the  conduct  of  private  individuals. 

Certain  it  is  that  the  Constitution  does  not,  in  express 
terms,  declare  the  State  a  trustee,  nor  that  the  fund  shall  be 
a  trust  fund — all  it  does  is  to  declare  that  "it  shall  be  io- 
violably  appropriated  to  the  support  of  common  schools;'* 
it  is  only  a  constitutional  "pledge  of  the  faith  of  the  State 
that  this  fund  should  not  be  diverted  from  the  object  cod- 
templated;*'  such  a  pledge  as  decided  by  this  court,  in  the 
case  of  the  State  v.  Union  Bank,  9  Yerg.,  168,  169,  does 
not  deprive  the  State  of  the  right  to  continue  to  control  the 
oollection,  safe  custody  and  disbursement  of  such  funds.  It 
is  said  that  whenever  England  creates  stock,  she  hypothe- 
cates some  particular  branch  of  the  revenue  at  the  same 
time  as  a  sinking  fund;  but  did  it  ever  ent^r  into  the  head 
of  the  holder  of  her  government  stock  that  it  imposed  a 
trust  in  his  favor  upon  that  branch  of  the  revenue  which  he 
oould  enforce  by  collecting  her  customs  through  a  receiver 
in  Chancery?  (9  Yerg.,  168),  and  yet  is  it  not  equally  ab- 
surd to  question  the  right  of  the  State  to  make  such  au  in- 
vestment of  her  own  funds  as  she  may  have  appropriated 
to  common  schools  when  she  has  decided  through  her  Legis- 
lature that  it  was  the  safest  and  most  profitable  that  could 
be  made  ? 

Suppose,  however,  that  the  school  fund  was  a  trust  fund 
in  the  strictest  sense  of  a  court  of  equity,  it  would  not  fol- 
low that  its  investment  as  capital  in  the  state  bank  was  a 
breach  of  trust. 

The  Constitution  made  it  the  duty  of  the  Legislature  to 
appoint  a  "Board  of  Commissioners,''  who  should  "have 
the  general  suj)erintendence  of  said  fund,"  and  who  should 
report  its  condition  from  time  to  time.  As  the  Constitution 
provided  that  the  "interest"  on  the  fund  should  be  invio- 
lably appropriated  to  common  schools,  it  is  evident  that  the 
board  must  have  had  the  power  to  invest  it  in  some  such 
-way  as  to  make  interest.     A  trustee  always  "takes an  estate 
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co-extensive  with  the  duties  to  be  performed,  and  with  the 
purposes  which  the  trust  requires/'  1  Head,  64;  8  Hum., 
568.  And  ^'  when  a  trust  fund  is  placed  in  the  hands  of  a 
trustee  for  accumulation,  he  not  only  has  the  right  to  invest 
it,  but  if  he  permits  it  to  remain  unproductive  he  is  ac- 
countable for  the  profits  it  should  have  made.''  9  Yerg., 
120;  Hill  on  Trustees,  376,  428 ;  Perry  on  Trusts,  sec.  462. 
In  McEwen's  case,  he  was  a  superintendent  of  this  very 
ftind,  and  was  charged  with  interest  on  all  sums  which  he 
could  have  invested  but  failed  to  invest.     5  Hum.,  269. 

But  it  will  be  said  that  a  trustee  has  no  power  to  invest 
Ae  fund  in  bank  stock;  we  admit  this  is  the  rule  in  Eng- 
land and  some  oi  the  States,  but  it  cannot  be  said  that  the 
weight  of  American  authority  is  to  that  effect;  in  fact.  New 
York  and  Pennsylvania  are,  perhaps,  the  only  States  in 
which  the  strict  English  rule  is  holden.  In  other  states  it 
is  expressly  held  that  trustees  may  invest  in  bank  stock  (9 
Pick.,  446;  20  Pick.,  116;  25  Miss.,  422);  they  say  that 
8Qch  stocks  are  subject  to  no  greater  fluctuations  than 
government  securities,  that  they  are  as  safe  as  real  securities 
which  may  depreciate  in  value  or  the  title  fail ;  that  claims 
against  banking  corporations  can  be  enforced  at  law,  while 
government  funds  can  only  be  enforced  by  supplicating 
sovereign  power. 

The  Constitution  did  not  direct  how  the  funds  should  be 
invested  to  produce  interest;  and  the  rule  is,  that  '^  in  the 
absence  of  such  directions  in  the  instrument  creating  the 
trust,  the  trustees  must  be  governed  by  the  "  statutes  and 
laws  of  the  State  in  which  the  trust  is  created  "  (Perry  on 
Trusts,  sec.  452)  ;  now,  the  charter  of  the  Bank  of  Tennes- 
see, which  was  the  only  statute  of  this  State  on  the  subject, 
not  only  authorized  but  expressly  directed  that  the  Superin- 
teDdent  of  Public  Instruction  should  invest  the  school  fund 
in  the  capital  stock  of  the  bank.  Nich.  Suppl.,  p.  18.  I 
un  at  an  utter  loss  to  know  why  this  statute  is  not  conclu- 
sive on  this  point.     But  if  for  any  reason  it  were  invalid, 
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then  the  coramissioaers  were  left  without  any  statute  to 
guide  them  ;  and  the  rule  is,  thai  where  "  there  are  no  direc- 
tions in  the  instrument  creating  the  trust  nor  statutory  pro- 
visions in  relation  to  investments,  trustees  must  be  governed  I 
by  a  sound  discretion  and  good  faith."  Perry  on  Trusts, 
sec.  452. 

Tested  alone  by  the  rules  of  "  sound  discretion  and  good 
faith/'  I  ask  what  better  investment  could  the  commissioners 
have  found  in  1838  for  the  investment  of  $1,500,000  of 
money  ? 

There  were  no  United  States  bonds  on  the  market ;  the 
General  Government  was  then  distributing  from  its  plethoric 
coflFers  the  surplus  revenue.  The  bonds  of  the  State  bore 
but  six  per  cent.,  which  would  have  paid  but  $90,000  per 
ye^r  interest;  whereas  the  school  fund  was  to  be  paid 
$100,000  per  year,  whether  its  dividends  amounted  to  that 
much  or  not  (Nich.  Suppl.,  p.  21) ;  and  the  public  faith  and 
credit  of  the  State  were  as  much  pledged  to  supply  any  de- 
ficiency in  the  school  fund  subscribed  as  stock  in  the  bank, 
as  it  is  to  pay  any  bond  that  now  bears  the  impress  of  the 
great  seal  of  the  State. 

If  the  fund  had  been  invested  in  state  bonds,  it  would 
have  stood  the  danger  of  repudiation;  and  unless  the  State 
repudiates  its  obligation  to  the  school  fund,  it  is  not  now  in 
any  danger  of  being  lost.  A  great  deal  of  ad  capiandum 
was  gotten  oiF  in  the  court  below,  and  much  cheap  patriot- 
ism displayed  in  behalf  of  the  poor  children  of  the  State. 
It  was  prophesied  that  if  the  assets  of  the  bank  were 
honestly  appropriated  to  the  payment  of  its  creditors,  the 
children  of  the  country  must  go  uneducated,  and  grave  sur^ 
mises  were  ominously  thrown  out  as  to  whether  the  people 
would  submit  to  such  a  result.  This  attempted  intimida- 
tion of  its  own  judiciary  comes  with  bad  grace  from  the 
State  of  Tennessee.  If  she  will  but  redeem  her  own  solemn 
pledge  of  the  faith  and  credit  of  the  State  to  supply  any 
deficiency  that  might  be  occasioned  to  the  school  fund  by 
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its  being  invested  in  the  stock  of  the  bank,  there  will  be  no 
danger  of  the  poor  children  being  left  uneducated ;  and  the 
State  will  occupy  a  much  more  honorable  position  in  the 
eyes  of  the  world  than  she  now  does,  in  attempting  to 
soatch  from  the  creditors  the  assets  of  the  bank  which  she 
had  established  in  her  name  and  for  her  benefit,  and  for  the 
soppurt  of  which  we  have  her  plighted  faith  and  credit. 

The  next  point  taken  was,  that  suppose  it  were  true  that 
the  Legislature  did  have  the  right  to  direct  the  fund  to  be 
invested  as  stock  in  the  bank,  yet,  as  the  Constitution  had 
ordained  that  it  should  remain  "  perpetual,'^  and  *'  never  be 
diminished,'^  every  one  dealing  with  the  bank  must  be  pre- 
samed  to  have  known  that  it  could  suffer  no  diminution ; 
and  must  be  supposed  to  have  agreed,  that  come  what 
might,  this  sacred  fund  should  still  be  safe. 

The  framers  of  the  Constitution  were  not  so  fain  as  to 
order  that  it  should  remain  perpetual,  as  against  fire,  flood, 
robbery  and  war;  nor  even  as  against  the  vicissitudes  of 
oommerce. 

They  could  well  say,  that  it  should  never  be  "dimin- 
ished "  by  being  "  diverted  "  from  common  schools  to  other 
objects ;  but  they  had  sense  enough  to  know  that  money  can 
not  make  interest  without  being  invested,  and  that  when  in- 
vested, it  must  take  its  chances  with  the  balance  of  such 
investments.  To  suppose  that  the  fund  was  placed  in  the 
bank  as  a  "  decoy  duck,''  to  induce  people  to  trade  on  the 
faith  of  its  responsibility,  and  then  withdraw  it  when  the 
danger  came,  would  make  the  framers  of  the  Constitution  a 
pack  of  knaves.  To  suppose  that  there  was  ever  any  such 
implied  contract  on  the  part  of  the  public,  as  that  it  might 
be  withdrawn  at  the  very  time  it  was  most  needed,  would 
be  to  vote  the  world  to  be  one  vast  aviary  of  fools.  If  the 
Constitution  did  not  expect  that  when  it  was  invested  it 
should  bear  its  losses  like  all  other  funds,  why  appoint  a 
board  of  commissioners  "  to  superintend  it,  and  report  its 
oondition  from  time  to  time?"     Why  care  about  its  condi- 
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tion  if  it  wa8  always  to  be  safe^  and  bear  a  charmed  exist- 
ence which  was  to  free  it  from  all  the  ills  that  money  is 
heir  to?  Where  was  this  potent  charm  when  the  crash  of 
1837  came,  inflicting  upon  this  fund  the  heavy  losses  de- 
tailed in  McEwen's  case  ?  and  where  was  it  when  the  State 
directed  the  $618,250  of  United  States  bonds  to  be  deposited 
in  Rutter's  bank  at  Memphis?  Where  be  your  resultiDg 
trusts,  and  thither  will  you  follow  that  fund  ? 

It  must  be  obvious,  that  the  Constitution  intended  no 
more  than  to  guarantee  it  from  being  diverted,  or  dinain- 
ished,  by  "legislative  appropriation;"  trusting  it,  as  they 
were  bouud  to  do,  to  the  hazards  and  accidents  of  com- 
merce. 

The  idea  that  the  present  assets  of  the  bank  can  be 
claimed  on  the  principle  of  a  resulting  trust,  is  equally  un- 
tenable. There  is  no  pretense  that  the  assets  now  on  hand 
were  the  identical  assets  originally  constituting  the  school 
fund  ;  nor  is  it  pretended  that  the  assets  now  on  hand  were 
purchased  with  what  was  the  original  school  fund. 

The  capital  of  the  bank  did  not  consist  alone  of  the  school 
fund — in  fact,  that  fund  did  not  amount  to  as  much  as  one- 
half  of  the  entire  capital.  We  have  then  the  case  of  a  bank 
having  in  its  possession  what  is  called  a  trust  fund,  which  it 
IS  now  unable  to  repay.  It  also  has  certain  property  and 
assets  which  it  has  accumulated  through  a  period  of  twenty 
years,  and  it  is  sought  to  infer  from  the  mere  fact  of  its 
having  such  trust  fund,  that  it  purchased  said  property  with 
that  fund  ;  but  this  court  have  held  that  "it  must  be  clearly 
established  that  the  property  upon  which  the  trust  is  sought 
to  be  fastened  has  been  paid  for  out  of  the  specific  trust 
fund.  It  is  not  sufficient  to  prove  that  the  purchaser  of  the 
property  had  a  fund  belonging  to  another  in  his  hands,  un- 
less the  employment  of  that  particular  fund  in  the  purchase 
be  also  proved."     11  Hum.,  460. 

We  conclude,  on  this  branch  of  the  case,  that  the  school 
fund  was  not  a  trust  fund,  and  therefore,  there  could  not 
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have  .been  a  breach  of  trus<:  in  vesting  it  as  capital  in  the 
bank ;  and  no  resultin^s^  trust  can  be  fastened  upon  the  pres- 
ent assets  of  the  bank. 

It  is  next  insisted  that  the  act  of  February  16,  1866,  to 
wind  up  the  bank,  expressly  declared  ''all  claims  and  de- 
mands of  all  kinds,  after  May  6,  1861,  to  be  absolutely  null 
and  void,"  and,  therefore,  even  if  the  attempted  preference 
of  the  school  fund  was  invalid,  all  creditors  whose  claims 
originated  after  May  6j  1861,  it  is  insisted,  are  excluded 
from  participation  in  the  assets  of  the  bank. 

We  need  not  cite  authorities  to  show  that  if  the  contracts 
between  the  creditors  and  the  bank  were  valid  when  made, 
no  subsequent  legislation  can  im[)air  their  obligation. 

The  questions  which  I  have  discussed  to  this  point,  are 
questions  in  which  all  the  creditors  are  interested,  whether 
they  be  depositors  or  noteholders ;  but  the  record  also  pre*- 
sents  the  question  of  the  liability  of  the  bank  for  its  notes 
issued  after  May  6,  1861,  and  which  are  known  in  the  pop* 
ular  parlance  of  the  day,  as 

NEW    ISSUE. 

The  facts  under  which  these  notes  were  issued  are  as  fol- 
lows : 

On  the  6th  of  May,  1861,  the  Legislature  passed  an  act 
"to  raise,  organize  and  equip  a  provisional  force  for  the  de- 
fense of  the  State,"  authorizing  the  Governor  to  take  charge 
of  the  military,  direct  the  defense  of  the  State,  organize  and 
equip  the  military,  and  with  the  assistance  of  the  Military 
Board,  to  make  contracts  for  arms,  etc.  Acts  2d.,  Ex.  Sess., 
1861,  pp.  21,  22. 

For  the  purpose  of  carrying  out  said  act  the  Governor 
was  authorized  to  issue  and  dispose  of  $5,000,000  of  '^  bonds 
of  the  State  of  Tennessee  similar  in  all  respects  to  the  bonds 
of  the  State  heretofore  issued,"  except  that  they  were  to 
to  bear  eight  per  cent,  interest  and  mature  in  ten  years. 
"The  public  faith  and  credit  of  the  State  was  pledged  for 
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the  payment  of  the  principal  and  interest  on  said  bonds,'* 
and  a  heavy  tax  was  laid  upon  the  property  of  the  State  "  to 
be  set  apart  arid  held  sacred  "  for  the  payment  of  said  bonds. 
Ibid,  pp.  23,  24. 

The  banks  of  the  State  were  authorized  to  invest  their 
means  in  said  bonds,  and  the  bonds  themselves  were  ex- 
empted from  taxation.     Ibid,,  pp.  24,  32. 

It  is  agreed  that  the  Military  Board,  in  order  to  enable 
them  to  carry  out  the  provisions  of  said  act,  and  the  pur- 
poses of  their  organization,  received  from  the  State,  bonds  of 
the  character  authorized  by  the  act,  to  the  amount  of  $4,- 
300,000,  which  were  transferred  by  them  to  the  Bank  of 
Tennessee  at  par,  about  the  time  they  were  received  from 
the  State. 

It  is  agreed  that  the  purposes  of  said  board  were  the  arm- 
ing and  equipment  of  troops,  and  the  purchase  of  military 
stores  in  the  war  then  flagrant  between  the  United  States 
Government  and  the  Confederate  States — that  said  board 
continued  to  do  business  from  the  date  of  their  organization 
until  sometime  in  January,  1862,  and  during  that  period 
made  orders  in  favor  of  different  parties  for  the  purposes  for 
which  the  board  was  organized,  upon  which  orders  checks 
were  drawn  for  the  funds  called  for  in  the  orders  on  the 
Bank  of  Tennessee,  signed  by  the  president  and  counter- 
signed by  the  secretary  of  the  board,  and  the  sums  of  money 
appropriated  by  said  board  and  paid  by  check  on  the  Bank 
of  Tennessee,  were  used  for  the  purposes  afosesaid,  and  in 
payment  of  the  salaries  of  the  Military  board  and  its  offi- 
cers. 

It  is  further  agreed  that  the  officers  and  directors  of  the 
Bank  of  Tennessee  knew  that  the  purposes  for  which  the 
Military  Board  was  organized  were  such  as  are  above  set 
forth,  and  that  the  money  drawn  from  the  bank  upon  the 
orders  or  chedks  of  said  board  was  to  be  used  and  was  used 
for  the  purposes  aforesaid. 

But  there  is  no  proof  that  the  bank  purchased  the  bonds 
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in  order  to  aid  the  State  in  the  rebellion  ;  on  the  contrary, 
Mr.  Torbett,  the  president  of  th«  bank,  says  "  the  transac- 
tions with  the  State  were  in  good  faith  and  were  believed  to 
be  for  the  best  interest  of  the  bank.  I,  as  president,  was 
opposed  to  negotiating  for  long  time  six  per  cent,  securities, 
bat  proposed  negotiating  for  short  time  eight  per  cent,  se- 
curity, believing  the  bonds  of  the  State  to  be  undoubted  se- 
earity,  and  eight  per  cent,  remunerative  to  the  bank ;  we 
therefore  bought  them,"  etc. 

It  is  admitted  that  the  ordinary  and  then  issues  of  the 
Bank  of  Tennessee  and  its  branches,  were  insufficient  "to 
meet  the  usual  banking  business  of  the  bank  in  1861,  and  the 
drafts  or  checks  drawn  upon  the  bank  by  the  said  Military 
Board,  and  that  the  bank  was  compelled,  in  order  to  meet 
its  regular  business,  and  the  demands  of  said  board,  to  resort 
to  the  issuance  of  the  bank  notes  in  controversy,  known  as 
the  "new  issue"  of  said  bank,  which  were  all  put  into  cir- 
culation after  the  6th  of  May,  1861,  and  for  the  purposes 
aforesaid." 

In  discriminating  between  the  checks  drawn  by  the  Mili- 
tary Board  and  checks  drawn  by  private  individuals  on  the 
l»ank,  we  do  so  for  the  convenience  of  the  discussion,  but 
without  admitting  that  the  checks  of  the  board  were  not  as 
much  a  part  of  the  "regular"  businesss  of  the  bank  as  were 
those  of  the  individuals ;  and  we  could  not  refuse  to  admit 
that  it  was  necessary  to  increase  the  circulation  of  the  bank 
in  order  to  meet  the  demand  for  currency  raised  as  well  by 
ihe  checks  of  individuals  as  of  the  board,  without  at  once 
assuming  that  the  notes  issued  after  May  6,  1861,  were  un- 
necessarily and  improperly  issued  by  the  officers  of  the  bank. 

We  do  not  admit  that  the  not-es  were  issued  to  meet  the 
demands  of  the  military  board,  "for  we  prove  that  up  to  and 
including  the  31st  of  August,  1861,  the  military  board  had 
drawn  out  of  the  Bank  of  Tennessee  $4,195.54 — 100  more 
than  the  f  3,800,000  of  war  bonds  passed  to  its  credit,  while 
the  amount  of  "  new  issue"  issued  up  to  the  31st  of  August, 
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1861,  was  only  $329,160 :  so  that  $3,470,840  of  the  einht  per 
cent,  war  bonds  must  have  been  paid  for  in  old  issue  of  the 
bank,  or  in  other  currency  in  circulation  at  that  time.  And 
therefore  to  the  extent  of  $3,470,840  of  the  "  demand  created 
by  the  checks  of  the  military  board,"  we  know  that  the  new 
issue  was  not  issued  to  meet  it. 

It  is  also  agreed  that  the  military  board  had  no  account 
with,  and  drew  no  checks  upon,  any  of  the  branches  of 
the  Bank  of  Tennessee,  but  did  all  their  business  with 
the  mother  bank  at  Nashville.  And  by  reference  to  the 
table  showing  the  issues  of  the  bank  it  will  be  seen  that 
$776,660  of  the  new  issue  was  issued  by  the  branches,  and 
therefore  we  know  that  this  amount  of  the  new  issue  was 
not  issued  ^^  to  meet  the  demands  of  the  checks  of  the  mili- 
tary board." 

The  mother  bank  paid  ckecks  of  the  military  board  to  the 
amount  of  $4,625,460.48,  and  yet  she  never  issued  but 
$869,639  of  the  new  issue  from  first  to  last,  and  while  it  is 
doubtless  true  that  some  of  the  new  issue  was  paid  out  on 
the  checks  of  the  military  board,  it  is  utterly  impossible  to 
tell  how  much  of  it  was,  and  still  more  impossible  to  tell 
which  of  it  was. 

So  far  from  it  being  necessary  to  make  the  new  issue  to 
meet  the  demands  of  the  military  board,  it  can  be  demon- 
strated tha^t  the  bank  could  mave  met  all  of  their  demands 
without  increasing  its  circulation  a  dollar. 
The  total  amount  paid  out  to  the 

military  board's  checks  was,  as 

above  shown $4,625,460  48 

The  total  amount  of  war  bonds  sold 

to  the  bank  by  the  board  was... $4,300,000 
The  bank  sold  off  these  bonds  until 

there  was  left  only 3,223,000 


Showing  that  the  bank  sold  of  these  bonds,      1,077,000  00 


$3,548,460  48 
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As  the  bonds  were  taken  by  the  bank  at  par,  they  were 
donbtless  sold  at  par  for  Confederate  notes  and  other  cur- 
rency, and  their  proceeds,  which  were  used  by  the  bank  in 
meeting  subsequent  checks  of  the  board,  deducted  from  the 
gross  amount  paid  out  to  the  military  board  left,  to  be 
provided  for  by  the  ordinary  assets  of  the  bank,  only  the 

sum  of. .   $3,548,460  48 

To  meet  this  the  bank  had,  of  its 

own  circulation,  old  and  new....S4,533,666 
Deduct  "new  issue" 1,646,299 

Shows  that  its  "old  issue"  amounted 

to 2,887,367 

It  had  notes  of  other  banks 2,045,000 

Making   a   total   of  unquestioned 

currency 4,932,367  00 

With  which  they  could  have  "  met 

the  board  checks  " 3,548,460  00 

And  had  a  margin  to  spare  of. $1,383,907  00 

Without  ever  touching  the  new  issue  or  its  specie,  which 
amounted  after  the  war  to  $446,719.70,  and  was  doubtless, 
double  that  before  the  bank  left  Nashville. 

We  have  thus  shown  that  the  bank  could  have  easily  met 
the  demands  of  the  military  board  without  making  any  new 
issue,  and  that  she  would  have  had  a  surplus  to  spare  of 
$1,383,907  ;  in  other  words,  that  the  new  issue  was  not  nec- 
essary to  meet  that  demand. 

I  will  now  show  the  demand  which  I  think  it  was  made 
to  meet. 

On  the  26th  of  November,  1860,  the  Southern  banks, 
following  the  example  of  the  Northern  banks,  suspended 
specie  payment,  (Acts  1st  Ex.  Sess.,  1861,  p.  21,)  and  on 
31st  January,  1861,  the  Legislature  passed  an  act  relieving 
them  of  the  penalties  of  the  bank  code,  and  requested  them 


308  NASHVILLE: 


State,  and  Wateon,  Trustee,  v.  Bank  of  Tennessee. 

**  that  in  order  to  more  effectually  relieve  the  people  of  all 
sections  of  the  State  from  their  present  pecuniary  distress  in 
extending  their  line  of  discount,  they  would  equalize  the 
accommodations  to  all  sections,  {Ibid.,  p.  22,)  etc.,  etc. 

This  was  before  Tennessee  assumed  a  hostile  attitude. 
The  banks  saw  it  was  a  dangerous  time  to  expand  too  far, 
but  the  charge  that  has  been  made  against  the  Bank  of  Ten- 
nessee that,  after  January,  1861,  she  practically  ceased  to  do 
business  as  a  legitimate  bank,  and  converted  herself  into  a 
mere  financial  agent  of  the  State,  is  utterly  unfounded  in 
fact.  While  she  properly  abstained  from  a  reckless  expan- 
sion, she,  in  order  "  to  relieve  the  people,"  and  as  directed 
by  the  law  above  quoted,  kept  up  the  line  of  her  discounts, 
and  her  statement  shows  that  her  ^^  notes  and  bills  dis- 
counted "  on  December  31, 1861,  exceeded  those  of  the  same 
day  in  1860— $81,982  23. 
Her  "  notes  and  bills  discounted  " 
amounted  on  Dec.  31,  1861,  to 

the  sum  of $4,273,968  10 

To  make  these  discounts  she  had 

the  surplus  above  shown  of. $1,383,807 

The  amounts  received  from  deposi- 
tors    1,663,789 

And  the  "new  issue" 1,646,299 

4,693,995  00 


$420,027  00 
Showing  that  the  "demand  which  it  was  necessary  to 
meet  with  the  new  issue  was  the  legitimate  business  of  the 
bank  in  discounting  bills  and  notes,  and  that  there  was  a 
surplus  only  $420,027  left  afler  meeting  that  deman.d ;  this 
surplus  was  more  than  exhausted  in  paying  the  ordinary  ex- 
penses of  the  State,  and  for  which  the  State  owes  the  bank 
$465,487.77,  these  are  the  ordinary  "peace  establishment" 
expenses,  and  their  legitimacy  is  not  questioned. 

As  further  evidence  that  the  primary  object  in  making 
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the  new  issue  was  not  to  ^'meet  demand  of  the  military 
board/'  it  will  be  seen  from  the  table  showing  the  issaes  of 
the  bank  from  1863  to  1862  inclusive,  that  the  issues  in 
1853,  1854  and  1857,  all  exceeded  the  issue  of  1861;  that 
the  issue  in  1858  was  nearly  equal  to  that  of  1861 ;  that  the 
issues  increased  and  diminished  by  periods  of  two  years ; 
that  the  years  1859  and  1860  being  years  of  small  issues,  it 
was  in  strict  accordance  with  the  custom,  and  should  have 
been  expected  that  the  issue  for  1861  should  have  exceeded 
th^m.  The  issue  for  1802  was  smaller  than  for  any  of  the 
preceding  years,  and  this  too  when  the  State  needed  money 
worse  than  ever ;  verily,  it  would  not  seem  that  the  bank 
officers  were  lending  the  bank  to  the  miltary  purposes  of 
the  State. 

So  far  from  the  *^  new  issue  "  being  made  for  the  special 
purpose  of  paying  for  the  war  bonds,  we  show  that  those 
bonds,  or  the  checks  based  on  them,  were  paid  in  such 
funds  as  happened  to  be  on  hand,  without  regard  to  issues, 
and  without  making  any  distinction  between  Tennessee 
banks  and  the  banks  of  other  states  that  were  then  bankable; 
and  on  the  other  hand,  there  is  ^'no  evidence  whatever  that 
the  new  issue  was  issued  or  paid  out  in  aid  of  the  rebellion. '' 
The  whole  truth  is,  that  they  were  "issued  for  circulation," 
and  were  used  as  other  currency  in  the  ordinary  legitimate 
business  of  banking.  They  were  issued  to  enable  the  bank 
to  keep  up  its  line  of  discounts,  to  facilitate  its  increasing 
business,  and  to  supply  the  place  of  its  mutilated  issues 
which  had  been  retired  and  charged  off  and  deposited  in  its 
vaults  or  burned.  They  were  issued  in  the  usual  and  regu- 
lar course  of  business,  and  for  legitimate  and  lawful  pur- 
poses, and  were  used  in  the  ordinary  business  transactions ; 
they  were  not  issued  in  aid  of  the  so-called  rebellion. 

It  is  certainly  true  that  the  condition  of  the  country, 
caused  by  the  war,  necessitated  an  increase  of  banking  fa- 
cilities in  Tennessee,  as  elsewhere,  and  that  the  increased 
circulation  of  the  Bank  of  Tennessee  in  part  met  that  de- 
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mand.  The  bank  aided  the  rebellion  by  this  increase  of 
circulation  just  as  the  farmer,  merchant  and  other  branches 
of  trade  and  industry  aided  it  by  increasing  their  various 
stocks  in  trade^  but  not  otherwise. 

The  new  issue  was  so  much  like  the  old  issue  in  its  ap- 
pearance^ that  the  officers  of  the  State  appointed  to  burn 
the  old  issue  have  burned  a  considerable  amount  of  new 
issue  for  old.  The  difficulty  of  distinguishing  the  two  is 
greatly  increased  by  the  fact  that  a  large  amount  of  the 
new  issue,  though  actually  issued  after  may  6,  1861,  bears 
date  prior  to  that  time. 

In  fact,  the  new  issue  was  printed  on  the  same  plates, 
with  same  style  of  paper  and  ink,  and  the  bills  were  exact 
foji  similta  of  the  same  denomination  of  old  issue.  Said 
notes  were  payable  on  demand  in  specie  to  bearer ;  there 
was  nothing  on  their  face  to  indicate  that  they  were  issued 
for  an  illegal  purpose,  and  my  clients  purchased  them  for 
their  full  market  value  without  the  slightest  notice  that  any 
of  the  notes  held  by  them  were  ever  issued  for  any  illegal 
purpose  whatever.  All  of  said  notes  were  in  circulation 
prior  to  January  1,  1865,  and  therefore  prior  to  the  amend- 
ed Constitution  of  1865,  and  the  legislation  of  the  State 
directing  that  they  shall  not  be  paid  by  the  bank. 

We  further  show  that  they  were  issued  under  the  author- 
ity of  the  legal  board  of  directors,  regularly  qualified  and 
appointed  in  1859 ;  that  they  w^ere  made  from  time  to  time, 
and  charged  to  the  cash  account  when  made,  and  conse- 
quently turned  over  to  the  cashier  to  be  paid  out  by  him 
upon  any  checks  that  might  be  presented.  The  books  of 
the  bank  show  no  difference  in  the  issuance  and  paying  out 
of  notes  prior  and  subsequent  to  May  6,  1861,  and  there  is 
no  entry  in  the  account  books  or  records  of  the  bank  show- 
ing that  the  new  issue  was  paid  out  in  aid  of  rebellion,  or 
that  it  was  not  paid  out  like  all  other  issues  of  the  bank. 
Neither  do  they  show  that  said  notes  were  received  by  any 
person  or  persons  with  any  knowledge  that  they  were  issued 
and  paid  out  in  aid  of  the  rebellion. 
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They  were  issued  in  the  usual  way,  by  receiving  the  sig- 
natik'es  of  the  president  and  cashier,  then  passed  into  the 
teller's  cash,  and  paid  out  promiscuously  with  all  other 
bankable  funds,  as  money,  to  all  who  had  the  right  to 
check  on  the  bank.  The  signing  and  issuing  was  done  in 
strict  conformity  with  the  charter  and  laws,  as  the  board 
understood  them,  and  the  amount  issued  did  not  exceed  the 
amount  authorized  by  the  charter  and  capital  of  the  bank. 

We  further  show,  that  in  1861,  when  these  notes  were 
issued,  there  was  no  distinction  made  in  the  issues  of  the 
bank,  and  that  up  to  the  adoption  of  the  amendment  of  the 
Conntitution  in  1865,  no  difference  was  made  in  the  money 
market,  but  the  issues  of  the .  Bank  of  Tennessee  were 
bought  and  sold  without  regard  to  dates ;  and  yet,  such  was 
the  effect  of  this  legislative  adjudication,  *'that  they  fell  to 
one  cent  on  the  dollar.*'  In  fact,  it  was  not  until  after  the 
war  that  the  distinction  between  the  old  and  new  issue  was 
made;  and  even  the  name  of  "new  issue,"  now  in  such 
common  use,  was  not  known  until  after  the  war. 

So,  far  from  the  public  at  large  having  anything  to  warn 
them  of  the  illegality  of  the  notes,  if  any  such  existed,  we 
have  the  testimony  of  the  officers  of  the  bank  that  they 
had  no  evidence,  and  knew  of  none,  that  said  notes  were 
issued  or  paid  out  in  aid  of  the  rebellion. 

We  con«;ede  that  our  clients  became  the  owners  of  the 
new  issue  notes  in  controversy  after  the  act  of  February 
16, 1866,  ch.  28;  after  the  proclamation  of  Andrew  John- 
son, Military  Governor  of  Tennessee,  of  February  25, 
1865;  and  of  course,  after  the  constitutional  amendment  of 
January  8,  1865. 

We  concede,  that  since  February  25,  1865,  new  issue  has 
been  at  a  heavy  discount,  much  heavier  than  the  discount 
on  old  issue ;  that  we  bought  it  at  from  30  to  52  cents  on 
the  dollar,  knowing  that  it  had  been  declared  void  by  the 
Constitution  of  1865,  and  knowing  that  the  Constitution 
had  no  right  to  make  any  such  declaration. 
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ARGUMENT  ON   NEW   ISSUE. 

It  will  he  argued  that  the^e  notes  are  made  void  hy  sec. 
4  of  the  14th  amendment  to  the  Constitution  of  the  United 
States. 

If  said  notes  were  valid  contracts  between  the  bank  and 
the  holder  when  issued^  the  question  as  to  whether  they 
could  be  invalidated  by  a  subsequent  amendment  to  the 
Constitution  of  the  United  States,  any  more  than  by  such 
ail  amendment  to  the  Constitution  of  a  state,  is  one  which 
I  need  not  stop  to  consider,  because  it  is  clear  that  the  14th 
amendment  did  not  attempt  to  invalidate  contracts  made 
between  private  individuals  and  private  corporations. 

The  language  is,  "neither  the  United  States  nor  any  stale 
shall  assume  or  pay  any  debt  or  obligation  incurred  in  aid 
of  insurrection  or  rebellion  against  the  United  States,  or 
any  claim  for  the  loss  or  emancipation  of  any  slaves;  but 
p.ll  such  debt.«!,  obligatiouH  and  claims  shall  be  held  illegal 
and  void."     Paschall's  Const.,  p.  280. 

Said  amendment  also  provides  that  the  national  debt  of 
the  United  States  incurred  in  suppressing  the  rebellion 
"shall  not  be  questioned." 

Mr.  Paschall,  in  discussing  this  section,  after  alluding  to 
the  fact  that  the  Confederate  war  debt,  and  the  value  of  the 
emancipated  slaves,  amounted  to  over  $4,000,000,000,  re- 
marks, that  "every  one  will  judge  for  himself  of  the  influ- 
ence of  such  a  debt,  combined  with  the  danger  of  having 
so  large  a  national  debt  questioned  or  repudiated.  Viewed 
from  the  standpoint  of  extraneous  influences  upon  Congress, 
no  one  can  now  fully  comprehend  its  dangers."  Paschall's 
C<mst.,  p.  292.  And  he  concludes  that  the  section  amounts 
to  no  more  "than  an  organic  guaranty  in  respect  to  the  na- 
tional debt,  and  an  organic  repudiation  of  the  rebel  debt." 
Paschal rs  Const.,  p.  293. 

From  the  "Credit  Mobilier"  investigations  now  on  hand, 
I  am   inclined  to  suspect  that  the  projectors  of  the   14th 
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amendment  had  grounds  to  fear  that  Congress  might  be 
"acco-.-iole  to  extraneous  influences.'^  But  I  spurn  with 
indignation  the  base  insinuation  that  the  Legii^lature  of 
Tennessee  would  be  willing  to  pay  one  dollar  of  her  war 
debt,  however  honestly  it  may  have  been  contracted,  so 
long  as  they  can  protect  themselves  behind  the  14th  amend- 
ment, or  any  other  subterfuge  that  will  serve  this  purpose. 

But  suppose  that  the  14th  amendment  dops  apply  to 
debts  due  from  one  individual  or  corporation  to  another, 
aod  suppose  it  were  valid,  yet  it  only  applies  to  debts  in- 
curred "  in  aid  of  insurrection  against  the  United  States." 

Rather  than  have  the  delay  of  an  appeal  to  the  Supreme 
Court  of  the  United  States,  we  would  prefer  that  this  case 
should  go  off  upon  the  point  of  fact  as  to  whether  the  notes 
in  controversy  were  issued  in  aid  of  insurrection,  and  we 
will  say  no  more  on  this  point  than  to  refer  to  the  "State- 
ment of  Facts,"  ante. 

It  will  also  be  urged  that  the  notes  in  suit  are  declared 
void  by  sec.  6  of  the  Schedule  to  the  amendment  of  the 
Constitution  of  1865. 

If  the  notes  were  valid  when  issued,  their  obligation  as 
contracts  could  not  be  impaired  by  any  subsequent  amend- 
ment to  the  State  Constitution.  2  Heis.,  480;  1  Heis., 
280;  9  Yer.,  490;  1  Sneed,  119. 

But  it  is  said,  that  though  in  the  character  of  a  mere 
amendment  to  the  Constitution,  it  could  not  impair  the  ob- 
ligation of  contracts;  yet,  as  Congress,  in  "re- admitting" 
the  State  to  all  its  rights  in  the  Union,  referred  to  said  en- 
actment as  not  only  legal  and  proper,  but  as  a  necessary 
step  to  secure  the  restoration  of  its  rights,  the  courts  cannot 
go  behind  these  acts  of  the  political  departments  of  the 
State  and  the  United  States. 

It  is  argued  that  all  acts  and  contracts  of  every  nature 
and  kind  done  under  the  usurped  authority,  were  void  if 
the  legitimate  government  afterwards  chose  so  to  treat 
them;  that  all  such  contracts  are  at  the  mercy  of  the  legit- 
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imate  government  when  restored,  and  it  is  for  the  political 
department  to  say  how  they  shall  be  treated  by  the  court. 

I  concede  that  the  Supreme  Court  of  the  United  States 
did  decide  in  Luther  v.  Borden,  7  How.,  1,  43.,  that  where 
there  is  an  a,rmed  conflict  in  a  state,  and  both  parties  claim 
the  right  to  the  government  of  the  State,  the  President  has 
the  power  to  decide  which  is  the  duly  constituted  govern- 
ment of  the  State,  and  the  courts  are  bound  to  follow  his 
decision  ;  that  this  power  was  conferred  on  the  President  by 
the  act  of  February  28,  1795,  and  that  Congress  got  its 
power  to  pass  the  act  under  the  clause  of  Federal  Constitu- 
tion, which  provides  that  the  United  States  shall  guarantee 
to  every  state  a  republican  form  of  government,  and  protect 
them  from  invasion  and  domestic  violence.  7  How.,  42 ; 
7  Wall.,  730.  So  that  court  has  repeatedly  held  that  the 
courts  cannct  take  judicial  notice  of  a  foreign  government 
which  is  not  acknowledged  by  the  political  department 
(7  How.,  57;  3  Wheat,  324;  4  Cranch,  272;  13  Pet.,^420)  ; 
and  that  they  cannot  acknowledge  even  the  belligerent 
rights  of  the  subjects  of  a  foreign  government  in  arms 
against  it,  until  their  rights  have  been  accorded  by  the  po- 
litical department  of  this  government.  7  How.,  57. 
They  have  also  held  that  they  have  no  jurisdiction  to  try 
the  question  whether  the  political  body  which  passed  a  par- 
ticular law  was  a  state  (5  How.,  343),  for  it  is  only  a  statute 
of  a  "state"  which  can  be  thus  re-examined. 

In  Texas  v.  \Miite  they  held  that  it  was  necessary  for  that 
state  to  have  been*  restored  to  peaceful  relations  with  the 
United  States  before  she  could  maintain  a  suit  in  the  Su- 
preme Court  of  the  United  States  (7  Wall.,  701);  and  in 
White  V.  Hart  they  held  that  the  question  as  to  when  those 
relations  had  been  restored  was  for  Congress,  and  cannot  be 
inquired  into  by  the  judicial  department.     13  Wall.,  649. 

In  Ingram  v.  Cooke,  1  Tenn.,  19,  this  court  held  that 
upon  the  abolition  of  the  Franklin  Government,  it  was 
competent  for  North  Carolina  to  enact  that  judgments  ren- 
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dered  ander  the  Fraklin  GoverDment  were  good,  if  sub- 
stantial justice  had  been  obtained ;  that  when  governments 
de  fado  cease  to  exist,  the  former  or  legitimate  governments 
Dsoally  furnish  by  legislative  acts  the  grounds  upon  which 
the  courts  proceed. 

The  above  is  a  fair  statement  of  the  points  actually  de- 
cided in  the  authorities  cited  against  us  on  this  branch  of 
the  case ;  and  conceding  that  they  were  all  well  decided,  it 
is  apparent  they  do  not  touch  this  case. 

We  can  admit  that  the  political  department  was  the  only 
one  that  could  decide  when  Tennessee  should  be  restored  to 
her  political  relations  to  the  General  Government ;  but  as 
it  is  admitted  on  all  hands  that  she  is  now  restored  to  those 
relations,  the  question  as  to  whether  it  was  done  by  one  de- 
partment or  another  is  a  matter  of  the  past,  and  not  now  at 
all  material. 

The  question  is,  did  the  inhabitants  of  this  State,  while 
the  late  civil  war  was  on  hand,  have  a  right  to  make  con- 
tracts with  one  another?  If  so,  were  they  binding  con- 
tracts, or  subject  to  be  declared  void  at  the  close  of  the  war 
by  the  new  state  organization,  or  the  General  Government, 
or  by  both  combined  ? 

The  war  was  conducted  by  the  United  States  either  for 
conquest  or  for  the  preservation  of  the  Union. 

It  is  very  "  unusual  even  in  cases  of  conquest  for  the  con- 
querors to  do  more  than  to  displace  the  sovereign  and  as- 
some  dominion  over  the  country  ;  that  sense  of  justice  and 
of  right  which  is  acknowledged  and  felt  by  the  whole  civ- 
ilized world  would  be  outraged  if  private  property  should 
be  confiscated  and  private  rights  annulled."  7  Pet.,  87 ; 
12  Pet.,  436. 

By  this  substitution  of  a  new  supremacy,  although  the 
former  political  relations  of  the  inhabitants  are  dissolved, 
their  private  relations,  their  rights  vested  under  the  govern- 
ment of  their  former  allegiance,  or  those  arising  from  con- 
tract, or  usage,  remain  in  full  force  and  unchanged,  except 
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SO  far  as  they  are  in  their  nature  and  character  fouoH  to  be 
in  conflict  with  the  Constitution  and  laws  of  the  United 
States,  or  with  any  regulations  which  the  conquering  au- 
thority should  ordain.     20  How.,  177. 

But  the  United  States  have  at  all  times  disclaimed  the 
idea  that  the  late  war  was  one  of  conquest;  they  have 
always  said  that  the  war  was  for  the  '' re-establishment  of 
the  national  authority,  and  the  ultimate  restoration  of  states 
and  citizens  to  their  national  relations''  (2  Wall.,  278); 
that  ^'  the  ordinances  of  secession  were  absolutely  null  and 
without  operation  in  law ;  that  the  obligations  of  the  statee 
as  members  of  the  Union,  and  of  every  citizen  of  the  State 
as  a  citizen  of  the  United  States,  remained  perfect  and  un» 
impaired ;  that  the  states  did  not  cease  to  be  states  nor  their 
citizens  to  be  citizens  of  the  Union"  2  Wall.,  278;  7  Wall., 
726;  6  Wall.,  450);  that  "at  no  time  were  the  rebelliooe 
states  out  of  the  pale  of  the  Union ;  their  rights  under  the 
Constitution  were  suspended,  but  not  destroyed ;  their  con* 
stitutional  duties  and  obligations  were  unaffected  and  re* 
mained  the  same;  a  citizen  was  still  a  citizen,  though  guilty 
of  crime  and  visited  with  punishment."  13  Wall.,  651, 
652.  They  further  held  that  nothing  was  necessary  to 
bring  the  reconstructed  states  back  into  full  communion 
with  the  loyal  states  but  to  permit- them  to  restore  their 
representation  in  Congress. 

Accordingly,  they  held,  in  a  case  where  Georgia  in  h^r 
reconstructed  Constitution  had  declared  that  no  court  should 
enforce  any  debt  created  for  the  sale  or  hire  of  slaves,  that 
at  no  time  during  the  rebellion  could  the  states  pass  a  law 
impairing  the  obligation  of  a  contract,  any  more  than  be* 
fore  the  rebellion  or  since,  "and,  therefore,  that  the  clause 
of  the  Constitution  of  Georgia  above  referred  to,  had  no 
effect  on  a  contract  made  previous  to  it,  though  the  consid* 
eration  of  the  contract  was  a  slave."  13  Wall,  646,  647. 
They  made  the  same  decision  on  the  Constitution  of  Arkan- 
sas.    13  Wall.,  656. 
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We  rely  on  these  cases  as  absolutely  decisive  of  the  very 
point  in  issue. 

A  momeDt's  consideration  will  show  that  we  must  be 
right.  The  State  of  Tennessee^  when  the  amended  Consti- 
tution of  ]  865  was  framed,  was  either  in  the  Union  or  she 
was  out  of  it.  •  If  she  was  in  it,  then  art.  1,  sec.  10,  cl.  1  of 
the  Constitution  of  the  United  States  forbade  her  passing 
any  law  impairing  the  obligation  of  contracts;  if  she  was 
oat  of  the  Union,  then  she  was  a  member  of  the  Con-  ^ 
federate  States,  and  sec.  10  of  art.  1  of  the  permanent  Con- 
stitution of  the  Confederate  States  is  an  exact  copy  ot  the 
oime  provision  in  the  Constitution  of  the  United  States. 
Moore's  Rebellion  Record,  vol.  2,  p.  324.  So  let  her  turn 
which  way  she  will,  there  has  never  been  an  instant  of  time 
from  her  organization  as  a  state  in  1796,  that  Tennessee 
oould  impair  the  obligation  of  a  contract. 

To  claim  that  all  the  contracts  made  by  private  citizens 
in  the  Confederacy  during  the  war  were  void,  or  even  "at 
the  mercy"  of  Congress,  would  lead  to  monstrous  results; 
Congress  could  have  bankrupted  a  whole  people,  and  bas- 
tardised the  issue  of  any  marriage  made  during  the  war. 
The  Supreme  Court  of  the  United  States  admit  that  even 
such  acts  of  the  rebel  Legislatures  were  valid  as  "sanc- 
tioned and  protected  marriage  and  the  domestic  relations, 
i^ulated  the  conveyance  and  transfer  of  property  real  and 
personal,  and  provided  remedies  for  injuries  to  person  and 
estate,  and  other  similar  acts.  7  Wall.,  733.  In  Thoring- 
ten  V.  Smithy  a  contract  made  during  the  rebellion,  and  pay- 
able in  Confederate  notes,  was  enforced  through  the  Federal 
Courts. 

The  court  say  that  transactions  in  the  ordinary  course  of 
eivil  society,  though  they  may  indirectly  and  remotely  pro- 
mote the  ends  of  unlawful  government,  are  without  blame, 
except  when  proved  to  have  been  entered  into  with  actual 
intent  to  further  invasion  or  insurrection.  We  cannot  doubt 
that  such  contracts  should  be  enforced  in  the  courts  of  the 
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United  States,  after  the  restoration  of  peace,  etc.  8  Wall.^ 
12.  In  Corbett  v.  Xuff  they  say,  "no  people  can  exist 
without  exchanging  commodities,  there  must  be  buying  and 
selling,  and  exchanging  in  every  community,  or  the  greater 
part  of  its  inhabitants  would  have  neither  food  nor  raiment; 
and  yet  the  argument,  if  good  for  anything,  goes  to  this  ex- 
tent, that  all  sales,  transfers  and  conveyances  of  the  prop- 
erty of  the  vast  numbers  engaged  in  the  late  rebellion,  con- 
stituting the  great  majority  of  many  towns,  cities,  and  even 
of  several  States,  were  utterly  null  and  void ;  that  even  the 
commonest  transactions  of  exchange-  in  the  daily  life  of 
these  people  were  tainted  with  invalidity.  It  is  difficult  to 
conceive  the  misery  which  would  follow  from  a  legislative 
decree  of  this  wide-sweeping  character  in  any  community 
where  its  execution  was  conceived  to  be  possible,  or  confi- 
dnnce  was  reposed  in  its  validity.  10  Wall.,  480.  And  in 
Thoringion  v.  Smith  they  held,  that  while  Confederate  notes 
had  no  real  value,  yet  they  were  made  current  by  irresistible 
force.  They  were  the  only  measure  of  value  which  the 
people  had,  and  their  use  was  a  matter  of  almost  absolute 
necessity.     8  Wall.,  13. 

If  then,  contracts  made  during  the  rebellion,  in  the 
ordinary  transactions  of  life,  were  valid,  and  if  the  consti- 
tutional amendment,  as  such,  could  not  impair  their  validity, 
if  they  have  been  rendered  invalid  at  all,  it  must  have  been 
through  the  action  of  Congress. 

Where  does  Congress  get  the  power  to  impair  the  obliga- 
tion of  a  contract  made  between  two  private  citizens  of  a 
state  ?  And  if  Congress  does  not  possess  the  power,  bow 
can  it  confer  such  power  on  the  Constitutional  Convention 
of  a  State?  In  the  case  of  White  v.  Hart,  it  was  argned 
that  the  reconstructed  Constitution  of  Georgia  was  adopted 
under  the  dictation  and  coercion  of  Congress,  and  that  as 
Congress  can  pass  a  law  impairing  the  obligation  of  con- 
tracts, the  enactment  could  take  effect  as  an  act  of  Congress, 
even  though  it  was  imperative  as  the  act  of  a  state.     The 
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Supreme  Court  deny  as  a  fact  that  Congress  used  any  coer- 
cion in  the  matter;  they  say  that  Congress  authorized  the 
State  to  frame  a  new  Constitution,  and  she  elected  to  pro- 
ceed within  the  scope  of  the  authority  conferred,  and  they 
add,  ''that  if  Congress  had  expressly  dictated  and  expressly 
approved  the  proviso  in  question,  such  dictation  and  ap* 
proval  would  be  without  effect;  Congress  has  no  power  to 
supercede  the  national  Constitution."  13  Wall.,  649.  And 
iu  Osbom  V.  Nicholson,  where  it  was  argued  that  the  13th 
amendment  to  the  Constitution  of  the  United  States  had  the 
effect  to  invalidate  a  note  given  for  the  price  of  a  slave, 
they  say,  that  the  proposition  in  effect  would  take  away  one 
man's  property  and  give  it  to  another,  and  that  ''  this  is  for- 
bidden by  the  fundamental  principles  of  the  social  compact, 
and  is  beyond  the  sphere  of  the  legislative  authority,  both 
of  the  State  and  the  nation.'^     13  Wall.,  662. 

The  mere  fact  that  the  amended  Constitution  of  1866 
c<»ntained  the  clause  annulling  the  notes  of  the  Bank  of 
Tennessee,  when  it  was  presented  to  Congress,  is  no  evidence 
that  Congress  regarded  it  as  a  condition  precedent  to  the 
restoration  of  the  political  rights  of  the  State.  Nothing  of^ 
the  sort  is  expressed  in  the  act  of  Congress,  and  '^  the  doc- 
trine of  the  destruction  of  vested  rights  by  implication  is 
unfavored  in  the  law;''  it  is  never  admitted  ''unless  the  im- 
plication is  so  clear  as  to  be  equivalent  to  an  explicit  declar- 
tion."  Every  doubt  should  be  resolved  again&t  a  construc- 
tion so  fraught  with  mischief.     13  Wall.,  662. 

In  the  Georgia  case,  she  had  presented  a  Constitution  to 
Congress  with  the  slave  clause,  and  several  other  new  clauses 
in  it. 

No  objection  was  made  by  Congress  to  the  slave 
clause,  but  it  did  object  to  several  others.  The  Constitution 
was  then  modified  in  the  particulars  complained  of,  and  re- 
turned again  to  Congress  with  the  slave  clause  still  in  it, 
and  in  this  shape  was  accepted. 

Stronger  evidence  of  the  implied  approbation  by  Congress 
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of  that  clause  could  not  be  imagined,  and  yet  the  Supreoie 
Court  held  it  inoperative.     18  Wall.,  648. 

In  our  case  the  amended  Constitution  of  1865  undertook 
to  abolish  slavery,  to  declare  void  all  laws  and  ordinances 
of  secession,  and  debts  contracted  under  the  same,  and  to 
annul  all  notes  of  the  Bank  of  Tennessee  issued  after  a  cer- 
tain day.  The  act  of  Congress  refers  to  the  abolition  of 
slavery,  to  the  ordinances  of  secession,  and  debts  contracted 
under  the  same,  but  makes  no  mention  of  the  Bank  of  Ten- 
nessee notes  whatever.  14  U.  S.  Statute  at  Large,  364. 
The  implication  would  be  that  part  of  the  Constitution  was 
rejected  and  ignored. 

But  a  glance  at  the  resolution  will  satisfy  the  court  that 
the  features  in  the  Constitution  abolishing  slavery,  and  ab- 
rogating the  secession  ordinances,  were  only  looked  to  by 
Congress  as  satisfactory  evidence  that  the  State  was  suflS- 
ciently  loyal  to  be  allowed  to  resume  her  delegation  in  Con- 
gress; that  they  were  intended  to  fix  the  rights  of  any  pri- 
vate citizen,  and  that  they  were  certainly  not  intended  to 
prevent  the  people  of  Tennessee,  forever,  from  the  exercise 
of  that  sovereignty  which  resides  in  the  people  of  every 
state  '^  to  alter  and  change  their  form  of  government  at 
their  own  pleasure,''  subject  to  the  sole  condition  that  it 
shall  remain  republican  in  form.     7  How.,  47. 

This  sovereignty  wa^*  exercised  by  Tennessee  through  her 
Constitutional  Convention  of  1870,  when  it  was  declared 
that  *^ ordinances  contained  in  any  former  Constitution,  or 
schedule  thereto,  are  hereby  abrogated."  Cons.  1870,  art. 
11,  sec.  1,  and  that  an  act  validating  an  invalid  contract  is 
not  unconstitutional.  See  2  Pet.,  380;  8  Pet.,  88.  This 
clearly  abrogated  the  ordinance  of  1865,  and  if  it  needed 
any  recognition  from  Congress,  it  is  given  in  the  fact  that 
we  have  been  allowed  to  retain  our  members  in  Congress, 
and  the  present  State  Government  organized  by  and  under 
the  new  Constitution  of  Tennessee  is  recognized  every  day 
by  every  department  of  the  United  States;   and  as  the 
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political  department  has  not  complained  that  we  have 
violated  the  terras  of  our  restoration,  and  has  not  pretended 
that  we  have  forfeited  our  rights,  or  offered  to  reconstruct 
U8  because  of  our  change  in  that  part  of  the  Constitution,  I 
will  commend  back  the  authorities  of  our  opponents,  to  the 
effect  that  the  judiciary  are  bound  by  the  action  of  the 
political  department,  and  cannot  go  behind  it. 

It  is  argued,  that  although  contracts  made  by  private  in- 
dividuals in  the  seceded  States  during  the  rebellion  were 
valid,  yet  that  contracts  made  by  the  seceded  States  them- 
selves were  void;  that  the  Bank  of  Tennessee  was  owned 
and  controlled  by  the  State,  and  was  its  fiscal  agent;  that, 
therefore,  it  must  be  regarded  as  a  branch  or  department  of 
the  State  government,  and  its  contracts  must  be  regarded  as 
if  made  by  the  State  itself. 

This  court  has  said,  that  in  creating  the  Bank  of  Tennes- 
see the  State  has  invested  it  ''with  none  of  its  rights  or  pre- 
rogatives, none  of  its  powers  or  sovereignty ;  but  has  in 
this  respect  placed  it  upon  the  same  footing  as  other  cor- 
porate bodies,  and  the  same  principles  are  applicable  to  it.'' 
1  Sneed,  354.  Though  "  the  bank  is  the  creature  and  prop- 
erty of  the  State,  this  does  not  make  it  identical  with,  or 
even  an  integral  part  of,  the  state  sovereignty.  It  is  a  dis- 
tinct fiscal  corporation,  enjoying  a  separste  existence  with 
its  own  chartered  rights,  obligations  and  powers."  3 
Soeed,  381. 

It  is  argued,  that  as  a  fact,  the  bank,  after  May  6,  1861, 
was  used  by  the  rebel  State  Government,  or  by  its  oflScers 
and  persons  then  in  control  of  the  executive  and  legislative 
departments  of  the  Slate,  with  the  connivance  and  consent 
of  the  officers  of  the  bank,  as  a  fiscal  agent  to  aid  in  the 
rebellion. 

This  charge,  though  frequently  made  in  the  newspapers, 
and  OD  the  hustings,  for  political  effect,  has  no  foundation 
in  the  history  of  the  times,  and  certainly  none  in  the  proof 
in  this  record. 

21 — VOL.  5. 
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No  officer  of  any  departmeDt  of  the  State,  whether  exe- 
cutive, legislative  or  judicial,  ever  attempted  to  control  the 
officers  of  the  bank,  or  to  make  the  officers  of  the  bank  do 
one  single  act  for  or  against  the  rebellion.  The  State  desired 
to  sell  $5,000,000  of  eight  per  cent,  bonds,  to  raise  money 
to  equip  a  provisional  force,  but  the  act  did  not  even  squint 
at  compulsion — the  Governor  was  authorized  to  "  issue  and 
dispose  "  of  them,  and  the  banks  were  authorized  to  "  pur- 
chase "  them.  Acts  2  Ex.  Ses.  1861,  23, 24.  The  Governor 
had  been  previously  requested  by  the  Legislature  "  to  make 
inquiry  of  the  different  banks  in  the  State  whether  or  not 
they  were  willing  to  loan  the  State  money  in  the  then  crisis 
of  affairs;  and  if  so,  how  much,  and  upon  what  terms." 
Acts  1  Ex.  Ses.  1861,  46.  The  Bank  of  Tennessee,  so  far 
from  being  required  to  purchase  the  bonds,  is  not  even  men- 
tioned in  the  act,  but  in  all  the  legislation  was  treated  just 
as  the  other  banks,  and  with  all  of  them  the  application  was 
to  be  for  a  loan  of  money  or  a  purchase  of  bonds — no  foroe 
was  threatened  towards  any.  And  Mr.  Torbett,  the 
president  of  this  bank,  swears  positively  that  the  bank 
bought  the  bonds  in  good  faith  as  a  remunerative  invest- 
ment. 

Let  us  now  take  the  case  in  the  strongest  possible  light 
against  the  notes  in  controversy.  Suppose  that  they  were 
in  fact  issued  for  the  express  purpose  of  paying  for  the  eight 
per  cent,  'bonds  issued  by  the  State  ? 

I  insist  that  the  State  of  Tennessee,  under  the  peculiar 
circumstances  then  surrounding  her,  had  the  right  to  raise 
and  equip  a  provisional  force  for  her  own  defense,  withoat 
violating  any  provisions  of  the  Constitution  of  the  United 
States. 

I  am  not  about  to  raise  the  question  of  the  right  of  a  state 
to  secede  from  the  Union.  I  regard  that  as  settled  by  the 
stern  arbitrament  of  war. 

Neither  shall  I  argue  that  Tennessee  was  justified  in  the 
exercise  of  the  right  of  revolution,  for  under  the  doctrine 
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that  ''might  makes  right/^  that  point  has  also  been  decided 
figainst  her. 

Neither  do  I  expect  to  override  that  section  of  the 
Federal  Constitution  which  provides  that  ''  no  state  shall, 
without  the  consent  of  Congress,  *  *  *  * 

keep  troops  or  ships  of  war  in  times  of  peace,  or  engage  in 
war  unless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay."  Const.  U.  S.,  art.  1,  sec.  10,  ol. 
1,  2.  Upon  this  section  Judge  Story  says :  "  A  state  may 
be  so  situated  that  it  may  become  indispensable  to  possess 
military  forces  to  resist  an  expected  invasion  or  insurrection. 
The  danger  may  be  too  imminent  for  delay ;  and  under  such 
circumstances,  a  state  will  have  a  right  to  raise  troops  for 
its  own  safety  without  the  consent  of  Congress.  After  war 
is  once  begun,  there  is  no  doubt  that  a  state  may,  and,  in- 
indeed,  it  ought  to  possess  the  power  to  raise  forces  for  its 
own  defense."  Story  on  Cons.,  sec.  1404.  The  United 
States  Supreme  Court  say :  "  The  power  is  essential  to  the 
existence  of  every  government;  essential  to  the  preserva- 
tion of  order  and  free  institutions;  and  is  as  necessary  to 
the  States  of  this  Union  as  any  other  government.  The 
State  itself  must  determine  what  degree  of  force  the  crisis 
(7  How.,  45)  demands." 

The  Constitution  of  the  United  States  further  provides, 
that  ^'a  well  regulated  militia  being  necessary  to  the  security 
of  a  free  state,  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed.'^  Art.  2d  Amends.  U.  S.  Const. 
This  clause,  says  Mr.  Paschall,  has  reference  to  a  free 
government,  and  is  based  on  the  idea  that  the  people  cannot 
be  oppressed  or  enslaved  who  are  not  first  disarmed;" 
(PaschalPs  Const.,  p.  256)  and  Judge  Story  remarks  that  it 
is  impossible  to  keep  the  people  duly  armed  without  some 
organization.     Story  on  Const,,  sec.  1897. 

In  1857  the  Legislature  had  repealed  the  militia  laws, 
and  from  that  time  to  1861,  the  State  had  no  military  orga- 
nization whatever.     In  his  message  to  the  Legislature  the 
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Governor  called  their  attention  to  this  fact  as  early  as 
January  7,  1861,  remarking  that  independent  of  the  im- 
pending crisis  he  regarded  a  thorough  reorganization  of  the 
militia  as  imperatively  demanded  by  every  consideration  of 
prudence  and  safety,  and  recommended  such  an  organization 
as  would  secure  to  the  State  at  all  times,  and  under  all  cir- 
cumstances, an  efficient  and  reliable  military  force.  Acts 
1st  Ex.  Ses.,  1864,  p.  11. 

On  the  19th  of  January,  1861,  the  Legislature  passed  an 
act  to  refer  the  question  of  "  Convention  or  no  Convention  " 
to  the  people,  to  be  voted  upon  on  February  9,  1861,  but 
were  careful  to  provide  that  no  ordinance  that  might  be 
adopted  by  said  Convention  should  change  the  relations  of 
the  State  towards  the  Union  until  it  was  submitted  to  the 
people.     Ibid,  p.  17. 

On  the  16th  of  January,  1861,  they  passed  a  resolution 
requesting  the  President  of  the  United  States  on  the  one 
hand,  and  the  authorities  of  each  of  the  Southern  States  on 
the  other,  to  preserve  the  then  statu  quo  of  affiiirs,  to  the 
end  that  if  possible  peace  might  still  be  preserved.  Ibid, 
p.  45. 

On  January  22,  1861,  they  proposed  certain  amendments 
to  the  Federal  Constitution  which  they  hoped  would  com- 
promise the  national  controversy.  Acts  Ist  Ex.  Ses.,  1861, 
p.  49. 

On  the  9th  of  February,  1861,  the  people  of  the  State, 
by  an  overwhelming  majority,  voted  against  even  the  call- 
ing of  a  convention ;  the  result,  as  Gov.  Harris  expressed 
it,  of  the  "  ardent  devotion  of  our  people  to  the  preserva- 
tion of  the  Union,  and  originating  with  their  great  loyalty 
to  the  Government." 

As  late  as  April  18th,  some  of  her  most  distinguished  and 
influential  citizens  published  an  address  to  the  people,  in 
which  they  took  the  ground  that  Tennessee  should  maintain 
a  position  of  independence,  '^  taking  sides  with  the  Union 
and  the  peace  of  the  country  against  all  assailants,  whether 
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from  the  north  or  the  south.  Moore's  Rebellion  Bee,  Vol. 
1,  p.  72  (Doc).  That  this  address  met  the  views  of  a  large 
majority  of  our  people  at  the  time  cannot  be  controverted. 
But  while  her  voice  was  "still  for  peace,"  she  found  herself 
in  the  midst  of  the  contending  fa6tions,  upon  the  very  line 
of  threatened  battle,  her  territory  likely  to  be  made  the  seat 
of  a  long^  bloody,  barbarous  and  devastating  war,  in  which 
her  citizens  were  to  be  exposed  to  the  rapine  and  insolence 
of  the  soldiery  of  both  armies;  she  saw  that  the  State  of 
Illinois  had  raised  an  army  of  her  own,  stationed  her  troops 
at  Cairo,  and  seized  a  vessel  of  one  of  our  citizens  while 
lawfully  proceeding  on  her  voyage.  She  saw  that  every 
state  north  and  south  of  her  were  raising  State  forces  for 
their  individual  protection ;  that  home  guards  and  minute 
men  were  being  organized  in  every  county  in  the  land ;  and 
yet,  in  the  midst  of  this  warlike  preparation  going  on  around 
her,  she  was  still  wholly  unarmed. 

Under  these  circumstances,  the  act  of  May  6,  1861,  was 
passed  to  raise,  organize  and  equip  a  provisional  force  for 
the  defense  of  the  State.  Tennessee  was  still  in  the  Union ; 
the  ordinance  of  secession  was  not  even  voted  upon  until 
June  8,  1861. 

•  Who  has  ever  questioned  the  right  of  the  northern  states 
to  raise  their  separate  armies?  and  who  would  ever  have 
<}^aestioned  our  right,  if  the  people  had  voted  in  June  as 
they  did  in  February,  and  these  forces  had  been  turned  over 
to  the  federal  instead  of  the  confederate  army? 

I  maintain  that  every  State  in  the  Union,  whether  north 
or  south,  had  the  perfect  right,  under  the  Federal  Consti- 
tution, to  raise  and  equip  such  a  force  as  she  deemed  neces- 
sary for  her  own  defense  as  a  state. 

While  she  may  have  had  no  right  to  make  war  against 
the  United  States,  and  could  not  treat  an  approach  of  federal 
forces  as  an  invasion  in  the  sense  of  the  Constitution,  still 
she  had  the  right  to  protect  her  own  citizens  from  the  out- 
rages and  insults  of  even  the  national  soldiery,  and  had  the 


326  NASHVILLE : 


State,  and  Watson,  Trustee  r.  Bank  of  Tennessee. 


unquestioned  right  to  resist  an  invasion  by  any  other  state ; 
she  was  the  sole  judge  of  the  imminence  of  the  danger  of 
such  an  invasion,  and  when  she  saw  all  the  other  states  arm- 
ing around  her,  she  was  well  justified  in  the  course  she  took. 

If,  then,  she  had  the  tight  to  raise  and  equip  the  force, 
her  bonds  issued  to  raise  money  with  which  to  do  it,  were 
not  issued  in  aid  of  rebellion,  but  were  issued  for  her  de- 
fense as  a  State,  and  are  just  as  lawful  as  they  would  have 
been  if  issued  to  defray  the  expenses  of  her  patrol  and  con- 
stabulary forces.  If  the  issue  of  the  bonds  was  legal  their 
purchase  was  legal,  and  could  not  be  rendered  illegal  by 
the  subsequent  use  which  the  State  made  of  the  forces. 

But  suppose  the  State  had  no  right  to  raise  the  provi- 
sional army,  and  had  no  right  to  engage  in  the  war.  Yet 
she  did  engage  in  the  conflict,  and  was  recognized  by  the 
United  States  as  a  belligerent.  This  court  has  ^pressly 
held  at  the  present  term  that  as  such  belligerent  she  had  the 
right  to  purchase  such  war  material  as  was  necessary  to  ren- 
der her  belligerent  rights  effectual ;  and  if  she  had  the  right 
to  purchase,  she  had  the  right  to  issue  her  bonds  to  raise 
the  money  with  which  to  purchase,  "  and  the  citizen  had  the 
right  to  contribute  to  the  lawful  act  of  his  State."  Bank  of 
Tennessee  v.  Oummings,  Nashville,  Dec.  1872,  MS. 

Admit,  however,  that  the  purchase  of  the  bonds  by  the 
bank  was  illegal,  what  would  have  been  the  legitimate  con- 
sequences? The  bank,  after  getting  the  bonds,  might  have 
refused  to  pay  their  price  to  the  State,  or  the  State,  after 
getting  the  money  from  the  bank,  may  refuse  to  pay  the 
bonds,  as  she  now  most  dishonestly  does;  but  admitting  all 
this  may  be  done,  upon  what  principle  of  law  or  common 
sense  does  it  make  void  the  money  which  the  bank  paid  ta 
the  State  for  the  bonds? 

Suppose  the  bank  had  paid  for  the  bonds  in  gold  and  sil- 
ver, would  those  metals  have  dissolved  and  melted  from 
sight  of  commerce  simply  because  they  had  been  used  as  & 
medium  in  the  discharge  of  kn  illegal  contract?     We  have 
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demonstrated  that  nearly  $3,500,000  of  the  money  which 
the  bank  did  pay  for  the  bonds,  was  the  old  issue  and  notes 
of  other  banks — now  if  the  mere  use  of  the  new  issue  in 
payment  of  the  bonds  made  it  illegal  and  void,  why  was  not 
the  same  effect  produced  upon  the  old  issue  and  the  notes 
of  other  banks  that  were  used  in  precisely  the  same  way? 
What  would  be  the  effect  upon  commerce  if  such  a  doctrine 
were  maintained? 

Suppose  that  the  purchase  of  the  bonds  by  the  bank  from 
the  State  was  illegal,  and  that  the  bank  could  afterward 
have  refused  to  pay  for  them ;  yet  if  the  bank  saw  proper 
not  to  avail  herself  of  this  defense,  and  preferred  to  pay  as 
she  had  agreed,  the  payment  should  be  valid,  and  vest  in 
the  State  the  title  to  the  money  used  in  the  payment;  (11 
Hum.,  10,  11)  a  fortiori  the  State  could  pass  a  good  title  to 
the  party  from  whom  it  purchased  the  military  supplies; 
and  with  a  still  greater  reason  could  that  party  pass  a  good 
title  to  the  innocent  holder  who  knew  nothing  of  any  of 
the  previous  transactions. 

The  bank  officers  did  not  buy  the  bonds  for  the  purpose 
of  aiding  the  rebellion,  their  object  was  to  procure  a  remu- 
nerative investment  for  the  bank;  and  this  court  holds  that 
mere  knowledge  of  the  illegal  use  to  which  the  proceeds 
^vere  to  be  applied  will  not  make  the  contract  illegal;  (11 
Hum.,  16;  2  Sneed,  455;  1  Heis.,  319,  111,  128;  2  Heis., 
68;  6  Col.,  43,  44;  and  see  case  decided  by  this  court  re- 
ferred to  in  Sou.  Law  Rev.,  Vol.  2,  pp.  164,  165,  Planters 
Bank  v.  Jones,  Anril  Term,  1872,)  if,  then,  the  purchase  of 
the  bonds  was  legal  on  the  part  of  the  bank,  she  owed  the 
State  the  amount  which  she  had  agreed  to  pay;  she  accord- 
ingly gave  the  military  board  credit  on  her  books  for  the 
amount,  and  was  of  course  bound  to  pay  any  checks  drawn 
by  the  board  upon  that  fund.  A  bank  has  no  right  to  in- 
quire as  to  what  will  be  done  with  the  money  proposed  to 
be  drawn  from  her  on  a  check,  if  she  owes  the  money  she  is 
bound  to  pay  it  when  demanded;  and  even  if  she  has  direct 
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and  positive  knowledge  that  the  money  will  be  applied  to  an 
illegal  purpose,  it  would  furnish  her  no  defense  for  not  pay- 
ing what  she  owed.  11  Wheat,  274;  17  How.  (U.  S.), 
236,  237. 

The  court  will  bear  in  mind  that  the  military  board  made 
all  the  purchases  of  military  supplies  and  paid  for  them  by 
checking  on  the  fund  belonging  to  the  State  in  the^bank, 
arising  from  the  sale  of  the  bonds. 

But  even  if  the  bank  had  never  bought  any  bonds,  and 
had  not  owed  the  State  anything,  and  had  cashed  the  checks 
of  the  board  as  a  mere  accommodation,  the  result  would  be 
the  same,  for  this  court  hold  that  "if  one  person  pay  the 
debt  of  another  at  his  request,  an  action  may  be  sustained  to 
recover  the  money,  though  the  original  contract  was  unlaw- 
ful, and  that  fact  known  to  the  plaintiff  when  he  discharged 
it  for  the  defendant."  11  Hum.,  16;  2  Sneed,  455;  11 
Wheat,  272,  273;  17  How.  (U.  S.),  p.  236. 

In  other  words,  if  you  throw  the  purchase  of  the  bonds 
entirely  out  of  the  case,  and  put  it  solely  on  the  ground 
that  the  bank,  in  paying  the  checks  of  the  military  board, 
was  in  effect  loaning  the  State  so  much  money  with  which 
to  pay  the  parties  from  whom  the  military  supplies  were 
bought;  and  if  you  say  further  that  the  purchase  of  such 
supplies  was  an  illegal  act,  still  I  maintain,  in  the  express 
language  of  the  United  States  Supreme  Court,  "that  the 
money  lent  would  constitute  a  new  consideration,  and  be  the 
foundation  of  a  new  contract  which  could  not  be  vitiated  by 
a  knowledge  of  the  purpose  for  which  the  money  was  lent." 
11  Wheat,  276.  The  case  of  Ilanaur  v.  Doane,  decided  by 
that  court  in  1870,  is  cited  against  us  on  this  point;  that 
case  is  opposed  to  the  previous  cases  decided  by  the  same 
court,  and  is  in  direct  conflict  with  all  the  cases  decided  by 
this  court;  but  even  in  that  case  the  court  admit  that  if 
Hanaur  had  borrowed  money  from  Hunter  &  Oakes  to  re- 
deem the  duebills  himself,  the  transaction  >vould  have  been 
different,  "and  the  loan  of  money  would  have  been  legal. 
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althnn<rh   Hunter  &  Oakes  had   known  for  what  purpose 
Huuaur  wanted  the  money."     12  Wal.,  345. 

The  State,  through  its  military  board,  buys  from  A.  B, 
one  thousand  Enfield  rifles  with  which  to  fight  the  United 
States,  and  for  which  she  agrees  to  pay  $10,000;  grant  that 
this  is  an  illegal  debt,  and  that  A.  B.  could  not. have  recov- 
ered it  from  the  State,  but  the  State  desires  to  pay  it,  and 
having  no  money  of  her  own^  goes  to  the  bank  and  bor- 
rows $10,000  with  whieh  to  pay  it,  notifying  the  bank  of 
the  character  of  the  debt  which  she  wishes  to  pay ;  now  by 
all  the  authorities  {Hanaur  v.  Doane  included),  this  loan  by 
the  bank  would  be  valid,  and  she  could  recover  it  from  the 
State. 

In  the  case  cited,  Hanaur,  as  purchasing  agent  for  the 
Confederate  States,  had  given  his  duebills  to  various  parties 
for  supplies  purchased  by  him  for  the  confederacy,  whibh 
duebills  the  court  held  to  be  illegal ,  and  Hunter  &  Oakes, 
instead  of  loaning  Hanaur  the  money  for  him  to  take  ap 
his  duebills^  they  took  up  the  duebills  for  him,  whereby 
''they  became  the  holders  of  the  duebills,  knowing  for  what 
purpose  they  had  been  issued,  and  hence  their  title,  in  the 
opinion  of  that  court,  was  no  better  than  that  of  the  original 
holders;  but  in  our  case,  the  bank  did  no  such  thing;  the 
purchase  was  made  by  the  military  board,  who  gave  orders 
in  favor  of  the  vendor,  which  orders  may  be  regarded  in 
the  same  light  as  the  duebills  given  out  by  Hanaur,  but  the 
bank  never  paid  any  of  these  orders;  never  took  any  of 
them,  and  never  claimed  title  through  or  under  them,  bat 
the  vendor  took  the  orders  to  the  president  and  secretary  of 
(he  board,  who  drew  checks  upon  the  bank  in  payment  of 
those  orders;  and  the  bank  now  holds  those  checks,  not  as 
evidence  of  the  debt  which  the  State  owed  to  the  vendor, 
but  as  evidence  of  so  much  money  loaned  by  her  to  the 
♦State,  with  which  the  State  might  pay  her  illegal  debt  to 
ihe  vendor.  The  whole  transaction,  whether  legal  or  ille- 
gal, between  the  State  and  vendor  was  fully  complete  and 
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ended  before  the  bank  was  ever  called  upon ;  and  all  sho 
did  was  to  loan  the  State  the  raoney  with  which  to  pay  off 
the  debt,  taking  the  check  of  the  State  as  evidence  of  the 
loan. 

Suppose,  however,  that  the  notes  known  as  "new  issue" 
were  issued  -under  such  circumstances  as  to  render  them  il- 
legal in  the  hands  of  the  parties  to  whom  they  were  first  is^ 
sued,  it  would  not  follow  that  they  would  be  void  in  the 
hands  of  an  innocent  holder.  The' proof  shows  that  from 
1861  to  1865  Ihey  remained  in  the  active  circulation  of  the 
country,  commanding  an  equal  rate  with  the  old  issue  of 
the  bank.  How  many  times  each  note  was  subsequently  re 
turned  to  the  bank  and  re- issued  by  it,  it  is  impossible  to 
tell;  how  many  thousands  of  times  it  may  have  passed  from 
one  man  to  another  in  the  business  relations  of  the  people 
from  1861  to  1865  we  cannot  tell,  but  it  is  a  matter  of  his- 
tory that  the  notes  of  this  bank,  without  regard  to  date, 
were  not  only  current  during  that  time,  but  were  the  favor- 
ite currency  with  most  of  our  people;  and  that  up  to  1865 
no  one  had  any  notice,  or  suspicion,  that  they  had  been  is- 
sued illegally,  or  that  any  other  defense  existed  against 
them. 

It  is  certainly  true  that  there  are  a  class  of  cases,  like 
that  of  Thomas  v.  Richmond  (12  Wal.,  349),  which  hold 
that  where  a  corporation  is  prohibited  from  issuing  bills  to 
circulate  as  currency,  and  the  receiving,  as  well  as  issuing, 
of  such  bills  is  prohibited  by  law,  the  bills  issued  by  such 
corporation  are  void,  even  in  the  hands  of  innocent  holders; 
for  as  every  one  is  bound  to  know  the  law  which  declares 
them  illegal,  no  one  can  be  admitted  by  the  law  to  be  an  in- 
nocent holder  of  them.  So,  in  some  countries,  notes  infected 
with  usury,  or  given  in  stock-jobbing  transactions,  are,  by 
express  statute,  declared  absolutely  null  and  void,  even  in 
the  hands  of  innocent  holders.  These  statutes,  though 
strictly  construed,  are  sometimes  enforced  by  the  courts. 
So  notes  executed  under  duress,  or  by  persons  non  compos^ 
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or  non  sui  juris,  are  void  in  the  hands  of  innocent  holders, 
upon  the  gronnd  that  owing  to  want  of  legal  capacity  in  the 
maker,  they  are  in  fact  not  notes  at  all,  and  never  were. 
But  in  this  case  it  is  not  pretended  that  the  Bank  of  Ten- 
nesBee  was  not  authorized  to  issue  circulating  notes,  or  that 
there  was  any  legislation  declaring  any  of  its  notes  void 
until  years  after  the  new  issue  had  been  in  active  circula- 
tion. This  leaves  the  question  before  us  to  be  governed  by 
the  general  principle  that  "  the  bona  fide  holder  for  value, 
who  has  received  the  paper  in  the  usual  course  of  business, 
is  not  affected  by  the  fact  that  it  originated  in  an  illegal  con- 
aideration."  Daniels'  Negotiable  Inst.,  2  Sou.  Law  Rev., 
pp.  79,  81.  "Mere  illegality  of  consideration  will  not  vi- 
tiate the  instrument  in  the  hands  of  a  bona  fide  holder." 
1  Am.  Lead.  Cas.,  333.  Bank  notes  "are  issued  and  put  in 
circulation  with  the  avowed  intention  that  they  shall  pass 
from  hand  to  hand,  and  circulate  as  money  as  long  as  possi- 
ble. The  policy  of  the  bank  is  that  they  shall  be  returned 
for  redemption  as  seldom  as  possible,  and  in  this  view  the 
liability  of  the  bank  remains  as  a  continuing  promise  to 
pay,  until  actual  refusal  of  payment  upon  demand  made  at 
the  counter  of  the  bank."  2  Sneed,  484,  485.  Some 
American  cases  hold  that  a  note  payable  on  demand  is  over- 
due in  a  reasonable  time  after  its  date,  but  this  court  hold 
that  the  date  of  a  bank  note  is  no  evidence  whatever  of  the 
time  at  which  it  was  actually  issued  (5  Hum.,  592),  and  that 
as  long  as  it  remains  away  from  the  bank  it  is  to  be  regarded 
as  not  due,  and  as  being  "a  continuing  promise  to  pay" 
until  the  holder  sees  proper  to  demand  payment.  In  this 
position  our  court  is  sustained  by  all  the  English  authorities. 
'•The  principle  that  a  note  payable  on  demand  may  become 
discredited  by  mere  lapse  of  time,  is  not  recognized  in  En- 
gland. And  in  this  country  the  principle  is  not  considered 
applicable  to  bank  notes  or  bank  post  notes."  1  Am.  Ldg. 
CSas.,  337 ;  Redfield  &  Bigelow  Ldg.  Cas.  on  Bills  of  Ex- 
change, 214. 
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Our  clients  having  purchased  the  notes  before  maturity, 
for  a  valuable  consideration^  L  e.y  their  full  market  valae, 
and  without  notice  of  any  illegality,  they  will  be  protected. 
It  is  true  they  had  notice  that  the  amended  Constitution  of 
1865,  and  subsequent  legislative  enactments,  had  undertaken 
to  declare  these  notes  void,  but  as  men  of  sense  they  were 
bound  to  know  that  all  such  enactments  were  themselves 
nullities.  The  State  did  not  pretend  to  declare  the  notes 
void  on  the  ground  that  they  had  been  issued  in  aid  of  the 
rebellion,  or  for  any  other  illegal  purpose.  Neither  the 
Constitutional  Convention,  nor  the  Legislature,  nor  the 
Bank  of  Tennessee,  have  ever  announced  the  fact  to  the 
public  that  these  notes  were  issued  for  an  illegal  purpose. 
They  have  based  their  right  to  nullify  these  notes  upon  no 
other  principle  of  law  or  fact  than  that  of  "fiSc  Volo,  Sic 
Jubeo/'  and  such  a  notice  no  citizen  of  a  free  country  is 
bound  to  regard  for  a  moment. 

"A  bill  or  note,  by  its  very  character  as  such,  imports  to 
have  been  executed  for  a  consideration  sufficient  in  law, 
and  carries  with  it  on  its  face  pinma  fade  proof  of  its  own 
consideration "  (2  Sou.  Law  Rev.,  57) ;  "  and  the  bur- 
den of  proof  lies  on  him  who  assails  the  right  claimed 
by  the  party  in  possession.''  1  Sou.  Law  Rev.,  217;  2 
Wall.,  121. 

But  if  the  defendants  could  be  charged  with  notice,  their 
title  will  be  good  if  the  notes,  after  they  left  the  bank  and 
before  they  came  to  the  defendants,  at  any  time  passed 
through  the  hands  of  any  one  who  was  an  innocent  holder, 
for  that  intervening  consideration  will  support  the  defend- 
ant's title.  2  Sou.  Law  Rev.,  59 ;  1  Sou.  Law  Rev.,  228. 
As  these  notes  were  in  active  circulation  from  1861  to  1866 
before  they  were  ever  questioned  by  any  one,  they  must 
have  passed  through  the  hands  of  thousands  of  innocent 
holders. 

Again,  suppose  the  notes  when  first  issued  were  illegal  in 
the  hands  of  the  original  holder,  yet  the  moment  the  orig- 
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inal  bolder  passed  them  to  another,  such  subsequent  holder 
became  himself  a  direct  contractor  with  the  bank. 

The  promise  of  the  bank  is  to  pay  the  bearer,  and  who- 
ever is  for  the  time  being  the  bearer  may  maintain  his  suit 
against  the  bank  in  his  own  name,  as  if  the  original  prom- 
ise were  running  to  himself.  Every  time  a  bank  note  is 
paid  into  the  bank,  and  paid  out  ag'^in,  the  promise  is  re- 
newed ;  and  every  time  a  bank  note  changes  hands  outside 
of  the  bank,  a  new  contract  and  a  new  cause  of  action  is 
created.  Morse  on  Banks,  403,  404.  It  is  manifest,  there- 
fore, that  it  will  not  suffice  to  show  that  the  contract  by 
which  the  original  holder  got  the  bill  was  illegal,  but  that 
it  must  also  be  shown  that  the  contract  by  which  the  pres- 
ent holder  got  possession  was  illegal.  This  is  not  pre- 
tended. 

It  is  also  obvious  that  it  will  not  suffice  to  show  that 
some  of  the  new  issue  was  used  for  an  illegal  purpose ;  but 
it  must  be  shown  that  the  particular  notes  now  in  contro- 
versy were  so  used.  It  is  demonstrated  that  all  the  notes 
ifisaed  by  the  branches  of  the  bank  were  not  so  used,  and  it 
is  impossible  to  tell  which  of  those  issued  by  the  mother 
bank  were  used  in  that  way.  Surely,  a  bank  cannot  bas- 
tardize all  its  issue,  by  simply  raising  a  suspicion  of  illegit- 
imacy as  to  some  of  it. 

The  fact  that  notes  of  a  particular  bank  have  been  coun- 
terfeited in  considerable  numbers,  could  not  be  proved  in 
defense  against  a  particular  note  sued  on,  the  signatures  to 
which  are  genuine,  and  the  form  of  which  is  regular  and 
&ir  on  its  face.  Clearly,  each  note  must  stand  or  fall  on 
the  fact  as  to  whether  it  is  genuine  and  legal,  and  cannot  be 
affected,  favorably  or  unfavorably,  by  any  other  note  issued 
by  the  bank. 

But  it  will  be  argued  that  these  notes  are  barred  by  the 
statute  of  limitations. 

To  this  our  answer  is : 

1.  That  the  statute  was  suspended  up  to  January  1,  1867; 
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that  six  years  thereafter  did  not  expire  until  January  1, 
1873,  and  our  answer  was  filed  December  3,  1872,  as  well 
on  behalf  of  defendants  as  on  behalf  of  all  others  who  may 
be  owners  of  such  notes,  and  who  may  see  proper  to  come 
in  and  adopt  the  answer.  This  will  prevent  the  statute 
from  running  against  any  of  the  noteholders  who  may  come 
in  under  the  decree.  Angell  on  Lim.,  sec.  331 ;  Hicks'  Ch. 
Pr.,  App.,  103. 

2.  The  injunction  granted  on  the  original  bill  enjoins  all 
creditors  from  suing  the  bank,  either  in  law  or  equity, 
and  this  suspends  the  statute  of  limitations.  Code^  sec. 
2756. 

3.  Watson  is  an  express  trustee ;  he  admits  the  title  of 
the  creditors,  and  asserts  his  willingness  to  pay  over  to 
whomsoever  the  court  may  decide  are  the  creditors  of  the 
bank.  In  such  cases  the  statute  does  not  apply.  King's 
Digest,  sec.  8488. 

4.  Watson  never  gave  bond  as  trustee  under  the  Code; 
he  qualified  as  receiver  of  the  Chancery  Court  at  Nashville; 
the  property  is  therefore  in  eu8todia  kgis,  and  the  statute 
does  not  run.     10  Hum.,  365 ;  2  Sneed,  369. 

5.  The  statute  of  limitations  does  not  apply  to  actions  to 
enforce  the  payment  of  bank  bills.     Code,  sec.  2779. 

6.  And  the  bank  by  suspending  payment,  and  making 
an  assignment,  cannot ''make  a  case'' at  its  own  pleasure 
for  the  operation  of  the  statute.     2  Sneed,  486. 

But  it  will  be  argued  that  the  defendants  cannot  be  al* 
lowed  to  claim  as  creditors  of  the  bank,  for  more  than  they 
gave  for  the  notes,  with  interest,  inasmuch  as  they  have  be- 
come the  owners  of  the  notes  since  the  assignment  was 
made  by  the  bank. 

I  concede  that  when  it  is  proved  that  a  note  is  obtained 
without  consideration,  or  by  fraud,  the  holder,  though  in- 
nocent, will  not  be  allowed  to  recover  more  than  he  has 
paid,  with  interest ;  but  the  very  gist  of  our  defense  is,  that 
there  is  not  a  shadow  of  proof  that  any  of  the  notes  held 
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hy  us  were  issued  illegally  or  without  consideration,  and 
therefore  that  class  of  cases  does  not  apply. 

The  act  of  February  6,  1860,  entitled  '*An  act  to  reform 
and  regulate  the  business  of  banking  in  Tennessee,'^  pro- 
vided that  "  every  bank  which  now  is,  or  may  be  incorpo- 
rated, under  the  authority  of  this  State,  shall  be  subject  to 
the  liabilities  and  governed  by  the  rules  and  provisions  con- 
tained in  this  act."     Acts  1859-60,  p.  17,  sec.  1.     If  there 
was  any  doubt  as  to  whether  the  Bank  of  Tennessee  was 
included  in  that  act,  the  language  of  which  is  of  the  most 
sweeping  character,  we  have  direct  evidence  in  sec.  3  of  an 
aet  passed  July  1,  1861,  which  is  as  follows:    ''That  the 
banks  of  this  State  which  are  subject  to  the  provisions  of 
the  bank  code  (the   bank   of  Tennessee  being   included), 
shall  resume  specie  payment  simultaneously,"  etc.     Acts  2d 
Ex.  Sess.,  1861,  p.  50.     One  of  the  provisions  of  the  bank 
code  of  1859-60,  is,  "that  in  case  of  the  insolvency  of  any 
bank,  or  banking  association,  the  billholders  thereof  shall 
be  entitled  to  preference  in  payment  over  all  other  creditors 
of  such  bank  or  association.'     Acts  1859-60,  p.  23,  sec.  30. 
This  act  was  in  force  when  these  notes  were  issued  and 
put  in  circulation.   • 

The  ''  obligation  of  a  contract  depends  upon  the  laws  in 
existence  when  it  is  made ;  these  are  necessarily  referred  to 
ia  all  contracts^  as  forming  a  part  of  them,  and  as  giving 
the  measure  of  the  obligation  to  perform  them  by  the  one 
party,  and  the  right  acquired  by  the  other  -/'  .  .  "  the 
law  defines  the  duty  and  the  right,  .  .  and  if  any  sub- 
sequent law  affects  to  impair  that  right  it  necessarily  bears 
on  the  obligation  of  the  contract,"  .  .  "  hence  any  law 
which  in  its  operation  amounts  to  a  denial  or  obstruction  of 
the  rights  accruing  by  a  contract,  though  professing  to  act 
only  on  the  remedy,  is  unconstitutional."  Cooley  Const. 
Lim.,  295,  290,  201 ;  2  Wall.,  10,  21 ;  2  Col.,  386. 

This  stipulation  in  the  law  was  intended  as  an  assurance 
that  the  bills  of  the  bank  should  be  entitled  to  preference 
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ID  payment  out  of  its  assets,  and  like  the  guaranty  given  by 
the  State  in  regard  to  receiving  them  for  taxes,  this  guar- 
anty was  given  in  order  to  "afford  additional  inducements 
for  the  people  to  take  them,  and  hold  them  as  a  part  of  the 
great  circulating  medium  of  the  country."  "This  guaranty 
was  in  no  sense  a  personal  one ;  it  attaches  to  the  note,  is  a 
part  of  it,  as  much  so  as  if  written  on  the  back  of  it;  goes 
with  the  note  everywhere,  and  invites  every  one  to  take  it." 
8  Wall.,  60,  61.  The  fact'that  the  notes  were  purchased  at 
a  discount,  does  not  lessen  or  affect  defendant's  rights  in 
the  premises.  The  statute  makes  no  discrimination  against 
such  purchasers.  The  notes  are  negotiable,  and  the  pur- 
chaser takes  (in  regard  to  the  right  to  payment)  all  the 
rights  and  equities  of  his  vendor.  7  Col.,  322,  323;  1 
Wall.,  392,  96 ;  1  Black,  386. 

Now,  let  me  ask,  who  is  injured  by  this  construction? 
The  bank  is  not  injured ;  for,  at  one  time  or  another  in  the 
past,  the  bank  has  actually  received  the  full  face  value  of 
the  notes  from  some  one.  "A  note  made  in  the  course  of  a 
real  business  transaction,  for  which  the  original  party  has 
given  a  valuable  consideration,  is  regarded  as  property,  and 
like  other  property,  the  owner  may  sell  it  for  the  most  he 
can  get,  and  the  purchaser  is  entitled  to  whatever  profit  he 
can  make  upon  it."     3  Head.,  727. 

It  does  not  matter  with  the  bank  whether  it  pays  the 
note  to  the  party  from  whom  it  received  that  value,  or  to 
some  one  to  whom  that  party  has  transferred  it. 

If  its  affairs  have  since  been  so  badly  managed  that  the 
holder  has  been  able  or  has  been  obliged  to  receive  the  bill 
as  a  representative  of  a  less  amount  or  value,  this  is  not  a 
matter  which  the  bank  can  set  up  to  diminish  its  indebted- 
ness, which  has  long  since  accrued  in  consideration  of  full 
value  received."     26  Geo.,  17 ;  2  Sneed,  485. 

The  other  creditors  of  the  bank  cannot  complain ;  they 
made  their  contracts  with  the  bank  with  full  notice  of  the 
preference  secured  to  the  noteholders ;   and  if  the  parties 
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who  held  the  notes  when  the  assignment  was  made  were 
now  the  holders  of  them,  the  notes  would  unquestionably 
be  entitled  to  preference,  and  the  general  creditors  are  in 
no  worse  position  by  allowing  that  preference  to  be  given 
to  the  present  holders,  than  if  it  had  been  given  to  those 
who  held  them  when  the  assignment  was  made. 

It  takes  no  more  of  the  assets  of  the  bank  to  pay  off  the 
notes  in  the  one  case  than  in  the  other. 

If  the  courts  decide  that  purchasers  subsequent  to  an  as- 
signment can  claim  only  what  they  gave,  with  six  per  cent, 
interest,  no  one  will  purchase  at  the  present  value  of  money; 
the  consequence  will  be  that  the  original  holders  will  be 
forced  to  retain  them,  and  claim  the  preference  out  of  the 
assets,  so  that  at  last  the  general  creditors  will  get  no  more 
than  if  the  courts  had  allowed  the  notes  to  remain  an  ar- 
ticle of  commerce.  Whatever  loss  mav  have  been  sus- 
tained  by  the  original  holders,  falls  upon  them,  and  not 
upon  the  general  creditors ;  and  the  present  holders  occupy 
no  such  relation  of  trust  or  confidence  towards  the  general 
creditors  as  would  authorize  the  latter  to  claim  any  part  of 
the  profit  that  might  arise  from  their  investment,  or  to  de- 
mand that  they  shall  be  deprived  of  any  legitimate  gain 
that  may  arise  from  the  fair  purchase  of  these  notes  for 
their  current  value  in  open  market. 

Tlie  State  has  no  right  to  complain,  because  we  are  ask- 
ing no  decree  against  her;  our  decree  is  asked  against  the 
assets  of  the  bank,  and  in  the  shape  of  instructions  to  be 
given  the  trustee  in  administering  the  trust  funds  in  hi& 
hands. 

The  State,  by  her  oppressive,  unjust  and  unconstitutional 
legislation,  has  brought  upon  all  parties  all  the  loss  .that 
any  of  them  have  sustained  or  will  sustain. 

If,  instead  of  robbing  the  bank  under  the  hypocritical 
pretext  of  securing  the  school  fund,  she  had  left  the  coin  in 
its  vaults  to  pay  its  honest  del)ts ;  if,  instead  of  holding  that 
notes  given  for  Confederate  money  were  void,  she  had  al- 
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lowed  the  bank  to  recover  the  value  of  the  Confederate 
money  which  she  had  loaned  to  her  debtors ;  if^  instead  of 
attempting  to  prevent  the  trustee  from  receiving  the  new 
issue  in  payment  of  debts  due  the  bank^  she  had  allowed  it 
to  be  absorbed  in  that  way ;  and  if^  instead  of  attempting 
to  repudiate  her  liability  on  the  notes  of  the  bank,  she  had 
proposed  to  the  holders  to  fund  them,  or  receive  them  grad- 
ually for  taxes  if  preferred,  the  State  would  not  only  have 
averted  all  loss  from  the  creditors  and  noteholders  of  the 
bank,  but  she  could  have  met  the  debt  which  she  owes  to 
them  without  serious  inconvenience  to  herself. 

As  it  is,  by  the  amendment  of  1865,  the  "new  issue"  was 
in  an  instant  reduced  from  an  equality  with  the  old  issue  to 
a  mere  nominal  value  in  the  market.  The  original  holders 
scattered  through  the  State  found  these  notes  "turned  to 
ashes"  by  this  infamous  legislation,  and  it  has  been  a  posi- 
tive benefit  to  them  that  the  present  value  of  the  notes  has 
been  advanced  to  fifty-two  cents  in  the  dollar  by  the  de- 
fendants risking  their  own  money  on  their  confidence  in  a 
returning  sense  of  justice  in  the  State  authorities  and  tlie 
restored  integrity  of  the  courts. 

BRIEF — VALIDITY   OP   NEW   ISSUE. 

I.  The  14th  amendment  of  the  United  States  Constitu- 
tion does  not  invalidate  them ;  because, 

1.  The  Constitution  of  the  United  States  cannot  invali- 
date contracts  between  private  citizens  of  a  state. 

2.  Said  amendment  only  applied  to  the  United  States 
and  the  diflTerent  states. 

3.  It  only  applied  to  debts  incurred  "in  aid  of  insurrec- 
tion; and, 

4.  These  notes  were  not  issued  for  that  purpose. 

II.  Said  notes  are  not  invalidated  by  sec.  6  of  the  Sched- 
ule to  Amended  Constitution  of  Tennessee  of  1865 ;  be- 
<3ause, 
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1.  A  state,  even  through  a  constitutional  convention,  can- 
not impair  contracts.  2  Heis.,  480 ;  1  Heis.,  280 ;  9  Yer., 
490;  1  Sneed,  119. 

2.  Congress  could  not  impair  the  validity  of  contracts, 
valid  when  made ;  if  the  war  was  for  conquest,  private 
rights  were  not  interfered  with.  7  Pet.,  87 ;  12  Pet.,  436 ; 
20  How.,  177. 

3.  But  the  war  was  not  for  conquest — it  was  for  restora- 
tion of  the  Union.  2  Wall.,  278 ;  7  Wall.,  726 ;  6  Wall., 
450;  13  Wall.,  651,  652. 

4.  The  states  and  their  citieens  were  always  in  the  Union; 
and  at  no  time  before,  during  or  since  the  war  could  the 
states  impair  the  obligation  of  contracts.  13  Wall.,  646, 
€47,  656. 

5.  The  contracts  of  private  citizens  made  in  the  Confed- 
eracy during  the  war  were  valid.  7  Wall.,  733;  8  Wall., 
12,13;  10  Wall.,  480. 

6.  Congress,  in  restoring  Tennessee,  did  not  attempt  to 
interfere  with  private  contracts,  and  if  it  had  so  attempted, 
it  would  have  had  no  such  power.  13  Wall.,  648,  649, 
662 ;  14  U.  8.  Stat,  at  Large,  364. 

7.  And  Congress  could  not  prevent  Tennessee  from 
changing  the  Constitution  of  1865,  as  she  did  do  in  1870. 
7  How.,  47;  Const.  1870,  art.  11,  sec.  1. 

III.  The  contracts  of  the  Bank  of  Tennessee  were  not 
the  contracts  of  the  State,  and  are  not  to  be  regarded  as 
made  by  the  insurgent  State  Government.  1  Sneed,  354 ; 
3  Sneed,  381.     ' 

2.  It  is  not  true  as  a  fact  that  the  bank  was  used  or  con- 
trolled by  the  State  in  aid  of  the  rebellion. 

IV.  I  insist  that  Tennessee,  under  the  peculiar  circum- 
stances surrounding  her  in  May,  1861,  had  the  right  to 
raise  an  army  for  her  own  defense;  it  was  not  keeping 
troops  in  times  of  peace,  but  in  times  of  war.  Story  Const., 
sec.  1404;  7  How.,  45;  27  Calif.,  221 ,  23  Calif.,  175. 

V.  But  even  if  she  had  no  right  to  raise  the  provisional 
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army,  and  if  she  had  no  right  to  engage  in  the  late  war,  yet 
as  a  belligerant,  she  had  the  right  to  purchase  war  material ; 
this  included  the  right  on  her  part  to  issue  bonds  to  pay  for 
it,  and  the  right  on  the  part  of  the  citizens  to  buy  the  bonds. 
Bank  Tenn.  v.  Cummings,  Nashville,  1872,  MS. 

VI.  But  if  purchase  of  bonds  by  the  bank  was  illegal,  it 
would  not  make  the  bank  notes  void  which  were  issued  in 
paying  for  the  bonds. 

VII.  The  bank's  object  in  buying  the  bonds  was  not  to 
aid  rebellion,  but  to  make  a  i*emunerative  investment — such 
a  contract  was  not  illegal.  11  Hum.,  16;  2  Sneed,  455;  1 
Heis.,  Ill,  128,  319;  2  Heis.,  68;  6  Col.,  43,  44;  2  Sou. 
Law  Rev.,  pp.  164,  165;  Planters  Bank  v.  Jones,  April, 
1872. 

VIII.  Even  if  the  contracts  between  the  State  and  the 
parties  from  whom  war  supplies  were  bought  were  illegal; 
the  bank  had  no  connection  with  them  ;  she  simply  paid  the 
checks  of  the  State  for  what  she  owed  the  State,  and  had  no 
right  to  inquire  into  the  consideration  of  the  contracts  to 
pay  which  the  checks  were  drawn. 

IX.  But  even  if  the  bank  had  loaned  the  State  money 
with  which  to  pay  illegal  debts,  it  would  not  make  the  con- 
tract between  the  State  and  the  bank  void.  11  Wheat,  272, 
273,  274,276;  17  How.,  236,  237;  11  Hum.,  16;  2  Sneed, 
455. 

X.  Even  if  the  notes  were  illegal  in  the  hands  of  the 
original  holders,  yet  from  1861  to  1865,  they  were  con- 
stantly used  in  commerce,  and  passed  through  the  hands  of 
thousands  of  innocent  holders.  A  bona  fide  holder  is  not 
affected  by  illegality  of  original  consideration.  2  Sou.  Law 
Rev.,  pp.  79,  81 ;  1  Am.  Ld'g  Cases,  333. 

XI.  A  bank  note  is  not  due  until  presented  for  payment. 
2  Sneed,  484,  485;  5  Hum.,  592;  1  Am.  Ld'g  Cases,  337 ; 
Redfield  &  Bigelow  Ld'g  Cases,  214. 

XIL  And  if  the  notes  at  any  time  since  their  issuance 
have  passed  through  the  hands  of  bona  fide  holders,  that  will 
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support  our  title.     2  Sou.  Law  Rev.,  p.  59;  1  Sou.  Law 
Rev.  p.  228. 

XIII.  Each  time  a  note  is  transferred  from  one  holder  to 
another,  and  each  time  it  is  re-issued  by  the  bank,  a  new 
contract  is  created  between  the  last  holder  and  the  bank, 
(see  Morse  on  Banks,  403,  404,)  therefore,  it  must  be  shown 
that  each  of  the  contracts  by  which  these  notes  have  been 
transferred  from  hand  to  hand,  has  been  illegal,  or  the  notes 
are  not  illegal  in  our  hands. 

XIV.  It  will  not  do  to  show  that  some  of  the  new  issue 
was  used  for  illegal  purposes,  but  it  must  be  shown  that  the 
particular  notes  in  controversy  were  so  issued. 

XV.  The  statute  of  limitations  does  not  apply ;  because, 

1.  Our  answer  was  filed  before  January  1,  1873.  . 

2.  All  creditors  have  been  enjoined  from  suing  the  bank. 
Code,  sec.  2756. 

3.  Watson  is  an  express  trustee,  and  admits  he  holds  for 
whoever  may  be  the  creditors  of  the  bank.  King  Dig., 
sec.  8488. 

4.  Property  is  in  custodia  legis.  10  Hum.,  365;  2 
Sneed,  369. 

5.  Statute  does  not  apply  to  bank  bills.     Code,  sec.  2779. 

6.  The  suspension  and  assignment  does  alter  the  case.  2 
Sneed,  486. 

7.  Our  answer  being  filed  in  time,  and  being  in  behalf  of 
all  holders  of  new  issue,  saves  the  bar  as  to  all.  Angell 
Lim.,  sec.  331;  Hicks'  Ch.  Pr.  App.,  193. 

XVI.  The  billholders  are  entitled  to  preference  over  all 
creditors.     Acts,  '59-'60,  p.  17,  sec.  1,  p.  23,  sec.  30. 

Bank  of  Tennessee  embraced  by  this  act.  Acts  2d  Ex. 
Sess.  1861,  p.  50. 

This  preference  is  part  of  the  contract,  and  cannot  be  im- 
paired. Cooley  Const.  Lim.,  p.  285,  290,  291 ;  2  Wall.,  10, 
21 ;  3  Col.,  386. 

It  attaches  to  the  note,  and  follows  it  everywhere.  8 
Wall.,  60,  61. 
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And  that  defendants  purchased  them  at  a  discount,  makes 
no  difference.  7  Col.,  322,  323,;  1  Wall.,  96,  392;  1 
Black,  386;  3  Head,  727;  26  Geo.,  17;  2  Sneed,  485. 

The  bank  may  as  well  pay  one  holder  as  another. 

The  general  creditor  is  in  no  worse  attitude  than  be 
would  be  if  the  notes  were  now  held  by  the  original  holders, 
as  they  would  get  the  preference. 

The  State  cannot  complain,  as  we  are  seeking  no  decree 
against  her. 

Argument  of  John  Reid  for  Depositors. 

The  principal  question,  in  this  cause,  discussed  before 
this  court  at  its  last  term,  was  different  from  the  question 
now  before  the  court.  It  was  this :  Had  the  assets  of  the 
Bank  of  Tennessee  been  rightfully  seized  by  the  Legislature 
as  a  part  of  the  common  school  fund  or  were  the  said  assets 
a  trusts  fund,  which  the  bank  must  hold  for  the  benefit  of 
its  creditors?  That  was  then  the  principal  question.  The 
principal  question  now  to  be  discussed  is  the  validity  of  the 
circulating  notes  of  the  Bank  of  Tennessee  issued  since  the 
6th  of  May,  1861,  and  known  as  the  Torbett  money  or  new 
issue.  The  point  is  distinctly  raised  in  the  amended  an- 
swer and  cross-bill  of  B.  R.  McKennie  and  others. 

And  allow  me,  also,  to  say,  that  the  parties  litigant  no 
longer  occupy  the  same  relative  position  as  in  the  former 
discussion.  The  State  and  the  depositors  in  the  bank  are 
now  no  longer  in  antagonism,  but  stand  upon  the  same 
platform  and  fight  shoulder  to  shoulder  in  this  contest.  On 
the  other  hand  the  holders  of  these  circulating  notes,  issued 
since  the  6th  of  May,  1861,  and  the  depositors  in  the  bank 
now  no  longer  fraternize  and  fight  side  by  side  as  they  did 
in  the  former  discussion,  but  stand  face  to  face  as  enemies. 
The  State  and  the  depositors  insist  that  these  circulating 
notes,  which  were  issued  by  the  bank  since  the  6th  of  May, 
,1861,  were  made  for  an  unlawful  purpose  and  were  void  in 
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their  inception,  and  are  now  void.  On  the  other  hand  the 
holders  of  this  "new  issue,"  as  it  is  termed,  insist  that  it  was 
lawfully  made  and  issued,  and  that  they,  the  holders  thereof, 
under  and  by  virtue  of  the  act  passed  6th  of  February,  1860, 
sec.  30,  are  entitled  to  the  preference  in  payment  over  all 
other  creditors  of  such  bank.  The  assets  of  the  bank,  ac- 
cording to  the  evidence  of  the  trustee,  (Samuel  Watson,) 
will  realize  in  any  event  considerably  less  than  a  million  of 
dollars,  and  the  amount  of  these  circulating  notes  which  were 
issued  since  the  6th  of  May,  1861,  will  perhaps,  or  did  ex- 
ceed one  and  a  half  millions  of  dollars.  So  then,  if  thia 
"new  issue"  be  valid  and  binding  upon  the  bank,  it  is  man- 
ifest that  the  holders  thereof  will  not  only  consume  all  the 
assets  of  the  bank,  but  the  people  of  this  State  will  have  to- 
be  taxed  heavily  and  perhaps  upwards  of  $500,000  to  pay 
the  remainder.  Of  course  then,  as  I  have  already  stated, 
the  State  and  the  depositors  stand  upen  the  same  platform, 
and  are  equally  interested  in  disputing  the  validity  of  thcFe 
circulating  notes  known  as  the  new  issue. 

The  Chancellor  in  the  court  below  (Fleming)  decreed 
that  these  circulating  notes  were  valid  and  must  be  paid  in 
preference  to  the  other  debts,  and  the  State  and  the  deposi- 
tors have  appealed  from  his  decision  to  this  court. 

In  discussing  this  question  I  wish  to  say  in  the  outset, 
that  I  have  always  thought  that,  in  any  case,  it  was  unjust 
to  give  a  preference  in  payment  to  the  holders  of  the  circu- 
lating notes  of  a  bank  over  the  general  depositors.  It  has 
always  seemed  to  me  to  be  hard,  that  the  law  should  take 
the  very  money  which  had  been  placed  in  the  bank  by  its 
depositors  and  give  it  to  the  holders  of  its  circulating  notes 
in  preference  to,  and  to  the  exclusion  of,  those  who  had 
placed  it  there.  Some  of  these  deposits  belong  to  minors 
and  to  other  persons  not  tmi  juris;  some  of  these  deposits 
are  but  the  sweat  of  blood  of  honest  toil  and  painful  self- 
denial  ;  and  some  of  these  deposits  belong  to  others  who  are 
guiltless  of  any  wrong.     And  allow  me  to  say  also,  that 
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general  deposits  in  a  bank  ought  to  be  encouraged  as  a  mat- 
ter of  public  policy ;  because  upon  these  deposits  the  useful- 
ness of  a  bank  to  the  cQmmunity  at  large,  in  a  great  meas- 
ure depends.  It  is  true  that,  in  contemplation  of  law,  a 
general  depositor  is  but  a  creditor  of  the  bank ;  that  when 
money  is  so  deposited  it  becomes  the  money  of  the  bank. 
But  what  more  is  the  holder  of  its  circulating  notes? 
However,  it  is  useless  to  dwell  upon  this  point;  "Jto  lex 
scripta  est,"  and  to  it  I  bow  in  submission.  But  whilst  I  do 
so,  the  right  will  be  assuredly  conceded  to  me  to  demand  of 
the  other  side  proof,  not  only  that  they  are  bona  fide  holders, 
hut  also  that  the  circulating  notes  so  held  by  them  are  legal 
and  valid  according  to  the  strictest  letter  of  the  law.  Do 
not  "show  me  the  steep  and  thorny  way  to  heaven*'  unless 
you  are  prepared  to  "reck  your  own  read*'  and  to  follow 
what  you  preach ;  do  not  point  me  to  the  law  when  it  is 
against  me  unless  you  are  ready  to  submit  to  the  law  when 
it  is  for  me. 

Having  said  thus  much,  let  us  now,  before  commencing 
the  argument,  understand  the  circumstances  under  which 
and  the  purposes  for  which  this  "  new  ij^sue  was  made.  And 
I  here  state  in  the  outset  that  this  "new  issue"  was  created 
to  aid  and  assist  the  State  to  throw  oflF  its  allegiance  to  the 
Government  of  the  United  States.  I  care  not  to  whom 
these  circulating  notes  were  paid  out  nor  for  what  consider- 
ation they  were  so  paid  out.  I  go  behind  their  issuance 
and  insist  that  their  creation  was  illegal. 

It  is  well  known  to  this  court  that  the  Legislature  of  this 
State  on  the  6th  of  May,  1861,  passed  an  act  entitled  "an 
act  to  raise,  organize  and  equip  a  provisional  force  and  for 
other  purposes."  It  is  well  known  to  this  court  also,  that 
on  the  day  thereafter  a  league  between  the  State  of  Tennes- 
see and  the  Confederate  States  of  America  was  made,  by 
which  the  whole  military  force  of  the  State,  during  the  im- 
pending conflict  with  the  United  States,  was  put  under  the 
control  and  direction  of  the  President  of  the  Confederate 
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States  of  America,  as  fully  as  if  the  State  of  Tennessee  were 
then  a  member  of  the  Confederacy.  By  the  9th  section  of 
the  said  act,  the  title  to  which  I  have  just  given,  the  Gov- 
ernor of  this  State  was  authorized  to  issue  and  dispose  of  the 
bonds  of  the  State  to  the  amount  of  five  millions  of  dollars, 
the  proceeds  of  which  were  to  be  used  in  arming  and  equip- 
ping the  troops  of  the  State.  Now,  all  these  facts  are  ad- 
mitted in  the  additional  agreement,  and  made  a  part  of  the 
record  in  this  ease,  and  if  they  had  not  been  so  admitted, 
still  they  form  a  part  of  the  history  of  this  State,  and  as  such 
will  be  judicially  known  to  this  court.  Well,  these  bonds 
were  so  issued,  and  were  either  sold  to  the  Bank  of  Tennes- 
see or  deposited  with  said  bank  to  the  credit  of  the  military 
board  with  the  understanding  and  agreement  that  the  said 
board  should  draw  upon  the  bank  for  their  amount,  and  to 
enable  the  bank  to  meet  the  drafts  of  the  said  military 
board  this  "new  issue"  was  necessarily  created.  But  for 
this  agreement  or  understanding  between  the  military  board 
and  the  Bank  of  Tennessee,  this  "new  issue"  would  never 
have  been  created. 

Samuel  Watson  (the  trustee  of  the  bank,  and  one  of  the 
complainants  in  this  cause),  tells  us  that  the  amount  of  the 
Tennessee  eight  per  cent,  war  bonds  now  held  by  the  bank 
is  13,223,000;  that  the  whole  amount  of  these  bonds  taken 
by  the  bank  was  $3,800,000,  but  that  a  part  had  been  sold 
by  the  bank,  and  leaving  still  in  the  hands  of  the  bank  the 
amount  already  stated;  that  the  said  bonds  were  placed  to 
the  credit  of  the  military  board  on  the  books  of  the  bank ; 
and  that  up  to  and  including  the  31st  of  August,  1861,  the 
military  board  had  drawn  out  of  the  bank  $4,195.54  more 
ihan  the  $3,800,000  of  the  war  bonds  which  had  been  passed 
to  its  credit  on  the  books  of  the  bank  as  before  stated. 

But  the  facts  which  I  am  now  endeavoring  to  lay  before 
this  court,  are  more  clearly  and  succinctly  stated  in  the 
agreement  between  the  parties,  an  extract  from  which  I  will 
now  give,  and  which  is  in  the  words  following: 
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It  is  agreed  that  the  said  books  and  proceedings  show 
that  the  purposes  of  the  said  military  board  were  the  arm- 
ing and  equipment  of  troops,  and  the  purchase  of  military 
stores,  in  the  war  then  flagrant  between  the  United  States 
Government  and  the  Confederate  or  Rebellious  States,  aod 
that  the  sums  of  money  appropriated  by  them  and  paid  by 
checks  on  the  Bank  of  Tennessee  were  used  for  the  purposes 
aforesaid,  and  in  payment  of  the  salary  of  the  military  board 
and  its  secretary  and  other  officers. 

"  It  is  further  agreed  that  G.  C.  Torbett  was  the  president 
and  John  A.  Fisher  the  cashier  of  the  Bank  of  Tennessee 
during  the  year  1861,  and  that  they  are  now  both  dead; 
that  they  and  the  other  officers  and  directors  of  the  Bank  of 
Tennessee  knew  that  the  military  board  was  organized  for 
the  purpose  of  raising,  arming  and  equipping  troops,  and 
furnishing  military  stores  and  supplies  in  aid  of  the  rebel- 
lion then  flagrant  against  the  United  States  Government, 
and  that  the  money  drawn  from  the  bank  upon  the  order 
and  checks  of  said  board  was  to  be  used  and  was  used  for 
the  purposes  aforesaid.  That  the  ordinary  and  then  issues 
of  circulating  notes  of  the  Bank  of  Tennessee  and  its 
branches  were  insufficient  to  meet  the  usual  banking  busi- 
ness of  the  bank  in  1861,  and  drafts  or  checks  drawn  upon 
the  bank  by  the  military  board,  and  that  the  bank  was  com- 
pelled, in  order  to  meet  its  regular  business,  and  the  demands 
of  said  board,  to  resort  to  the  issuance  of  the  bank  notes 
now  in  controversy,  known  as  the  "  new  issue "  of  said 
bank,  and  said  notes  constituting  the  "new  issue"  were  all 
put  into  circulation  after  the  6th  of  May,  1861,  and  for  the 
purposes  aforesaid." 

And  so  it  appears,  incontrovertibly,  that  the  president 
and  directors  of  the  Bank  of  Tennessee,  well  knowing  that 
the  old  issue  was  insufficient  in  amount  to  enable  it  U* 
accept  and  pay  the  checks  of  the  military  board,  and  well 
knowing  that  the  money  to  be  advanced  would  be  applied 
by  the  military  board  in  arming  and  equipping  the  troops 
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of  th€  State  to  fight  against  the  troops  of  the  United  States, 
yet,  nevertheless,  resolved  to  make  and  did  make  this  "  new 
issue''  with  the  view  of  helping  and  giving  aid  and  comfort 
to  the  State  in  the  impending  struggle. 

But  it  may  be  said,  and,  doubtless,  will  be  said,  no — that 
it  does  not  necessarily  follow  that  the  bank  so  agreed  to  do, 
to  help  and  give  aid   and  comfort  to  the  enemy  of  the 
United  States;  that  all  the  facts  I  have  stated  may  be  as  I 
have  stated  them  to  be,  and  yet  the  bank  may  have  bought 
the  said  bonds  of  the  State,  if  it  ever  did  buy  them,  or  may 
have  accepted  and  paid  the  checks  of  the  military  board  if 
it  only  loaned  the  money  to  the  State,  by  way  of  a  specula- 
tion or  only  in  the  way  of  its  ordinary  business.     The  word 
necessarily  is,  I  admit,  a  very  strong  word;  but  I  insist,  if 
the  facts  be  as  I  have  stated  them  to  be,  then  the  inference 
I  have  drawn  therefrom  is  highly  probable,  and  sufficient 
for  us  to  act  upon  as  true.     It  must  be  recollected  that  the 
Bank  of  Tennessee  was  a  State  institution,  the  stock  in 
which  was  owned  solely  by  the  State.     It  must  be  recollected 
also,  that  the  president  and  directors  were  officers  who  were 
nominated  by  the  Governor  and  confirmed  by  the  General 
Assembly,  and   that  they  continued  in  office  but  for  two 
years.     Of  course  then,  under  such  a  state  of  things,  as 
long  as  human  nature  continued  to  be  as  it  was  and  is,  there 
would  exist  between  the  authorities  of  the  State  and  the 
officers  of  the  bank  the  most  perfect  sympathy  and  accord .. 
When  the  authority  of  the  State  took  snuff,  the  officers  of 
the  bank  would  probably  sneeze.     I  say  this  would  probably 
be  the  case  even  in  ordinary  times.     But  in  the  extraordin- 
ary times  of  which  we  speak — when  the  heart  of  the  whole 
people  was  moved  as  it  had  never  been  moved,  and  when 
this  very  proposition  of  furuishing  the  necessary  money  to 
arm  and  equip  the  troops  of  the  State  was  a  question  of  life 
or  death    to    the    struggle,   of  course    the    president    and 
directors  of  the  bank  would  either  act  heart  and  soul  with  , 
the  authorities  of  the  State,  or  would  throw  up  their  officer 
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and  refuse  the  aid  asked,  according  as  they  were  in  favor  of 
or  against  the  sundering  of  the  State  from  the  United  Statee. 
To  say  that  the  bank,  under  such  a  state  of  things^  may 
have  bought  the  bonds  of  the  State,  or  accepted  and  paid 
the  checks  of  the  military  board  merely  as  a  speculation, 
or  as  a  matter  within  the  line  of  its  legitimate  business,  is 
but  empty  sound,  or  the  talk  of  a  child,  and  needs  no 
refutation. 

But  I  go  now  to  add  other  facts,  which  tend  to  show  that 
the  officers  and  the  managers  of  the  bank  did,  by  making 
this  "  new  issue,"  intend  thereby  to  give  aid  and  comfort  to 
the  State  in  the  then  impending  struggle. 

It  is  admitted  in  the  written  agreement  drawn  up  by  Mr. 
Trimble  and  signed  by  Mr.  Baxter,  and  made  a  part  of  the 
evidence  in  this  cause,  that  the  officers  of  the  bank  at  the 
time  sympathized  with  the  authorities  of  the  State  in  the 
struggle  then  about  to  take  place  with  the  Government  of 
the  United  States.  It  also  appears,  and  being  a  part  of  the 
history  of  the  State,  would  be  judicially  known  to  this 
court,  that  the  officers  of  the  bank,  immediately  upon  the 
fall  of  Fort  Donelson,  not  only  fled  from  their  homes  in 
this  State  to  within  the  lines  of  the  Confederacy,  but  re- 
mained there  during  the  war,  and  removed  with  them  the 
assets  of  the  bank  from  its  banking  house  in  Nashville.  It 
also  appears  from  the  printed  record,  that  these  same  officers 
actually  issued  $177,000  in  the  circulating  notes  of  the 
bank  after  the  assets  of  the  bank  had  been  so  removed  from 
its  banking  house  at  Nashville. 

Now  why  should  these  officers  have  fled  from  their  homes 
on  the  approach  of  the  Federal  army,  and  should  have  re- 
mained out  of  the  Federal  lines  during  the  war,  unless  they 
had  cast  in  their  lot  with  that  of  the  Confederacy?  Or 
why  should  they,  who  were  mere  naked  trustees,  and  who 
were  not  bound,  either  by  their  duty  or  by  the  law  of  the 
land,  to  remove  these  assets  from  the  banking  house  at 
Nashville,  do  so  unless  to  enable  the  State  to  continue  to 
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provide  for  its  troops?  Or  why  should  these  same  officers 
assame  the  responsibility  of  issuing  and  paying  out  so  large 
AD  amount  of  money  after  the  assets  of  the  bank  had  been 
80  removed  unless  to  give  aid  and  comfort  to  the  State  in 
the  struggle  against  the  United  States?  The  bank  did. not 
then  owe  the  State,  but,  on  the  contrary,  the  State  at  that 
time  was  largely  indebted  to  the  bank. 

And  so  I  say,  that  it  is,  as  it  seems  to  me,  manifest  to  a 
mind  open  to  the  truth,  that  the  bank  from  the  beginning 
acted  in  accord  with  the  authorities  of  the  State.  I  do  not, 
however,  consider  that  this  accord  must  be  proved  by  us  to 
have  existed.  On  the  contrary,  I  think  its  existence  will 
be  conclusively  presumed  in  cases  of  this  character  from  the 
bare  knowledge  of  the  uses  to  which  the  money  would  be 
applied. 

And  so,  having  thus  stated  the  material  facts,  as  I  under- 
stand them,  let  me  now  also  refer  to  what  may  be  deemed 
material  evidence  by  the  other  side.  It  is  the  evidence 
taken  in  the  case  of  the  Bank  of  Tennessee  v.  i?.  H.  Jami- 
«on,  administrator,  and  others — a  case  tried  in  the  Circuit 
Court  for  Maury  county,  but  the  evidence  in  which  was 
made  a  part  of  the  evidence  in  this  cause,  by  consent  of 
parties.  Watson  (the  trustee),  in  answer  to  the  third  ques- 
tion, says : 

"The  evidence  that  the  books  of  the  bank  show  that  the 
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notes  issued  after  the  6th  of  May,  1861,  were  issued  and 
paid  out  in  the  regular  course  of  business,  and  that  they 
were  entered  upon  the  books  as  all  former  issues  of  the 
bank  had  been.  And  there  is  nothing  in  the  account  books 
or  records  of  the  bank,  showing  that  they  were  paid  out  in 
aid  of  the  rebellion,  or  that  they  were  not  paid  out  like  all 
issues  of  the  bank.'' 
And  in  answer  to  the  next  succeeding  question  he  says : 
"The  books  show  no  evidence  that  said  bank  notes  were 
received  by  any  person  or  persons  with  any  knowledge  that 
they  were  issued  and  paid  out  in  aid  of  the  rebellion." 
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It  is  as  well  to  state  here  as  elsewhere,  that  the  evidence 
of  Mr.  Watson  amounts  to  nothing  when  siflted,  and  when 
what  is  material  is  understood.  He  had  no  connection  with 
the  bank  in  1861,  when  these  circulating  notes  were  issue^iy 
and  knows  no  more  about  the  causes  which  prompted  their 
issuance  than  any  other  citizen — no,  not  half  so  much,  if 
his  answers  are  to  be  taken  as  the  full  expression  of  bis 
knowledge.  He  simply  says  that  the  books  of  the  bank  do 
not  show  that  these  circulating  notes  were  unlawfully  issued 
or  that  the  first  takers  knew  that  they  were  illegal.  No 
indeed ;  and  they  would  be  very  garrulous  books'  if  they 
showed  either  fact.  And  yet  it  is  distinctly  admitted  in  the 
agreement,  which  I  have  already  quoted,  that  these  circu- 
lating notes  were  issued  to  enable  the  bank  to  meet  the 
drafts  of  the  military  board  drawn  upon  the  bank,  and 
known  to  be  so  drawn  for  the  purpose  of  arming  and  equip- 
ping the  troops  of  the  State. 

Granville  C.  Torbett  was  the  president  of  the  Bank  of 
Tennessee  at  Nashville,  and  H.  L.  Claiborne  was  one  of  its 
clerks.  They  both  tell  us  that  the  issuance  of  the  "new 
issue '^  was  regular  in  form,  and  according  to  the  rules  of 
the  bank ;  but  neither  of  them  tell  us  why,  or  for  what  pur- 
pose this  new  issue  was  made.  Mr.  Claiborne  distinctly  ad- 
mits his  ignorance,  telling  us  that  he  was  not  a  member  of 
the  Board,  and  never  present  at  its  meetings,  and  therefore 
could  not  know  the  cause  of  the  making  of  these  notes. 

Colonel  Torbett  could  have  told  us,  but  did  not,  and 
thereby  strengthens  the  conviction  that  they  were  made  in 
aid  of  the  rebellion. 

Now  this  was  all  the  evidence  given  by  officers  of  the 
bank  at  Nashville.  The  depositions  of  the  president  and 
cashier  of  the  branch  bank  at  Columbia  was  also  taken,  and 
I  will  now  quote  from  them. 

Mr.  Dunnington  (the. president)  says  as  follows:  "They" 
(the  circulating  notes  or  "new  issue ^^  of  the  branch  at 
Columbia)  "were  signed  and  issued  in  the  usual  way  by 
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directiou  or  permission  of  the  mother  bank^  and  in  strict 
conformity  of  the  charter  and  laws  governing  the  institu- 
tion, so  far  as  our  branch  was  concerned.  I  can  speak  for 
no  other." 

In  answer  to  question  No.  5,  he  says:  "Said  notes  were 
issued  to  enable  the  bank  to  keep  up  its  line  of  discounts^ 
to  facilitate  its  increasing  business^  and  to  supply  the  place 
of  its  mutilated  isues  which  had  been  returned  and  charged 
off,  and  deposited  in  its  vaults  or  burned.  Such  notes  were 
paid  out  in  the  usual  course  of  the  business  of  the  bank, 
such  as  discounting  notes  and  bills,  buying  exchange,  pay- 
ing deposits,  current  expenses,  etc." 

He  adds  on  the  same  page,  and  in  answer  to  the  next  suc- 
ceeding question,  as  follows:  "The  branch  Bank  of  Ten- 
nessee at  Columbia,  as  an  institution,  made  no  issue  in  aid 
of  the  so-called  rebellion." 

Mr.  Rye  (the  cashier  of  the  branch  bank  at  Columbia) 
repeates  in  substance  the  evidence  of  Mr.  Dunnington.  He 
also  informs  us  that  a  part  of  the  "  new  issue  "  were  signed 
by  the  officers  of  the  branch  bank,  under  instructions  from 
the  mother  bank  at  Nashville,  and  the  remainder  were 
signed  by  the  officers  of  the  mother  bank,  and  sent  to  the 
branch  at  Columbia. 

I  have,  as  I  believe,  now  quoted  the  pith  or  essence  of 
the  evidence  in  favor  of  the  "  new  issue."  If  I  had  quoted 
the  whole  of  each  deposition,  in  so  doing  I  would  have 
added  nothing  in  strength  to  that  side.  And  having  so 
done,  allow  me  to  make  a  few  observations  upon  the  testi- 
mony of  Messrs.  Dunnington  and  Rye. 

Although  it  be  true  that  the  officers  of  the  branches  of 
the  Bank  of  Tennessee  could  sign  the  circulating  notes  to 
be  issued  and  used  by  that  branch,  yet  this  could  be  done 
only  by  permission  of  the  mother  bank.  In  other  words., 
the  bank  at  Nashville  usually  sent  circulating  notes  to  its 
branches  to  be  used  by  the  latter,  which  notes  were  signed 
and  complete  in  every  respect.     But  it  could  send  to  its 
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branches  notes  which  were  incomplete,  and  could  authorize 
the  officers  of  its  branches  to  sign  and  put  the  same  in  cir- 
culation. But  I  take  it,  that  the  branches  had  no  discretion 
as  to  the  necessity  of  or  the  amount  of  the  new  circulation 
except  under  the  permission  and  authority  of  the  mother 
bank  at  Nashville. 

Now,  uuder  these  circumstances,  it  might  be  true  that  the 
branch  Bank  of  Tennessee  at  Columbia  needed,  in  the  year 
1861,  an  additional  amount  of  circulating  notes  with  which 
to  carry  on  its  ordinary  business,  and  yet  that  deficiency 
may  have  been  caused,  and  doubtless  was  caused,  by  the 
very  agreement  into  which  the  Bank  of  Tennessee  at  Nash- 
ville had  entered  or  expected  to  enter  into  with  the  State  to 
accept  and  pay  the  checks  of  the  military  board,  drawn 
upon  it  by  that  board  in  fiirtherance  of  the  war.  If  it  be 
true,  as  is  admitted  in  the  agreement  between  the  counsel 
in  this  cause,  and  which  I  have  already  quoted,  that  the  cir- 
culation of  the  bank  at  Nashville  was  insufficient  to  carrv 

• 

on  its  ordinary  business,  and  also  to  pay  the  checks  of  the 
military  board,  how  coiUld  it  furnish  its  branches  with 
enough  of  its  old  issue  to  do  their  ordinary  business?  It 
would  be  necessarily  forced  either  to  make  a  new  issue,  or 
authorize  its  branches  so  to  do.  And  so  Messrs.  Dunning- 
ton  and  Rye  might  well  say,  in  one  sense,  that  the  branch 
bank  at  Columbia,  as  an  institution,  issued  these  new  bills 
to  "  keep  up  its  line  of  discounts,  to  facilitate  its  increasing 
business,  and  to  supply  the  place  of  its  mutilated  issues,'' 
and  yet,  at  the  same  time,  it  would  be  true,  that  the  increase 
of  the  circulation  was  made  to  further  and  aid  the  rebellion ; 
that  would  be  its  real  and  controlling  cause. 

However,  I  have  said  enough  on  this  point.  If  the  testi- 
mony of  Watson,  Dunnington  and  Rye  tended  to  prove, 
and  was  strong  evidence,  too,  that  the  "  new  issue "  was 
legitimate  because  made  for  legal  purposes,  what  would  it 
amount  to  in  this  case  ?  We  would  have  had  the  right  to 
combat  that  evidence,  and  to  overthrow  it  by  other  and 
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stronger  evidence  if  we  could.  But  we  were  prevented 
from  exercising  this  right  and  making  this  proof  by  the 
agreement  already  quoted  by  me^  in  which  it  was  admitted 
that  the  bank  was  compelled  to  make  this ''new  issue''  in 
order  to  enable  it  to  accept  and  pay  the  checks  of  the  mili- 
tary board,  and  at  the  same  time  carry  on  its  ordinary  busi- 
ness. Of  course  this  admission  will  control^  and  no  ouuide 
evidence  will  be  allowed  to  contradict  it. 

So  then  I  take  the  facts  to  be  clear.  No  one  can  misun- 
derstand or  doubt  as  to  what  they  are  unless  he  wilfully 
closes  his  mind.  The  president  and  directors  of  the  Bank 
of  Tennessee  at  Nashville  certainly  did  know  that  the  mil- 
itary board  asked  for  money  to  be  used  in  arming  and 
equipping  the  troops  of  the  State.  The  president  and  di- 
rectors of  the  Bank  of  Tennessee  at  Nashville  certainlv  did 
make  this  ''new  issue''  because  the  old  issue  of  the  bank 
and  its  branches  were  insufficient  to  enable  the  bank  to  ad- 
vance to  the  military  board  the  money  it  asked  for,  and  also 
to  carry  on  its  ordinary  business.  These  two  facts  are  ad- 
mitted in  the  agreement  of  counsel,  and  therefore  are  so 
clearly  established  as  to  admit  of  no  controversy.  I  think 
it  is  also  sufficiently  clear  to  the  mind  of  any  one,  who  acts 
apon  probabilities,  that  the  president  and  directors  of  the 
bank  made  this  "new  issue" — I  mean  was  moved  or  induced 
to  do  so — not  to  enable  the  bank  to  make  a  speculation  or 
profitable  investment  of  its  funds,  but  to  enable  it  to  give 
aid  and  comfort  to  the  enemy  of  the  United  States. 

Hiving  thud  stated  the  facts,  let  us  now  apply  to  them 
the  principles  of  law  which  may  be  applicable. 

1.  If  all  the  facts  be  as  I  have  stated  and  believe  them 
to  be,  then  I  think  it  is  clear  that  the  "new  issue,"  as  it  is 
called,  is  void.  If  the  Bank  of  Tennessee  increased  the 
amount  of  its  circulation  to  enable  it  to  aid  and  assist  the 
State  in  the  late  war  against  the  United  States,  then  the  act 
BO  done  by  the  bank  would  be  an  act  expressly  forbidden 
by  the  Constitution  of  the  United  States  to  be  done.     It 
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would  not,  therefore,  be  within  the  scope,  or  legally  within 
the  power  of  the  bank  to  do  such  act.  I  take  that  clearly 
to  be  the  law.  "No  principle  of  law  is  better  settled,"  says 
Judge  Green  in  the  case  of  Hale  v.  Henderson,  "than  that 
no  action  will  lie  to  enforce  a  contract  made  in  violation  of 
a  statute  or  of  the  common  law,  or  which  is  immoral  in  its 
<3haracter  and  against  public  policy."  4  Hum.,  299.  And 
if  this  be  so,  how  much  more  imperative  and  binding  should 
be  the  rule  when  a  contract  was  made  and  an  act,  under 
that  contract,  done  with  the  intent  actually  to  overthrow 
the  Constitution  of  the  United  States?  Why  neither  Con- 
gress nor  the  Legislature  of  a  state  could  pass  a  statute  vio- 
lative of  that  Constitution,  and  if  either  presumed  so  to  do 
and  under  it  any  act  was  done,  both  the  statute  and  the  act, 
in  contemplation  of  law,  would  be  void. 

Am  I  told  in  reply  to  this  position,  that  no  one  now  be- 
fore the  court  is  seeking  to  enforce  the  contract  of  the  State 
made  through  its  military  board  with  the  Bank  of  Tennes- 
see ;  that  although  the  contract  between  the  State^  through 
its  military  board,  and  the  Bank  of  Tennessee  may  have 
.been  void  because  violative  of  the  Constitution '  of  the 
United  States,  yet  the  said  bank  transferred  these  Torbett 
notes,  known  as  the  "new  issue,"  to  third  persons  for  a 
legal  consideration,  and  therefore  that  the  contract  between 
these  third  persons  and  the  said  bank  is  legal  and  binding? 
To  this  I  rejoin  that  the  position,  in  one  sense,  may  be 
sound.  Although  the  notes  may  be  void  in  their  origin, 
yet,  if  subsequently  transferred  to  an  innocent  person  for  a 
valuable  consideration,  the  subsequent  contract  would  be 
valid  and  could  be  enforced.  But  if  it  be  meant  that  the 
notes  themselves,  although  void  in  their  inception,  were  by 
the  subsequent  transfer  rendered  valid,  then  I  deny  the  po- 
sition and  insist  that  it  is  utterly  indefensible  if  not  absurd. 
If  in  this  way  the  devil  could  be  whipped  around  the 
stump,  then  the  prohibition  in  the  Constitution  of  the 
United  States  would  be  thereby  rendered  wholly  nugatory. 
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Unquestionably  the  Torbett  notes  in  their  inception  were 
void,  because  they  were  created  for  an  illegal  purpose. 
And  to  understand  this  point  clearly^  allow  me^  in  addition 
to  the  evidence  already  referred  to  and  cited,  to  make  one 
extract  from  the  deposition  of  Col.  Torbett,  the  then  presi- 
dent of  the  bank : 

"The  bills  were  issued  in  the  usual  way,  by  receiving  the 
signatures  of  the  president  and  cashier,  then  passed  into 
the  teller^s  cash,  and  was  paid  out  promiscuously  with  all 
other  bankable  funds  as  money  to  all  who  had  the  right  to 
check  on  the  bank  for  money.  The  signing  and  issuing 
was  done  in  strict  conformity  with  the  charter  and  laws  as 
the  board  understood  them." 

Yes;  these  Torbett  notes,  known  as  the  "new  issue," 
were  passed  into  the  teller^s  cash  as  money.  Their  formal 
execution  was  complete  and  perfect.  The  president  and 
directors  of  the  bank  did  not  contemplate,  in  making  these 
notes,  to  pay  them  out  to  the  military  board  exclusively  or 
solely.  On  the  contrary,  they  intended  to  create  these 
notes  a  part  of  the  funds  of  the  bank,  and  to  pay  them  out 
as  such  indiscriminately  with  all  other  kinds  of  money  to 
any  one  "who  had  the  right  to  check  on  the  bank  for 
money."  The  act  of  the  president  and  directors  of  the 
bank  was  therefore  consummate  when  these  circulating 
notes  were  passed  into  the  teller^s  cash  as  money.  It  has 
been  decided  that  the  note  of  a  bank  which  has  been  signed 
by  the  proper  officers  and  complete  in  its  form,  is  property, 
and  can  be  stolen  even  before  put  into  circulation.  3  HilPs 
Reports,  194.  I  can  see  no  material  distinction  between 
these  Torbett  notes  after  they  were  put  into  the  teller's  cash 
and  other  circulating  notes  of  the  bank,  which  had  been 
pat  into  circulation  but  which  had  been  afterwards  paid 
back  into  the  bank.  And  it  does  seem  to  me  clear,  that  if 
these  Torbett  notes  had  been  created  for  a  lawful  purpose 
and  were  valid,  then  when  they  were  put  into  the  teller's 
cash,  that  the  teller  and  the  security  on  his  bond  would  be 
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responsible  for  their  safety  and  for  their  misapplicatiou. 
When  they  were  put  into  the  teller's  cash,  therefore,  it  was 
constructively  and  in  law  an  issuance. 

Now,  we  say  that  these  Torbett  notes  were  unquestiona- 
bly void  down  to  the  time  they  were  put  into  and  made  a 
part  of  the  teller's  cash  and  during  all  the  time  they  re- 
mained in  his  cash  box,  because  they  were  made  for  an  ob- 
ject which  the  Constitution  expressly  forbade.     If  this  be 
so,  how  could  they  be  made  valid  by  the  act  of  the  teller 
in  paying  them  out  to  the  people  ?     If  the  teller  had  the 
power,  its  exercise  would  be  in  the  nature  of  a  miracle — ^it 
would  be  like  calling  Lazarus  from  the  tomb  to  life.     But 
we  deny  the  power,  and  say  that  no  such  omnipotence  is  at- 
tached to  his  office.     Suppose  the  law  authorized  a  bank  to 
issue  its  circulating  notes  of  the  denominanon  of  (10,  but 
forbade  it  to  issue  such  notes  for  $5 ;    and  suppose  further, 
notwithstanding  this  prohibition,  the  bank  did  issue  its  cir- 
culating notes  each  for  $5,  or,  rather,  put  them  into  the 
cash  of  the  teller  promiscuously  with  other  funds  of  the 
bank  and  he  paid  them  out  to  the  community ;  would  that 
make  such  notes  legal  ?    Could  they  be  sued  upon  and  a 
recovery  had  ?     Unquestionably  no.     Well,  wherein  is  the 
difference  between  the  case  supposed  and  that  now  before 
this  court  ?     I  am  aware  of  the  legal  principle,  that  all  per- 
sons are  presumed  to  know  the  law,  and  therefore  it  could 
be  said  that,  in  the  case  supposed,  it  would  be  presumed 
that  the  taker  of  the  five  dollar  bill  knew  that  it  had  been 
issued  contrary  to  law  and  was  void.     But  we  know  as  a 
fact  that  many  persons  do  not  know  the  law,  and  no  doubt 
many  of  such  bills  would  pass  into  the  hands  of  persons 
wholly  ignorant  of  their  illegality.     And  yet,  such  persons 
would  not  be  permitted  to  aver  and  prove  their  ignorance 
of  the  law  in  order  to  enable  them  to  recover  on  such  bills. 
The  presumption  would  be  conclusive  and  upon  the  ground 
of  public  policy. 

Let  me  be  understood.     I  have  already  admitted^  that 
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althoagh  these  Torbett  notes  may  have  been  void  in  their 
inception,  yet  if  they  were  subsequently  transferred  to  an 
innocent  person  for  a  valuable  consideration,  the  subsequent 
contract  would  be  valid  and  could  be  enforced.  That  was 
80  held  by  this  court  in  the  case  of  Naff  v.  Orawfordy  and 
which  I  will  examine  more  particularly  hereafter.  Yes ;  I 
go  further,  and  say  that  if  the  first  taker  from  the  bank 
was  ignorant  of  the  purpose  for  which  these  Torbett  notes 
were  made,  and  paid  to  the  bank  for  them  a  valuable  con- 
sideration, he  could  recover  from  the  bank.  This  would  be 
done  upon  the  ground  that  the  bank  would  not  be  permit- 
ted to  take  advantage  of  its  own  wrong  and  thus  defraud 
an  innocent  person.  But  how  could  he  recover  against  the 
bank  ?  Could  he  sue  and  recover  upon  the  notes  ?  No ; 
unquestionably  not.  How  could  he  sue  upon  that  which 
was  a  nullity — upon  that  which  was  not?  He  could  only 
sue  for  and  recover  back  that  which  he  had  paid  to  the 
bank.  The  law  would  restore  him  back  his  own,  or,  if  this 
conld  not  be  done,  would  give  him  the  value  of  the  benefit 
he  had  conferred  upon  the  bank.  ^ 

In  the  case  of  Leavitt  v.  Palmer,  reported  in  3  Corn- 
stock's  Reports,  Judge  Bronson  has  expressed  these  princi- 
ples with  clearness  and  force.     On  p.  34  he  says : 

''As  the  issuing  of  the  notes  was  expressly  prohibited  by 
law,  it  is  impossible  to  maintain  that  they  were  valid  securi- 
ties. To  hold  that  they  can  be  enforced  against  the  bank, 
would  be  going  very  far  towards  defeating  the  end  which 
the  Legislature  had  in  view.  That  they  were  void  has 
been  adjudged  in  several  of  the  cases  already  cited ;  and  I 
am  not  aware  of  any  authority  to  the  contrary.  The  legal 
liability  on  account  of  which  the  notes  were  issued  still  re- 
mains, but  the  notes  themselves  are  void.'' 

But  it  may  be  said  that  the  State  and  the  Bank  of  Tennes- 
see are  estopped  from  averring  and  proving  that  these  Tor^ 
bett  notes  are  void  because  made  in  violation  of  the  Con- 
stitution of  the  United  States ;  that  the  State  and  the  said 
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bank  are  partieepa  of  the  guilt  and  received  the  benefit 
therefrom,  and  ought  not  now  to  be  allowed  to  make  this 
defense.  In  reply  to  this  I  say,  that  if  I  understand  tlie 
doctrine  of  estoppel,  it  does  not,  in  any  case,  prevent  a  cor- 
poration from  denying  that  it  could  legally  do  the  act. 
The  law  was  so  held  to  be  in  the  case  of  Hood  v.  The  New 
York  and  New  Haven  R.  R.  Co.,  reported  in  22  Connecticut 
Reports,  508-9.  It  was  so  held  in  the  case  of  the  Pennsyl^ 
vania,  Delaware  and  Maryland  Steam  Namgation  Company 
V.  Dandridge,  reported  in  8  Gill  and  Johnson's  Reports, 
248.  In  the  former  case  the  opinion  of  the  court  was  de- 
livered by  Judge  Ellsworth,  and  was  written  with  great 
care,  clearness  and  force.  In  the  conclusion  he  says  :  "We 
place  our  judgment  upon  a  plain  principle  of  equity  and 
law,  viis :  that  these  defendants  are  not  bound  by  a  contract 
they  had  no  power  to  make,  and  are  not  estopped  from  set- 
ting up  this  matter  in  defense.''  How  could  it  be  ruled- 
otherwise  ?  The  estoppel  which  could  be  pleaded  would  be 
one  in  pais,  and  would  be  based  upon  the  acquiescence  or 
consent  of  the  bank.  Of  course,  if  the  bank  could  not 
legally  make  the  contract,  no  estoppel  could  arise.  Judge 
Ellsworth  well  says  that  "however  individuals  may  be  lia- 
ble and  estopped  who  untruly  hold  themselves  out  as 
clothed  with  power,  the  defendants  cannot  be  estopped  on 
any  such  principle  of  law  known  to  this  court."  Yes,  the 
president  and  directors  of  the  Bank  of  Tennessee  could  do 
just  what  the  law  allowed  or  permitted  to  be  done  and  no 
more.  It  would  be  a  strange  ruling,  indeed,  to  hold  that  a 
bank  could  do  indirectly  what  it  could  not  possibly  do  di- 
rectly. 

In  the  case  of  The  City  Council  of  Montgomery  v.  ITie 
Montgomery  and  Wetumpkct  Plank-road  Co.,  31  Ala.  Reps, 
(new  series),  88,  the  law  is  thus  stated  by  Judge  Stone: 

"It  is  further  urged  in  maintenance  of  this  action,  that 
inasmuch  as  the  Plank-road  Company  has  had  the  benefit  of 
the  city  bonds,  and  obtained  them  on  the  faith  of  the  con- 
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tract,  which  is  the  subject  of  this  suit,  the  obligors  on  this 
bond  should  be  held  estopped  from  disputing  the  authority 
of  the  city  to  make  the  contract.  If  this  doctrine  be  estab- 
lished, then  corporations,  no  matter  how  limited  their  pow- 
ers, may  make  themselves  omnipotent.  They  have  only  (o 
induce  persons  to  contract  with  them  beyond  the  scope  of 
their  powers,  and  their  very  usurpations  have  the  effect  of 
conferring  powers  on  them  which  the  Legislature  has  with- 
held. A  proposition  so  erroneous  can  scarcely  need  argu- 
ment to  overturn  it." 

And  allow  me  to  say  right  here,  that  the  State  and  the 
Bank  of  Tennessee  are  not  the  only  parties  interested  in 
this  question.  If  they  were,  public  policy  alone  would  for- 
bid that  they  should  be  estopped  from  averring  and  prov- 
ing that  the  contract  sued  upon  had  been  made  in  violation 
of  the  Constitution  of  the  United  States.  But  the  depos- 
itors are  deeply  interested  as  to  how  this  question  shall  be 
decided.  The  bank  is  insolvent,  and  if  the  State  and  the 
bank  are  estopped  from  proving  the  illegality  of  this  ^'hew 
issue,"  all  the  assets  of  the  bank  will  be  swept  from  them. 
They  had  no  hand  in  the  issuing  of  these  bills.  Are  they, 
too,  estopped  from  proving  the  illegality  ?  Could  the  di- 
rectors of  the  bank,  without  their  consent,  and  in  violation 
of  the  law,  thus  deprive  them  wrongfully  of  their  money, 
and  the  law  deprive  them  of  the  right  to  prove  it  ?  Such  a 
ruling  would  be  execrable. 

And  now  allow  me,  before  passing  from  this  the  first  point 
in  my  argument,  to  call  attention  to  one  part  of  the  agree- 
ment of  counsel  already  quoted.  It  will  be  observed  that 
it  is  said  therein  that  the  old  issue  of  the  bank  was  insuffi- 
cient "to  meet  the  usual  banking  business  of  the  bank  in 
1861,  and  drafts  or  checks  drawn  upon  the  bank  by  the 
military  board,  and  that  the  bank  was  compelled,  in  order 
to  meet  its  regular  business  and  the  demands  of  the  said 
board,  to  resort  to  the  issuance  of  the  bank  notes  now  in 
controversy,  known  as  the  new  issue."     In  other  words,  the 
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agreement  does  not  say  that  the  bank  made  the  new  issue 
solely  to  meet  the  checks  or  drafts  of  the  military  board; 
but  it  does  say  that  the  new  issue  was  made  to  enable  the 
bank  to  meet  said  checks  or  drafts^  and  to  carry  on  its  ordi- 
nary business.  That  is  precisely  what  it  does  say,  and  I 
now  aver  that  the  transaction  was  thereby  rendered  as  vi- 
cious as  if  the  sole  or  only  motive  of  the  bank  had  been  to 
pay  the  checks  or  drafts  of  the  military  board.  "A  little 
leaven  leaveneth  the  whole  lump/'  and  so  does  an  illegality 
as  to  part  taint  or  diffuse  its  poison  through  the  whole  trans- 
action.  This  is  a  principle  of  l^w  well  established,  and 
well  known  to  the  profession,  and  needs  the  citation  of  no 
authorities  in  its  support. 

And  allow  me  also  to  add  in  passing  from  this  point,  that 
the  illegality  need  not  be  a  part  of  the  consideration  of  the 
note.  If  the  illegality  be  an  inducement  or  necessary  cause 
to  the  making  of  the  note,  that  will  suffice  to  make  the  note 
itself  illegal.  Judge  Parsons,  in 'his  work  on  Promissory 
Notes  and  Bills  of  Exchange,  vol.  1,  p.  213,  thus  states  the 
principle : 

''  It  may  be  well  to  remark  here  as  particularly  applica- 
ble to  illegalities  of  this  kind,  although  by  no  means  con- 
fined to  them,  that  a  contract  which  is  intended  to  lead  to 
and  facilitate  a  breach  of  the  law,  is  also  void  for  illegality, 
uuless  it  produces  this  effect  indirectly  and  remotely.  Thu8 
if  money  is  loaned  to  a  man  expressly  to  gamble  with,  and 
the  borrower  give  his  note  for  it,  the  note  cannot  be  en- 
forced." 

And  so  I  say  if  the  facts  be  conceded  to  me  as  I  under- 
stand them,  then  it  is  clear  that  these  Torbett  notes  known 
as  the  new  issue  are  null  and  void  in  ioto.  It  would  indeed 
be  a  strange,  and,  I  think,  unwholesome  doctrine  to  rule 
otherwise.  And  can  I  he  mistaken  in  the  facts?  It  is  cer- 
tain that  these  notes  were  made  to  enable  the  bank  to  sup- 
ply the  State  with  the  necessary  money  to  carry  on  its  war 
against  the  United  States,  because  that  fact  is  admitted  in 
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the  agreement.  It  is  certain  that  the  bank  knew  that  the 
money  fK>  advanced  would  be  so  used  by  the  State,  because 
that  fact  is  also  admitted  in  the  agreement.  I  think  it  does 
jiist  as  certainly  appear  from  the  facts  in  the  ^cord  and 
abeady  stated  by  me,  that  the  bank,  when  it  consented  to 
enlarge  its  circulation,  did  so  with  the  intent  to  assist  the 
State  in  the  struggle;  that  was  its  motive. 

2.  I  go  now  to  take  a  position  which  may  be  regarded  by 
some  as  more  doubtful,  and,  for  that  reason,  I  will  look  al 
it  more  closely,  and  will  treat  it  at  greater  length  than  the 
first  head  of  my  argument.  I  now  say  that  the  law  in  cases 
of  this  character  will  conclusively  presume  that  the  officers 
of  the  bank  intended  to  give  aid  and  comfort  to  the  State 
from  the  bare  knowledge-rwhich  it  is  conceded  they  had — 
of  the  purposes  to  which  the  money  would  be  applied.  And 
inasmuch  as  this  court  has  made  several,  decisions  which 
bear  upon  this  point,  it  will  be  proper,  in  the  first  place,  to 
examine  these  decisions  and  understand  the  extent  to  which 
they  go. 

The  case  of  Naff  v.  Orawford,  1  Heis.,  is  the  leading  case. 
In  that  case,  on  page  116,  Judge  Freeman  is  made  to  say  as 
follows : 

"  We  lay  down  the  rule,  as  deduced  from  these  illustra- 
tions, to  be,  that  the  agreement  must  be  to  do  or  further 
some  illegal  or  immoral  purpose,  or  some  purpose  in  viola- 
tion of  public  policy." 

I  observe  in  the  first  place  that  the  facts  developed  in  the 
case  of  Naff  v.  Crawford  are  totally  diflPerent  from  the  facts 
developed  in  this  case.  I  yield  my  assent  to  the  correct- 
ness of  the  principle  which  I  have  just  quoted,  when  ap- 
plied to  the  facts  of  that  case,  and  I  believe  that  decision 
has.  been  sustained  by  the  Supreme  Court  of  the  United 
States.  In  that  case  the  illegality  had  been  committed ;  the 
confederate  notes  borrowed  by  Naff  from  Crawford,  and  in 
consideration  for  which  he  had  executed  his  own  promissory 
note,  had  been  issued,  and  at  the  time  were  in  circulation. 
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These  confederate  notes  so  borrowed  by  Naff  were,  at  the 
time,  of  value  in  the  community,  and  were,  of  course,  saffi- 
cient  to  support  his  promise.  Neither  Naff  nor  Crawford 
had  anything  to  do  with  the  illegality  in  issuing  these  con- 
federate notes.  And  I  might  say  the  same  of  the  case  of 
Random  v.  Toby,  reported  in  11  Howard,  to  which  Judge 
Freeman  refers,  and  which  is  the  most  striking  case  to  which 
he  does  refer.  The  negroes  for  which  the  notes  of  Random 
had  been  given  had  been  previously  brought  into  the  State 
of  Texas.  The  parties  had  no  connection  with  the  illegal 
transaction,  and  Judge  Freeman  clearly  saw  and  made  tlie 
distinction.  In  the  paragraph  next  to  the  one  I  have  quoted, 
he  says  as  follows: 

"  The  element  that  destroys  the  validity  of  the  agreement 
is  the  purpose,  by  the  agreement,  to  effect  or  aid  the  forbid- 
den end,  or  else  the  consideration  for  the  promise  must  have 
been  to  do  or  perform  an  illegal  or  immoral  act.  If  this 
were  not  the  rule,  then  a  contract  might  be  declared  void 
as  against  public  policy  or  public  law,  that  did  not  stipulate 
for  any  violation  of  the  one  or  the  other." 

Now,  if  I  correctly  understand  the  principle  upon  which 
the  case  of  Naff  v.  Crawford  was  decided,  so  far  from  its 
being  contradictory  to,  it  is  confirmatory  of,  the  position  I 
have  taken  and  am  now  endeavoring  to  maintain.  I  say 
the  purpose  on  the  part  of  the  bank  was  to  effect  or  aid  a 
forbidden  end,  and  was  to  do  an  illegal  act.  I  have  already 
quoted  from  Parsons  on  Promissory  Notes  and  Bills  of  Ex- 
change to  this  effect: 

"Thus  if  money  be  loaned  to  a  man  expressly  to  game 
with,  and  the  borrower  give  his  note  for  it,  the  note  cannot 
be  enforced."  So  it  is  laid  dowu  in  Story  on  Contracts,  as 
follows : 

"So,  also,  a  lease  of  lodgings  for  the  purpose  of  prostitu- 
tion is  void."  (Sec.  542.)  If  a  man  proposes  to  borrow  of 
me  money,  and  at  the  time  states  that  he  wishes  to  get  the 
money  to  gamble  with,  or  if  he  projK)se8  to  rent  of  me  my 
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house,  and  at  the  time  states  to  me  that  he  wishes  to  use  it 
for  a  brothel,  in  either  case  it  would  be  an  assent  on  my 
part  to  the  purpose  if  I  yielded.  In  other  words,  it  would 
be  an  agreement  that  the  money  borrowed  should  be  used 
in  gambling,  and  that  the  house  rented  should  be  used  for 
the  purposes  of  prostitution.  But  if,  after  the  transaction, 
I  sell  the  note  of  the  borrower  of  my  money,  or  of  the 
renter  of  my  property  to  another  (given  under  the  circum- 
stances supposed),  in  that  case  the  transferee,  with  or  with- 
out notice  of  the  illegality  of  the  original  transaction,  could 
hold  me  liable  as  endorser.  He  could  not  hold  the  bor- 
rower of  my  money,  or  the  renter  of  my  property — in  other 
words,  he  could  not  hold  the  maker  of  the  note — liable,  a& 
I  will  attempt  hereafter  to  show,  but  he  could  hold  me 
bound  upon  the  subsequent  endorsement,  even  though  he 
knew  that  the  consideration  for  which  the  note  had  been 
given  was  illegal.  That  is  the  precise  point  decided  in  the 
ease  of  Naff  v.  Orawford,  Well,  if  I  have  correctly  appre- 
hended the  principle  laid  down  in  the  case  of  Naff  v,  Ch*aw- 
fordy  and  if  also  it  be  the  law  that  it  would  be  unlawful,  and 
the  contract  void,  to  loan  money  to  gamble  with,  or  to  rent 
a  house  for  the  purposes  of  prostitution,  how  can  it  be  made 
to  appear  that  the  new  issue  of  the  Bank  of  Tennessee  is 
valid?  It  is  admitted  in  the  agreement  of  counsel,  a  part 
of  which  I  have  already  quoted,  and  to  which  I  have  so 
often  referred,  that  the  oflScers  pf  the  bank  at  the  time  knew 
that  the  money  asked  for  by  the  military  board  was  to  be  used 
in  arming  and  equipping  the  troops  of  the  State,  and  know- 
ing that  fact,  the  notes  of  the  bank  known  as  the  '^  new  is- 
sue" was  put  into  circulation  after  the  6th  of  May,  1861, 
**and  for  the  purposes  aforesaid" — that  is  to  say,  to  enable 
the  bank  to  meet  its  regular  business  and  the  checks  of  the 
military  board.  If  the  bank  did  not  assent  that  the  money 
to  be  advanced  by  it  should  be  so  applied,  then  it  is  difficult 
to  understand  what  would  constitute  assent.  It  knew  be- 
fore it  advanced  the  money  for  what  purposes  it  was  asked 
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and  to  what  nsea  it  would  be  applied,  and  knowing  these 
facts^  it  agreed  to  advance  and  did  advance  the  money. 

And  now  let  me  call  the  attention  of  this  court  to  the 
case  of  Tedder  v.  Odom,  et  als.,  2  Heis.,  68.  In  that 
the  parties  were  private  individuals,  and  neither  of  them 
enemy  of  the  United  States  in  the  legal  sense  of  the  worcL 
The  buyer  had  not  entered  into  the  service  of  the  confeder- 
acy up  to  that  time.  In  the  language  of  Judge  Nicholson, 
the  buyer  (Tedder)  "  being  about  to  enter  the  cavalry  serv- 
ice of  the  Confederate  States,  purchased  of  one  of  the  de- 
fendants a  horse  to  be  used  in  that  service.'^  Of  course 
there  remained  to  him  the  locus  penetentice  until  he  did  so 
enter  into  that  service,  and  up  to  the  time  that  he  did  so 
enter  into  that  service  it  was  perfectly  lawful  to  sell  to  him. 
He  might  change  his  mind  and  never  enter  into  that  service. 
That  was  one  step.  But  if  he  did  enter  into  that  service, 
he  might  not  choose,  or  the  government  into  the  service  of 
whicli  he  did  so  enter,  might  not  allow  him  to  so  use  the 
horse  he  bought.  That  was  another  step.  At  all  events, 
it  was  perfectly  lawful  to  sell  to  him  whilst  he  remained  & 
citizen  of  the  United  States,  and  until  after  he  had  thrown 
off  his  allegiance  and  had  placed  himself  in  antagonism  to 
the  Government  of  the  United  States.  Suppose  he  had 
been  indicted  for  treason — I  mean,  suppose  the  seller  in  that 
case  had  been  indicted  for  treason — upon  what  principle  of 
law  could  he  have  been  convicted?     How  could  it  be  said 

a 

that  in  law  he  adhered  to  the  public  enemy,  giving  him  aid 
and  comfort?  Or  how  could  it  be  said  that  in  law  he  had 
done  that  which  was  unlawful?  In  that  case.  Judge  Nich« 
olson  might  well  say,  as  he  does  say,  that  the  owner  did  not 
agree ''to  sell  the  hor^e  in  consideration  that  complainant 
would  use  him  in  the  confederate  service,  but  in  considera- 
tion that  complainant  would  give  to  him  his  note  for  $160, 
with  two  securities.'^  But  on  the  other  hand,  suppose  that 
the  owner  had  sold  the  horse  to  an  officer  of  the  confeder-^ 
acy — to  one  whose  duty  it  was  to  purchase  horses  for  the 
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oonfederacy — and  it  was  known  to  the  seller  that  he  was 
pnrchasing  the  horse  in  that  capacity,  how  would  the  case 
stand  then?  If  I  put  into  the  hand  of  one  of  two  combat- 
ants a  club,  knowing  at  the  time  that  he  intends  to  use  it 
apon  his  adversary,  am  I  not  guilty  of  an  assault  and  bat- 
tery? Yes,  guilty  as  a  principal?  Is  not  the  inference  ir- 
resistible and  conclusive  that  I  intended  the  injury  to  be  in- 
flicted, and  to  aid  my  friend?  Could  any  words  that  I  could 
me  make  this  point  clearer?  Well,  in  the  case  now  before 
this  court,  the  sovereign  State  of  Tennessee  was  one  of  the 
combatants.  She  had  thrown  off  her  allegiance,  and  had 
swung  her  fist  in  the  face  of  the  United  States;  she  had  en- 
tered into  a  league  offensive  and  defensive  with  the  Confed- 
erate States,  and  at  the  time  was  in  the  act  of  girding  her 
loins  for  the  mighty  struggle.  At  this  time  the  bank  in- 
creased its  circulation  in  order  to  enable  it  to  furnish  to  the 
State  the  means  to  arm  itself.  Can  anybody  be  found  who 
would  say  that  such  an  act  was  lawful? 

The  two  cases  which  I  have  referred  to  show  the  extent 
to  which  this  court  has  gone  upon  the  point  now  under  con- 
sideration. I  believe  all  the  cases  decided  by  this  court, 
and  in  which  the  opinion  of  this  court  has  been  published, 
may  be  classed  under  either  the  one  or  the  other  of  the  two 
cases  to  which  I  have  called  the  attention  of  the  court.  It 
is  certain  that  this  court  in  two  cases  {8io7^  v.  Dobaon,  et  aL, 
2  Heis.,  29 ;  Roget's  v.  Leftwich,  lb.  480),  decided  at  the 
same  term  as  that  of  Tedder  v.  Odom  et  a&.,  refused  to  pass 
judgment  upon  the  legality  or  illegality  of  the  new  issue  of 
the  bank,  and  if  it  has  since  done  so  I  am  not  aware  of  the 
&ct.  If  this  be  so,  then  the  road  is  clear  and  free  from  all 
obstructions,  and  I  think  it  can  be  shown  beyond  a  perad- 
venture,  that  in  cases  of  the  character  of  the  case  now  be- 
fore this  court,  the  law  will  conclusively  presume  from  the 
bare  knowledge  of  the  uses  to  which  the  money  would  be 
applied,  that  the  officers  of  the  bank,  in  making  the  ad- 
vancement, intended  thereby  to  give  aid  and  comfort  to  the 
confederacy  in  its  struggle  against  the  United  States. 
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I  am  aware  that  cases  may  be  found  in  which  it  was  held 
that  a  knowledge  of  the  illegality  does  not  render  the  trans- 
action void  as  to  him  who  did  not  otherwise  participate. 
And  I  think  that  some  of  these  cases  may  be  successfully 
defended  even  upon  the  ground  of  sound  morals.  Take 
the  case  of  Naff  v.  Crawford  as  an  example.  There  the  il- 
legality had  been  committed.  The  confederate  notes  had 
already  been  issued,  and  was  of  value,  and  had  been  passed 
in  the  community  as  money.  It  was  not,  therefore,  either 
illegal  or  immoral  for  ouq  to  buy  or  borrow  such,  and  to 
execute  one's  own  notes  therefor.  He  could  use  these  con- 
federate notes  as  money,  and  with  them  buy  property. 
Should  he  be  permitted  to  hold  this  property  or  enjoy  the 
use  of  the  confederate  money  whilst  it  was  of  value  without 
making  compensation  therefor  to  the  former  holder?  And 
<lon't  let  us  be  misled  by  the  specious  idea  that  by  taking 
these  confederate  notes  the  citizen  thereby  approved  and  en- 
couraged their  issuance.  I  meet  the  objection  fully  and 
.''quarely  in  the  face,  and  deny  the  proposition.  I  say  the 
citizen,  as  such,  had  nothing  to  do  witli  furnishing  to  the 
country  a  circulating  medium.  That  was  no  business  of  his. 
That  was  an  affair  solely  of  the  government  under  which  he 
lived,  and  he  was  bound,  under  the  circumstances  in  which 
he  was  placed,  to  use  such  currency  as  was  furnished  him, 
whether  it  consisted  of  shells,  or  pewter,  or  brass,  or  paper, 
or  gold  and  silver.  In  no  sense,  neither  legally  nor  mor- 
ally, could  it  be  said  that  the  citizen  approved  the  act  of  the 
government,  nor  could  he  control  its  action.  Other  cases, 
perhaps,  could  be  cited  to  show  that  a  bare  knowledge  of 
the  illegality  would  not  invalidate  and  annul  the  transac- 
tion, and  would  be  cited  by  me  and  the  principle  explained 
had  I  the  time  to  do  so.  But  it  is  equally  clear  that  there 
are  other  cases  in  which  a  bare  knowledge  of  the  illegality 
does  taint  the  whole  transaction  and  render  it  null  and  void. 
Take  the  case  put  by  Lord  Chief  Justice  Eyre  in  the  case 
of  Lighifoot  v.  Tenant,  1  Bos.  &  Pull.,  351-356.  I  use  the 
language  of  his  Lordship : 


DECEMBER  TERM,  1875.  367 


State,  and  Watson,  Trustee,  v.  Bank  of  Tennensee. 


'^  But  the  man  who  sold  arsenic  to  one  who  he  knew  in- 
tended to  poison  his  wife  with  it,  would  not  be  allowed  to 
maintain  an  action  upon  his  contract.  The  consideration 
of  the  contract,  in  itself  good,  in  there  tainted  with  turpi- 
tude, which  destroys  the  whole  merit  of  it.  I  put  this 
strong  case/'  says  he,  "  because  the  principle  of  it  will  be 
felt  and  acknowledged  without  further  discussion.  Other 
cases,"  he  says,  '^  where  the  means  of  transgressing  a  law 
are  furnished,  with  the  knowledge  that  they  are  intended  to 
be  used  for  that  purpose,  will  differ  in  shade  more  or  less 
from  this  strong  case ;  but  the  body  of  the  color  is  the  same 
in  all.  No  man  ought  to  furnish  another  witli  the  means  of 
transgressing  the  law,  knowiug  that  he  intended  to  make 
that  use  of  them.'' 

Judge  Story  in  his  work  on  the  Conflict  of  Laws,  in  re- 
.  ferring  to  this  case,  uses  this  strong  language  in  commenda- 
tion of  the  poF«ition : 

'^The  wholesome  morality  and  enlarged  policy  of  this 
passage  makes  it  almost  irresistible  to  the  judgment;  and 
indeed  the  reasoning  seems  positively  unanswerable."  Sec- 
tion 253. 

The  doctrine  of  Lord  Eyre  has  been  expressly  adopted 
in  other  cases.  Thus  in  the  case  of  Langton  v.  HugheSy  1 
Maule  &  Selw.,  593,  a  person  was  not  allowed  to  recover 
upon  a  contract  for  drugs  sold  to  a  brewer,  and  which  he 
knew  the  brewer  intended  to  use  in  the  poisoning  of  his 
beer.  A  stronger  case  could  not,  perhaps,  be  put  to  illus- 
trate and  enforce  my  position.  Just  think  of  it  for  a  mo- 
ment. A  brewer  of  lager  beer  bays  poison  to  put  into  his 
beer  to  make  it  more  palatable,  but  which  he  knows  will 
soon  kill  those  who  use  it.  He  buys  the  poison  of  a  drug- 
gist, to  whom  all  the  facts  are  made  known,  and  yet,  being 
overcome  by  his  infernal  thirst  after  money,  and  being  cal- 
lous to  the  sufferings  of  his  fellow-creatures,  the  druggist 
sells  to  the  brewer  upon  a  credit.  Do  you  say  in  such  a  case 
that  a  suit  could  be  maintained  by  the  druggist  against  the 


368  NASHVILLE : 


State,  and  Watson,  Trustee  v.  Bank  of  Tennessee. 


brewer?  Do  you  say  that  the  druggist  would  be  allowed  to 
say  in  his  defense  that  he  sold  the  poison  for  its  value,  and 
in  the  line  of  his  business,  and  not  to  aid  the  brewer  in  kill- 
ing his  custonaers?  God  protect  us  from  such  a  ruling. 
Lord  Ellenborough,  in  the  said  case  of  Langton  v.  Hughes^ 
held  to  a  different  doctrine.  He  said  in  that  case  as  follows : 
"A  person  who  sells  drugs  with  a  knowledge  that  they 
are  meant  to  be  so  mixed^  may  be  said  to  cause  or  procure, 
quantum  in  ilh,  the  drugs  to  be  mixed/* 
Many  cases  may  be  supposed  in  which  the  moral  sense  would 
be  shocked  if  it  were  not  so  held,  and  that  knowledge  nec- 
essarily implied  a  participation  in  the  illegality.  Suppose 
that  a  traveller  were  to  stop  at  an  inn,  and  the  innkeeper 
resolved  to  take  his  life  for  his  money;  suppose,  further, 
that  the  innkeeper  applied  to  a  merchant  to  buy  a  pistol 
with  which  to  take  the  life  of  his  guest,  and  before  he  made- 
the  purchase  he  stated  to  the  merchant  the  purpose  for 
which  he  was  going  to  buy  the  pistol,  and  the  merchant 
knowing  the  facts,  and  believing  that  such  was  the  intent, 
were  nevertheless  to  sell  to  the  inkeeper  the  pistol,  could 
the  merchant  in  the  case  supposed  exonerate  himself  from 
guilt  by  averring  that  he  did  not  colleague  with  the  inn- 
keeper to  take  the  life  of  the  traveller,  but  simply  sold  his 
pistol  for  its  value  in  money  ?  I  think  not  but  that  he  would 
be  as  guilty  in  morals  and  in  law  as  the  innkeeper.  Well, 
if  that  be  so,  how  could  the  merchant  recover  in  a  court  of 
either  law  or  equity  the  price  of  the  pistol?  If  I  appre- 
hend and  correctly  state  the  law  upon  this  point,  then  I  say, 
for  a  stronger  and  higher  necessity,  the  same  principles 
would  apply  in  a  case  where  a  citizen  advanced  his  money 
or  did  an  act,  knowing  at  the  time  that  the  money  so  ad- 
vanced or  the  act  so  performed  would  be  used  in  taking  the 
life  of  the  government  then  over  him.  No  government 
worthy  of  the  name  could  tolerate  any  other  principle.  If 
there  had  been  a  combination  of  men  banded  together  to 
overthrow  the  government  of  the  State  of  Tennessee^  and 
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the  Bank  of  Tennessee  had  created  this  new  issue  to  enable 
it  to  advance  to  this  combination  of  men  money  with  which 
to  arm  and  equip  themselves  against  the  State,  who  could 
stand  long  enough  to  listen  to  the  defense  that  is  now  made? 

I  well  know  that  almost  from  the  formation  of  the  Fed- 
eral Government  down  to  the  commencement  of  the  late  war, 
two  doctrines,  diametrically  opposite  to  each  other,  were  held 
as  to  the  nature  of  the  allegiance  which  the  citizen  owed  to  the 
Government  of  the  United  States.  One  held  that  the  alle- 
giance which  a  citizen  owed  to  the  Government  of  the 
United  States  was  paramount;  the  other,  that  it  was  subor- 
dinate to  that  of  the  State  of  which  he  was  a  citizen.  The 
latter  as  a  consequence  also  held  that  a  State  could  lawfully 
secede  from  the  United  States,  and  if  it  did  secede,  then  its 
citizens  were  bound  to  yield  to  it  their  allegiance ;  the  other 
party  held  that  a  State  could  not  lawfully  secede,  and  if  its 
citizens  attempted  so  to  do,  they  would  be  guilty  of  rebel- 
lion, and  would  be  liable  to  the  penalties  of  a  crime  of  the 
highest  grade.  We  all  knew  these  two  theories,  and  in  tak- 
ing sides  we  made  up  our  minds  to  take  the  chances.  Now 
the  war  decided  this  point,  and  decided  that  our  resistance 
was  rebellion.  And  I  say  that  the  south,  in  laying  down 
its  arms,  accepted  the  doctrine  that  it  was  unlawful  to  re- 
sist the  United  States,  and  that  our  allegiance  to  the  United 
States  was  paramount  to  that  of  the  State  in  which  we  live. 

But  without  reasoning  further  upon  general  principles  to 
establish  this  position,  allow  me  now  to  say  that  the  Su- 
preme Court  of  the  United  States  has  decided  the  point, 
and  has  placed  the  principle  beyond  further  disturbance  in 
cases  of  this  character.  When  I  say,  has  decided  the  point, 
I  mean  to  say  it  has  decided  that  the  bare  knowledge  that 
the  monev  was  to  be  used  in  aid  of  the  rebellion,  made  the 
transaction  void  in  toto.  And  when  I  say,  has  placed  the 
principle  beyond  further  disturbance,  I  mean  to  say  simply 
that  the  Supreme  Court  of  the  United  States  was  created  to 
interpret  the  true  and  final  meaning,  of  the  Constitution, 
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and  I  supposed  that  its  decision  would  be  yielded  to  by  all 
other  courts. 

In  the  case  of  Hanauer  v.  Doane,  12  Wal.,  Judge  Brad- 
ley delivered  the  opinion  of  the  court,  and  on  page  347  is 
made  to  say  as  follows : 

"  No  crime  is  greater  than  treason.  He  who  being  bound 
by  his  allegiance  to  a  government,  sells  goods  to  the  agent 
of  an  armed  combination  to  overthrow  that  government, 
knowing  that  the  purchaser  buys  them  for*that  treasonable 
purpose,  is  himself  guilty  of  treason  or  a  misprision  thereof. 
He  voluntarily  aids  the  treason.  He  cannot  be  permitted 
to  stand  on  the  nice  metaphysical  distinction,  that  although 
he  knoVs  the  purchaser  buys  the  goods  for  the  purpose  of 
aiding  the  rebellion,  he  does  not  sell  them  for  that  purpose. 
The  consequences  of  his  acts  are  too  serious  and  enormous 
to  admit  of  such  a  plea.  He  must  be  taken  to  intend  the 
consequences  of  his  own  voluntary  act." 

Nothing  which  I  could  further  say  on  this  point  would 
add  either  clearness  or  strength  to  what  I  have  already  said. 
I  shall  therefore  pass  on. 

3.  But  it  is  said  that  this  new  issue  of  the  bank  was  put 
into  circulation  in  the  usual  way.  Col.  Torbett,  as  I  have 
before  stated,  tells  us  that  these  circulating  notes  were 
*^  passed  into  the  teller's  cash,  and  was  paid  out  promiscu- 
ously with  all  other  bankable  funds  as  money  to  all  who 
had  the  right  to  check  on  the  bank  for  money.'*  And  allow 
me  to  say  that  this  is  the  fact  upon  which  this  defense  is 
mainly,  if  not  solely,  based.  But  in  reply  I  say  that  I  go 
behind  the  issuance  or  paying  out  of  these  circulating  notes, 
and  aver  that  they  were  void  in  their  inception,  because 
made  for  an  unlawful  purpose.  That  they  were  made  for 
an  unlawful  purpose,  and  therefore  void,  I  have  already 
discussed.  And  now  taking  that  for  granted — that  is  to  say, 
taking  it  for  granted  that  these  circulating  notes  were  made 
for  an  unlawful  purpose,  and  were  consequently  void — does 
the  fact  that  they  were  passed  into  the  teller's  cash  and  pro- 
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miscuously  with  the  old  issue  paid  out  as  money^  breathe 
into  them  the  breath  of  life?  If  the  subsequent  issuance  or 
paying  out  of  this  "  new  issue  "  would  have  such  an  effect, 
I  confess  I  do  not  see  upon  what  principle.  I  have  al- 
ready admitted,  and  now  again  admit,  that  if  an  innocent 
person  took  these  notes  from  the  bank  for  value,  such  per- 
son would  have  a  claim  against  the  bank,  which  would  be 
legal,  and  which  could  be  enforced  in  the  courts.  But  he 
certainly  could  not  sue  upon  the  notes  themselves,  because 
they  would  be  null  and  void.  He  could  only  sue  for  the 
value  of  the  consideration  he  had  paid  for  them.  And  this 
court  will  at  once  see  the  material  distinction  between  suing 
upon  the  note  itself  and  for  the  consideration  which  had 
been  paid.  As  noteholder,  he  would  be  entitled  to  priority 
of  payment  out  of  the  assets  of  the  bank  and  to  the  exclu- 
sion of  all  other  creditors  of  the  bank,  as  owner  of  a  claim 
or  debt  against  the  bank,  he  would  stand  upon  the  same 
platform  as  other  creditors,  and  share  equally  with  them. 

And  now  allow  me  to  ask  upon  what  evidence  do  we  infer 
that  this  new  issue  passed  into  the  hands  of  innocent  hold- 
ers for  value?  The  present  holders  certainly  took  this  new 
issue  with  full  knowledge  of  all  the  facts,  and  well  knew 
that  it  had  been  made  in  aid  of  the  rebellion.  That  fact  is 
distinctly  admitted  in  the  agreement  of  counsel,  to  which  I 
have  so  often  referred.  The  last  sentence  of  that  agreement 
but  one  is  in  the  following  words : 

"  That  the  defendants,  holders  of  such  new  issue  as  afore- 
said, knew  at  the  time  they  bought  the  same  that  they  had 
been  declared  void  by  the  6th  section  of  the  schedule  to  the 
constitutional  amendment  as  aforesaid,  and  because  they 
were  supposed  to  have  been  issued  for  the  purpose  of  aiding 
the  late  rebellion." 

Bat  it  may  be  said,  that  although  the  present  holders 
may  have  had  notice  of  the  illegality,  yet  if  there  were,  be- 
tween them  and  the  first  takers,  such  innocent  holders  for 
value,  they  would  be  substituted  to  their  rights.     I  admit 
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the  law  to  be  so.  But  I  insist,  and  will  attempt  to  enforce 
the  position  presently^  that  neither  the  first  takers  and  no 
subsequent  holder  can  acquire  any  rights  to  a  note  void  in 
its  inception.  However,  admitting,  for  the  present,  that 
the  principle  stated  is  applicable  to  the  present  case,  I  again 
ask  upon  what  evidence  in  this  record  do  we  infer  that  this 
new  issue  passed  into  the  hands  of  innocent  holders  for 
value?  Certainly  the  law  casts  upon  the  holders  of  this 
new  issue  the  burden  of  making  such  proof.  In  the  case 
of  Paton  V.  (hit  et  ah.y  5  Michigan  Reports,  605,  Judge 
Christiancy,  in  delivering  the  opinion  of  the  court,  holds 
the  following  language : 

^'The  rule  as  to  the  burden  of  proof  is  the  same  upon 
principle  and  authority  at  common  law.  Whenever  the 
consideration  of  the  paper  between  the  original  parties  has 
been  illegal,  especially  if  in  violation  of  a  positive  prohibi- 
tion of  statute,  proof  of  such  illegality  throws  upon  the 
holder  the  burden  of  proving  that  he  got  it  bona  fide  and 
gave  value  for  it." 

The  same  doctrine  is  laid  down  in  the  April  number^ 
1872,  of  the  Southern  Law  Review,  p.  229,  in  an  article 
written  by  Mr.  Daniel,  entitled  '^  Negotiable  Instrument8> 
Rights  of  Purchasers,  etc.''  Taking  the  law  to  be  such,  I 
again  ask  that  the  proof  be  pointed  out.  Who  were  these 
prior  innocent  holders  for  value  ?  Not  one  name  is  given 
to  us,  and  no  proof  is  made  upon  which  this  conrt  could 
act.  I  admit  it  is  said  that  the  new  issue  passed  like  the 
old  issue  at  first — that  the  community  made  no  distinction 
between  them.  But  so  did  the  Confederate  notes.  And 
yet  who  did  not  know  that  these  latter  notes  were  illegal? 
Who  would  say  that  the  holders  of  such  were  innocent 
holders  in  .the  sense  of  the  law  ?  The  truth  is,  and  known 
to  all,  that  if  every  man  and  woman  in  the  State  had 
known,  when  the  war  commenced,  all  the  facts — ^that  this 
new  issue  was  made  to  aid  and  advance  the  cause  of  the 
Southern  States — ^they  would  have  taken  it  nevertheless  as 
readily  as  gold. 
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I  wish,  however,  to  be  understood.  I  do  not  say  that 
there  was  no  such  innocent  holders  for  value.  I  only  say 
that  if  there  were  such  holders,  it  was  a  fact  to  be  proved ; 
that  the  law  cast  the  burden  of  proving  this  fact  upon  the 
present  holders  of  this  new  issue;  and  that  they  have 
utterly  failed  to  make  this  proof. 

But  I  come  now  to  say,  that  the  doctrine  of  substitution 
is  not  applicable  to  the  present  case.  I  aver  it  to  be  the 
law,  that  a  note  void  in  its  inception  cannot  be  so  trans- 
ferred as  to  convey  to  the  subsequent  taker  any  rights 
against  the  maker.  Between  all  parties  subsequent  to  the 
maker,  the  transfer  would  be  treated  as  a  new  contract,  and 
would  be  valid  if  otherwise  unobjectionable.  That  princi- 
ple was  so  decided,  as  before  stated,  in  the  case  of  Naff  v. 
Orawford.  But  certainly  the  maker  of  the  note,  as  such, 
could  not  be  made  liable  by  the  subsequent  act  of  other 
parties.  That  proposition  seems  to  me  to  be  self-evident. 
Do  not  let  us  misunderstand  the  law  upon  this  point,  and 
confuse  ourselves  about  a  principle  of  law  so  plain. 

If  a  note  be  complete  and  valid  in  its  inception,  and 
afterwards  come  into  the  hands  of  an  innocent  holder  for 
value,  in  such  case  no  intervening  illegality — such  as  theft 
or  other  cause — would  destroy  the  rights  of  the  innocent 
holder.  But  where  the  note  is  void  in  its  inception  for  any 
cause  whatsoever,  no  subsequent  holder,  however  ignorant 
of  the  illegality,  could  acquire  any  rights  against  the  maker 
as  such.  Take,  for  instance,  the  promissory  note  of  an  in- 
fant, or  of  a  married  woman,  or  of  a  person  of  an  unsound 
mind ;  could  a  subsequent  holder  for  value,  and  who  was 
ignorant  of  the  age,  or  the  coverture,  or  of  the  insanity  of 
the  maker — could  such  a  person,  I  say,  hold  the  maker  lia- 
ble? Unquestionably  he  could  not,  as  every  lawyer  will 
admit. 

But,  without  further  argument,  let  us  look  to  the  law  and 
hear  what  it  has  to  say. 

In  Parsons  on  Notes  and  Bills  of  Exchange,  the  law  is 
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thus  stated  :  "Where  notes  are  made  void  by  express  stat- 
ute^ they  cannot  become  good  in  the  hands  of  subsequent 
holders^  and  upon  no  such  note  can  a  subsequent  holder 
have  a  valid  claim  against  the  maker ;  but  if  he  holds  the 
note  for  value  and  in  good  faith,  he  may  have  a  valid  claim 
against  his  own  endorser  either  as  the  maker  of  a  new  note 
or  drawer  of  a  new  bill,  or  else  upon  the  consideration 
which  passed  between  them,''     Vol.  1,  p.  218. 

Again  he  says,  as  follows:  "The  bona  fide  holder  of  ne- 
gotiable paper  before  dishonor  is  not  protected  against  those 
defenses  which  go  to  the  essence  of  the  paper,  and  either 
by  common  law  or  statute  annul  and  avoid  the  contract^  or 
which  interfere  with  and  prevent  his  acquiring  a  legal  title 
to  the  paper."     Vol.  1,  p.  275. 

And  be  it  understood  as  we  go  along,  that  bank  bills  are 
governed  by  the  same  principles  of  law.  The  same  author 
(vol.  2,  p.  107)  says  as  follows:  "We  would  add  that  bank 
bills  issued  contrary  to  law  or  statute,  or  under  an  uncon- 
stitutional law,  are  void  ab  initio.'^  For  this  principle  he 
refers  to  the  case  of  Root  v.  Wallace,  4  McLean,  8 ;  Davis 
v.  Bank  of  River  Raisin,  4  McLean,  387  ;  and  Skinner  v- 
Denning,  2  Ind.,  558. 

And  so  we  come  back  to  the  starting  point :  Are  the 
circulating  notes  known  as  the  new  issue  illegal  because 
made  to  enable  the  bank  to  carry  on  its  ordinary  business 
and  to  meet  the  checks  of  the  military  board,  which  checks 
it  knew  at  the  time  were  drawn  to  raise  money  to  arm  and 
equip  the  troops  of  the  State  ?  Yes,  are  the  circulating 
notes  of  the  bank  known  as  the  new  issue  void  in  toto  for 
that  infirmity  ?  If  so,  it  follows,  like  the  demonstration  of 
a  proposition  in  Euclid,  that  these  same  circulating  notes, 
known  as  the  new  issue,  are  now  void  in  the  hands  of  the 
present  holders. 

4.  My  next  and  last  position  is,  that  the  new  issue  of  the 
Bank  of  Tennessee  is  a  debt  incurred  in  aid  of  an  insurrec- 
tion or  rebellion  against  the  United  States,  and  to  decree 
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that  it  is  valid  would  be  directly  in  the  teeth  of  the  14th 
atnendment  to  the  Constitution  of  the  United  States. 

The  latter  part  of  the  fourth  clause  of  the  said  amend- 
ment to  the  Constitution  of  the  United  States  is  in  these 
words:  "But  neither  the  United  States  nor  any  state  shall 
assume  or  pay  any  debt  or  obligation  incurred  in  aid  of  in- 
surrection or  rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  of  any  slave,  but  all 
such  debts,  obligations  and  claims  shall  be  held  illegal  and 
void." 

Now  my  position  is,  that  to  hold  that  this  new  issue  of 
the  bank  is  a  valid  debt  is  to  nullify  said  amendment  to  the 
Constitution. 

If  the  agreement  of  counsel  is  binding  and  the  facts 
therein  stated  are  to  be  taken  as  true,  then  it  is  true  that 
the  new  issue  is  a  debt  of  the  bank  contracted  in  part  to 
aid  the  State  in  arming  and  equipping  its  troops.  Now  this 
amendment  to  the  Constitution  says  that  no  such  debt  shall 
be  assumed  or  paid  either  by  a  state  or  by  the  United  States, 
but  such  debt  shall  be  held  to  be  illegal  and  void.  The 
Chancellor,  in  his  written  opinion,  says,  in  the  view  taken 
by  him  of  the  facts,  it  was  unnecessary  for  him  to  inquire 
into  the  force  and  effect  of  this  amendment  to  the  Consti- 
tution. And  his  view  of  the  facts  was,  that  the  new  issue 
was  not  issued  or  paid  out  in  aid  of  the  rebellion.  It  seems 
never  to  have  entered  into  his  mind  to  go  behind  the  issu- 
ance or  paying  out  and  to  inquire  for  what  purpose  the  new 
issue  was  made.  He  also  tells  us  that  it  seemed  to  him  that 
it  might  well  be  maintained  that  this  amendment  to  the 
Constitution  had  reference  entirely  and  exclusively  "to  the 
states  and  the  United  States  and  was  never  intended  by  the 
framers  of  it  to  embi'ace  private  individuals,  or  to  operate 
as  between  them  or  between  them  and  corporations."  I 
quote  his  very  words,  and  would  not  undertake  to  give  the 
bubstance,  because  I  do  not  know  that  I  understand  him. 
Had  ref^ence,  he  says,  to  the  States  and  to  the  United 
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States  entirely  and  exclusively!!  What  does  that  mean? 
And  what  does  he  mean  when  he  says  that  the  amendment 
was  never  intended  by  the  framers  to  embrace  private  indi- 
viduals or  to  operate  between  them  and  corporations  ? 

Well,  I  think  that  the  extract  I  have  made  from  the  14tli 
amendment  to  the  Constitution  of  the  United  States  is  very 
clear  and  ought  not  to  be  misunderstood  by  anybody.  Its 
meaning  is  so  patent  that  it  ought  to  be  apprehended  even 
by  a  little  child.  It  means  just  what  it  says, — that  no  debt 
or  obligation  to  an  individual  or  corporation,  whether  due 
from  an  individual  or  a  corporation,  shall  be  assumed  or 
paid  by  either  a  state  or  the  United  States,  if  that  debt  or 
obligation  was  incurred  in  aid  of  the  rebellion.  Certainly 
the  State  was  morally  bound  as  much  to  pay  the  debt  in- 
curred by  the  bank  in  order  to  enable  it  to  furnish  the  nec- 
essary money  to  arm  and  equip  the  troops  of  the  State,  as 
it  would  be  to  pay  to  individuals  and  corporations  the  value 
of  their  slaves  which  it  had  pmancipated.  Ko  other  words 
which  I  could  add  would  give  either  clearness  or  strength 
to  this  position. 

Well,  if  this  new  issue  were  made  to  aid  the  State,  would 
it  not  be  a  violation  of  the  said  amendment  to  the  Consti- 
tution to  make  the  State,  willingly  or  unwillingly  pay  it? 
I  say  it  would.  And  if  this  court  were  to  decree,  that  al- 
though the  new  issue  was  made  for  the  purpose  I  have 
stated,  yet  it  was  valid,  would  not  the  State  thereby  be 
made  to  pay  it?  Certainly  the  new  issue,  by  such  a  decree, 
would  be  placed  upon  the  same  footing  as  the  old  issue. 
And  we  know  that  the  Supreme  Court  of  the  United  States 
in  the  case  of  Furman  v.  Nichol,  8  Wall.,  has  decided  that 
the  State  will  be  forced  to  receive  in  payment  of  its  taxes 
the  valid  circulating  notes  of  the  Bank  of  Tennessee.  And 
so  this  court  would  decide  that  this  State  should  pay  a  debt 
made  in  aid  of  the  rebellion  and  thus  violate  said  amend- 
ment. 

I  have  now  made  my  argument.     Before  I  take  my  seat, 


DECEMBER  TERM,  1876.  377 


State,  and  Watson,  Trustee,  t>.  Bank  of  Tennessee. 


however,  I  wish  again  to  remind  this  court  that  the  Federal 
Supreme  Court — that  court  created*  to  interpret  the  Consti- 
tution of  the  United  States — has  certainly  decided  that  it 
was  unlawful  in  a  citizen  of  any  of  the  states  to  do  an  act 
which,  at  the  time,  he  knew  was  obtained  from  him  to  over- 
throw the  Government  of  the  United  States ;  that  to  do  the 
act,  under  such  circumstances,  would  be  a  violation  of  his 
paramount  duty  which  he  owed  to  the  Government  of  the 
United  States,  and  it  would  be  conclusively  presumed 
against  him,  as  a  principle  of  law,  that  he  intended  and 
agreed  to  all  the  consequences  which  directly  flowed  from 
his  act.  And  herein  lies  the  difference  between  the  act  of 
a  citizen  done  in  the  United  States,  and  the  act  of  one  not 
a  citizen  and  done  out  of  the  United  States ; — the  latter 
would  owe  no  duty  to  the  Government  of  the  United 
States,  whilst  the  former  would,  and  his  highest  duty  would 
be  to  uphold  the  Government  of  the  United  States  and  to 
withhold  his  act  if  he  knew  it  would  be  used  against  his 
government.  And  I  apprehend  that,  upon  examination,  it 
will  be  found  that  most  of  the  cases  in  which  it  was  held 
that  the  bare  knowledge  of  the  illegality  would  be  insuffi- 
cient, would  apply  principally  to  cases  of  smuggling. 

And  allow  me  also  to  ask,  who  are  the  holders  of  this 
"new  issue,^'  who  pat  so  lovingly  the  back  of  the  late  Con- 
federacy? Who  are  they,  who  pretend  that  their  debt  is  of 
80  meritorious  a  nature  that  it  is  meet  that  the  people  of 
the  State  should  be  heavily  taxed  in  order  to  make  them 
whole?  Duncan  and  Atchison,  two  of  the  holders,  but 
who  own  but  a  small  mite  of  this  large  claim,  alone  come 
to  the  footlights.  The  other  holders  still  stand  out  in  the 
shadow,  afraid  of  the  light.  We  know,  however,  that  they 
are  not  the  first  takers,  aijd  that  they  do  not  belong  to  that 
class  who  received  them  for  value  whilst  they  circulated  as 
money.  No,  these  notes  have  long  since  passed  out  of  the 
hands  of  the  people,  and  have  become  the  property  of  per- 
sons who  bought  them  as  merchandise,  with  a  full  knowl- 
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edge  of  all  the  facts  and  with  the  nnderstanding  to  take 
their  chances.  They  bought  them  at  starvation  prices — 
ranging  from  five  cents  to  fifty  cents  in  the  dollar.  Even 
Duncan  and  Atchison  stand  in  this  category,  and  what  shall 
we  say  of  the  skulkers  now  out  in  the  dark?  There  may 
be  (and  we  believe  holders  of  this  new  issue  to  a  large 
amount  are)  non-residents,  and  were  and  are  the  sneering 
enemies  of  the  cause  to  help  which  this  new  issue  was  made. 
I  do  not  wish  to  be  misunderstood.  Be  they  who  they 
may,  they  are  entitled  to  the  benefits  of  the  law  just  as-it 
is  written,  but  I  deny  that  they  have  any  right  to  our  sym- 
pathy and  those  feelings  of  love  which  make  us  hunt  out 
and  strain  after  points  to  uphold  their  cause. 

On  the  other  hand  allow  me  to  ask,  who  are  the  deposit- 
ors? I  answer  for  them,  and  say  that  the  names  of  every 
one  of  them  stand  upon  the  books  of  the  bank,  and  most, 
if  not  all,  are  before  this  court.  They  are  the  very  persons 
who  put  their  money  into  the  bank.  They  belong  to  all 
classes  of  the  State — to  the  weakest  and  most  helpless  as 
well  as  to  those  who  are  able  to  bear  their  cross.  They 
were  subjected  to  heavy  and  grievous  wrongs  and  losses 
during  the  war.  They  had  laid  up  in  the  bank  this  money 
for  their  rainy  day.  They  have  been  standing  at  the  door 
for  ten  long  years  and  more  and  knocking  for  their  own  in 
vain.  Is  it  now,  that  they  are  here  before  the  highest  tri- 
bunal of  their  State,  too  much  for  them  to  ask  and  expect 
that  the  law,  just  as  it  is  and  without  prejudice  or  partiality, 
shall  be  administered  to  them  ? 
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Argument  of  W.  H.  Humphreys,  for  Depositors. 

The  Legislature,  in  January,  1838,  incorporated  the  Bank 
of  Tennessee.  The  State  furnished  the  capital  stock,  ap- 
pointed the  directors,  and  appropriated  the  dividends  to  cer- 
tain specified  public  purposes.  The  bank  was  put  in  oper- 
ation, and,  in  1865,  the  Legislature  declared,  by  act,  that 
the  bank  should  no  longer  do  business ;  that  the  president 
and  directors  thereof  should  make  an  assignment  of  the 
effiscts  of  the  corporation,  to  a  trustee,  for  liquidation ;  that 
the  trustee  should  convert  the  effects  into  cash,  and  pay  over 
to  the  Treasurer  of  the  State,  as  proper  custodian  of  the 
school  fund,  the  sum  of  $1,500,000,  as  a  preferred  debt  due 
to  the  school  fund ;  that  the  remaining  assets  of  the  bank 
should  be  distributed  pro  rata  amongst  all  creditors  whose 
debts  were  contracted  prior  to  the  6th  day  of  May,  1861, 
and  that  all  claims  contracted  subsequently  to  that  period 
should  be  excluded  from  payment.  The  act  further  declared 
that  if,  in  the  judgment  of  the  Governor,  it  was  necessary 
to  file  a  bill  to  carry  into  effect  the  assignment  of  the  effects 
of  the  bank,  the  bill  should  be  filed  by  the  Attorney  Gen- 
eral of  the  State,  making  all  creditors,  and  all  persons  who 
claim  to  be  creditors,  parties,  in  order  that  justice  may  be 
done  to  all. 

The  assignment  was  made,  and  the  bill  was  filed,  alleging 
the  insolvency  of  the  bank.  It  was  filed  in  the  name  of  the 
State  and  the  trustee,  making  all  persons  who  were  creditors, 
or  claimed  to  be  creditors,  parties,  and  enjoining  them  from 
saeing  elsewhere,  praying  that  all  proper  accounts  be  taken, 
and  the  transactions  of  the  bank  be  closed,  by  decree  of  the 
court,  in  conformity  with  the  instructions  given  to  the  trus- 
tee, to  the  end  that  all  may  come  in  under  one  decree,  and 
that  justice  be  done  to  all.'' 

B.  R.  McKennie  and  others  filed  a  cross-bill,  stating  that 
they  deposited  money  in  said  bank  in  the  years  1858,  1859, 
I860;  1861,  and  1862 ;  that  some  of  them  have  judgment 
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against  the  trustee  of  the  bank,  and  others  have  not^  and 
that  they  have  been  refused  payment. 

This  cross-bill  seeks  to  subject  the  State,  as  the  sole  stock- 
holder in  this  bank,  to  a  declaratory  decree  for  moneys 
pledged  as  bank  stock  and  not  supplied,  and  for  moneys 
withdrawn  at  different  times,  as  in  1861  and  in  1865,  by  the 
State  and  for  general  account. 

The  case  stands  now  on  a  judgment  on  demurrer  to  the 
cross-bill,  and  on  the  motion  to  withdraw  the  name  of  the 
State  as  a  party  of  record  to  the  suit,  made  in  the  Chanceiy 
Court,  after  the  judgment  on  the  demurrer  was  given ;  bat, 
as  is  contended  for  the  State,  before  the  judgment  on  the 
demurrer  was  lawfully  entered. 

The  State  of  Tennessee  never  did  supply  the  capital  stook 
pledged  to  be  supplied  by  the  charter,  and  never  did  reduce 
the  amount  of  the  capital  stock  subscribed  by  an  act  de- 
signed to  reduce  the  pledged  amount,  and  is  now,  at  the 
demand  of  creditors,  bound  to  supply  the  amount  subscribed^ 
and  not  paid. 

The  act  of  1838  declared  that  a  bank  should  be  estab- 
lished in  the  name  and  for  the  benefit  of  the  State. 

That  act  pledged  the  sum  of  $5,000,000  as  capital  stock. 

It  pledged  specifically  the  whole  of  the  school  fund  as  a 
part  of  the  capital  stock  of  the  bank. 

It  specifically  pledged,  as  part  of  the  capital  stock  of  the 
bank,  the  "surplus  revenue,"  received  from  the  Govern- 
ment of  the  United  States,  and  declared  that  if  the  fourth 
installment  should  be  received,  it  should  be  a  part  of  the 
capita]  stock,  and  be  in  addition  to  the  $5,000,000. 

It  pledged  specifically  that  the  State  should  raise  $2,500,- 
000  by  the  sale  of  its  bonds. 

It  pledged  the  faith  of  the  State  for  an  annual  appropria- 
tion of  $100,000  to  common  schools  and  $18,000  to  colleges 
and  academies,  to  be  paid  out  of  the  dividends  of  the  bank. 

The  act  further  pledged  the  faith  of  the  State  for  the  8up- 
]K>rt  of  the  bank. 
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It  pledged  the  faith  of  the  State  to  supply  any  deficiency 
in  the  funds  specifically  pledged,  and  to  give  indemnity  for 
all  losses  arising  from  such  deficiency. 

These  pledges  were  intended  to  give  credit,  confidence, 
and  stability  to  the  bank,  to  enable  it  to  maintain  its  circu- 
lating notes  and  obtain  the  use  of  deposits.  It  is  a  well 
known  historical  fact  that  all  the  powers  of  the  State  were 
necessary  to  uphold,  in  full  vigor,  this  bank  at  that  time. 
They  therefore  pledged  that  the  capital  should  be  |5,000,- 
000 ;  they  pledged  the  "  sacred  ^^  school  fund  to  the  creditors, 
and  the  dividends  to  the  friends  of  popular  education, 
and  $18,000  to  colleges  and  academies,  with  a  view  to 
ndly  that  powerful  interest  in  favor  of  the  success  of  the 
bank ;  and  they  pledged  the  faith  of  the  State  for  the  safety 
of  the  school  fund  invested  in  the  bank,  and  to  indemnify 
all  holders  of  the  notes  and  creditors  of  the  bank  against 
loss  arising  from  any  deficiency  in  the  funds  pledged. 

We  have  here  the  State  going  in  as  the  sole  stockholder 
in  an  incorporated  bank,  as  commercial  trader.  This 
is  a  subscription  of  $5,000,000  of  stock  in  a  bank,  creating 
a  stock  liability  against  the  State  for  that  amount,  and  a 
pledge  that  it  shall  be  preserved  and  maintained  during  the 
existence  of  that  bank  for  that  bank  for  the  purposes  speci- 
fied in  the  charter.  There  was  no  necessity  for  the  Gover- 
nor, or  any  officer  of  the  State,  to  make  an  actual  subscrip- 
tion, in  a  book,  of  the  capital  stock,  as  the  same  act  re- 
quired the  Governor  to  subscribe  for  stock  in  internal  im- 
provement companies.  The  "State  of  Tennessee  shall  be- 
come a  subscriber  for  one-half  of  the  capital  stock  in  all 
railroads  and  turnpikes,"  declares  the  act,  and  the  Governor 
is  authorized  and  required  to  make  the  subscription.  But 
where  the  State  furnished  the  whole  of  the  stock,  appointed 
all  the  directors,  and  received  the  whole  of  the  profits,  such 
tiotoal  subscription  was  wholly  unnecessary.  The  owner- 
flUp  of  the  bank,  the  amount  of  the  capital  stock,  the  enum- 
eiation  of  the  items  thereof,  the  statement  that  it  was  in  the 
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name  of  the  State^  for  the  benefit  of  the  State,  and  that  the 
State  was  bound  to  save  harmless  all  persons  dealing  with 
it  to  the  extent  of  $5,000,000,  these  declarations,  made  by 
statute,  are  far  more  explicit,  gives  far  more  certain  and 
tangible  information  of  the  facts  and  obligations  intended 
to  be  made  known  to  the  public  than  any  mere  subscription 
in  the  books  of  a  chartered  company. 

The  legislative  sovereignty  binds  itself  by  a  collective 
declaration,  the  most  decisive  of  all  modes  of  giving  efiect 
to  its  intentions  and  obligations.  This  charter,  or  law,  con- 
stitues  a  positive  engagement  or  covenant  of  the  State,  at- 
taching as  soon  as  creditors  existed,  that  the  capital  stock  of 
this  bank  should  be,  and  continue  to  be,  S5,000,000.  It  is 
an  agreement,  with  the  condition  to  pay  in  that  amount,  and 
to  preserve  that  amount  undiminished,  for  banking  opera- 
tions, as  a  guarantee  against  fraud  or  failure.  It  is  not  a 
mere  agreement  to  save  harmless  or  indemnify,  in  the  case 
of  failure  to  pay  up  the  amount  specified.  It  is  a  positive 
subscription  liability,  established  by  the  charter,  that  the 
State  should  pay  that  sum  as  the  capital  of  the  bank,  and 
that  such  should  be  the  fixed  and  pledged  capital  stock  of 
the  bank,  unless  there  was  a  subsequent  law  repealing  the 
bank  charter  in  that  particular,  and  reducing  its  chartered 
obligations.  This  positive  obligation  to  pay  the  amount, 
and  hold  itself  liable  for  the  amount,  is  not  weakened  by 
the  covenant  of  the  State  to  support  the  bank,  or  by  the 
covenant  to  indemnify  the  creditors  against  loss  by  reason  of 
a  deficiency  in  the  several  funds  specifically  pledged.  The 
penalty  affixed  to  a  bond  does  not  weaken  the  obligation  of 
the  bond.     It  strengthens  its  moral  and  legal  force. 

If  the  State  had  executed  its  bond  for  $5,000,000,  and 
directed  it  to  be  deposited  in  the  hands  of  public  officers  to 
be  preserved  as  collateral  security  for  the  performance  of 
the  covenant,  it  could  not  have  gone  further  to  have  per- 
fected its  determination  to  make  itself  responsible  according 
to  the  usages  of  banking  operations  throughout  the  civilized 
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world,  than  it  has  done  by  these  repeated  declarations  that 
the  capital  stock  of  the  bank  should  be  $5,000,000,  and  by 
the  precise  specification  of  the  several  funds  specifically 
pledged  for  banking  operations.  The  covenant  to  support 
the  bank,  that  is,  to  see  that  its  obligations  to  note  holders 
and  depositors  and  other  creditors  were  all  discharged,  and 
the  covenant  to  save  harmless  or  indemnify  all  creditors, 
are  such  covenants  as  a  court  of  chancery  can  and  will  de- 
ci*ee  the  specific  execution  of  when  these  are  duly  and  legally 
supported  by  competent  representatives.  Champion  v. 
Brovm,  6  Johnson ;  State  Bank  of  Michigan  v.  Hastings^  1 
Douglas ;  St.  £q.  J.,  sec.  730 ;  see  also  10  Hum.,  Central 
Turnpike  Co. 

They  are  not  unmeaning  generalities,  incapable  of  definite 
executions.  They  are  definite  propositions  which  became 
mature  contracts  when  these  depositors  placed  their  money 
in  the  bank.  Contracts  may  be  made  by  propositions  ac- 
cepted, by  legislative  action,  or  by  corporate  action,  or  by 
individual  action  thereon.  Ab  the  business  of  a  bank  con- 
sists of  a  series  of  trading  operations,  this  proposition  and 
guaranty  were  open  at  all  times  during  the  existence  of  the 
charter,  to  acceptance  by  any  person  who  chose  to  make  a 
deposit.  These  complainants  placed  their  money  in  the 
bank  on  the  faith  of  the  solemn  guarantees  made  on  the 
face  of  the  statute  laws  of  the  State,  that  the  State  stood 
pledged  to  the  extent  of  $5,000,000  for  the  repayment  of 
moneys  deposited  in  said  bank. 

No  modification  or  repeal  of  these  provisions  could  have 
taken  place,  except  by  positive  act  of  the  Legislature  de- 
claring that  the  capital  stock  was  reduced  to  a  given  amount^ 
or  by  some  act  which  repealed  it  by  implication  on  the 
ground  that  it  was  absolutely  incompatible  with  the  capital 
fixed  by  the  charter.  No  such  statute  has  been  enacted. 
The  president  wnd  directors  of  the  Bank  of  Tennessee  had 
no  right  or  authority  to  fix  the  amount  of  the  capital  stock. 
They  declared  again  and  again  the  amount  of  capital  stock 
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which  had  been  furnished  them  by  the  Legislature,  but 
they  never  assumed  to  have  the  authority  to  change  the 
amount  of  chartered  stock  fixed  by  the  Legislature.  The 
amount  of  the  fixed  capital  stock,  and  the  amount  of  paid 
capital  available  for  operations,  very  widely  differ  in  most 
incorporated  companies,  and  no  published  report  of  bank 
officers  could  repeal  or  affect  the  amount  of  chartered  capi- 
tal stock  pledged  to  creditors  for  the  payment  of  obligations. 
Such  a  principle  would  open  the  door  to  oppression  and 
fraud  The  amount  of  stock  paid  in  was  very  different  at 
different  times,  and  may  have  been  reduced  by  legislative 
appropriation,  but  the  Legislature  did  not  intend  to  weaken 
the  hands  of  the  bank  by  reducing  its  chartered  capital  and 
its  obligations,  and  no  statute  or  resolution  can  be  referred 
to  which  can  be  so  construed.  The  sum  agreed  to  be  paid 
is  the  capital  stock,  not  the  sum  actually  paid.  27  Eng. 
L.  and  Eq.,  572 ;  39  ditto,  576. 

The  act  of  1839-40,  page  157,  does  not  repeal  those  pro- 
visions of  the  charter  which  fix  the  capil  stock  at  ^f5,000,- 
000.  The  State  had,  by  specific  and  independent  sections, 
established  and  declared  to  the  country  the  amount  of  the 
capital  stock  of  the  bank.  It  provided,  by  other  sections^  a 
mode  of  raising  this  stock.  One  mode  was  by  the  issuance 
of  the  bonds  of  the  State.  The  sum  of  $1,500,000  was  not 
sold.  They  remained  on  hand.  They  remained  in  the 
hands  of  the  bank  officers,  subject  to  be  lost  or  removed. 
By  act  of  1839-40,  it  was  provided  that  the  Governor  of  the 
State  should  cancel  the  unsold  bonds.  The  second  section 
of  this  act  repealed  so  much  of  the  act  of  1838  as  provides 
for  raising  funds  by  the  issuance  of  bonds  of  the  State.  Un- 
qnestionably,  the  mode  of  raising  funds  by  sale  of  the  bonds 
of  the  State  of  the  character  which  could  not  be  sold,  was 
repealed.  It  was  a  useless  provision,  and  the  bonds  on 
hand  were  useless.  This  repealed  one  mode  of  raising  the 
money.  It  did  not  repeal  the  stipulation  in  the  bank  char- 
ter that  the  capital  stock  should  be  $5,000,000.     This,  was 
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permitted  to  staDd,  as  the  means  of  giving  solidity  and 
strength  to  the  bank.  This  was  a  matter  of  great  import- 
ance to  the  bank  and  the  State.  Though  the  capital  stock 
was  not  paid  in,  or  exactly  provided  to  be  paid  by  any  spe- 
cific mode  of  payment,  yet  the  subscription  to  pay  stood  in 
the  face  of  the  charter.  The  Legislature  stood  under  the 
obligation  to  provide  it,  so  long  as  that  subscription  stood 
as  a  public  pledge,  if  it  should  become  necessary.  The  Leg- 
lature  had  the  power  to  provide  for  its  payment  by  direct 
payment,  by  sale  of  public  lands,  by  hypothecating  the  pub- 
lic revenues,  or  by  other  and  better  and  more  saleable  bonds. 
The  repeal  of  a  section  which  provides  one  mode  of  raising 
the  stock,  does  not  repeal  another  section  which  establishes 
the  amount  of  stock.  To  repeal  a  law  by  a  legislative  act, 
its  repeal  must  be  expressly  declareil,  or  the  section  which 
repeals  it  by  implication  must  be  absolutely  incompatible 
with  it.  This  conflict  must  be  so  direct  that  both  cannot 
stand.  The  Legislature  must  be  construed  to  intend  that  it 
shall  stand,  unless  they  say  that  the  capital  stock  shall  be 
reduced.  The  cancelment  of  bonds,, and  the  repeal  of  au- 
thority to  issue  bonds,  are  no  declaration  that  the  stock  of 
the  bank  shall  be  reduced,  or  that  they  did  not  think  it 
important  that  the  bank  should  maintain  its  strength,  as  to 
pledge  of  stock  to  be  raised,  or  the  Legislature  should  pro- 
vide, as  all  bankers  do,  for  the  payment  of  their  subscrip- 
tions. If  the  Legislature  had  intended  to  reduce  the  capital 
stock,  they  would  have  said  so  in  such  express  terms  as  to 
leave  no  doubt  about  their  intention. 

On  this  bill,  for  an  account,  the  State  is  liable  for  the  un- 
paid balance  of  its  subscription. 

The  Legislature  had  the  legal  and  constitutional  authority 
to  invest  the  school  fiind  as  part  of  the  capital  stock  of  the 
bank,  and  having  so  made  it  a  part  of  the  capital  stock  of 
the  bank,  the  act  of  the  Legislature  of  1865,  declaring  it  a 
debt  asrainst  the  bank,  is  unconstitutional  and  void,  and  the 
withdrawal  of  $460,000  in  specie  from  the  bank,  as  part  of 
25t— VOL.  5. 
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the  school  fund,  was  without  authority  of  law,  and  in  viola- 
tion of  thf^  rights  of  the  creditors  of  the  bank,  and  the  State 
is  bound  to  account  for  the  sum  so  withdrawn. 

In  order  to  sustain  the  authority  of  the  Legislature  in 
this  investment  of  the  school  fund,  it  becomes  necessary  to 
refer  the  court  to  the  legislation  upon  the  subject  of  educa- 
tional funds  prior  to  the  act  of  1838,  ch.  107,  and  to  the 
•causes  which  led  to  the  establishment  of  this  bank  and  the 
investment  of  the  school  fund  therein. 

It  appears  that  in  1811  the  Legislature  incorporated 
^'  the  Bank  of  Tennessee,"  with  a  capital  stock  of  $400,000. 
The  Governor  was  directed  to  subscribe  for  the  sum  of 
$20,000,  with  right  reserved  to  withdraw  its  portion  of 
capital  stock  at  the  end  of  ten  years.  Scott^s  Rev.,  vol  2, 
p.  43.  In  1817  the  Legislature  by  act  directed  the  collec- 
tion of  the  college  and  academy  moneys,  which  had  been 
loaned  to  individuals,  and  when  collected,  to  be  invested  in 
bank  stock  by  the  treasurer  of  East  Tennessee  and  the 
treasurer  of  West  Tennesse,  and  declared  that  the  moneys 
so  invested  should  constitute  a  part  of  the  capital  stock  of 
the  bank,  and  that  the  dividends  on  the  stock  should  be 
paid  over  to  the  trustees  of  the  institutions  by  the  treasurers, 
in  whose  name  the  stock  was  subscribed  in  trust.  See 
Scott's  Rev.,  vol.  2,  p.  433.  In  the  same  year  the  trustees 
of  colleges  and  academies  were  directed  to  invest  all  the 
moneys  received  by  them  in  the  stock  of  the  State  or  Nash- 
ville Bank.  2  Scott,  272.  In  1820  another  bank  was  in- 
corporated, called  the  Bank  of  the  State  of  Tennessee,  the 
capital  stock  was  fixed  at  $1,000,000.  The  bills  were  to  be 
emitted  on  the  credit  of  the  State  of  Tennessee,  the  whole 
to  be  warranted  by  the  State  on  the  pledge  of  the  proceeds 
of  the  public  lands  and  the  credit  of  the  ordinary  revenue 
of  the  State  not  otherwise  appropriated.  The  bank  was 
placed  under  the  management  of  a  president  and  ten 
directors,  elected  by  the  Legislature  for  two  years.  The 
proceeds  of  the  sales  of  the  lands  of  the  Hiwassee  district 
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vrere  directed  to  be  invested^  so  far  as  necessary,  to  make  up 
the  capital  stock.  Scott's  Rev.,  vol.  2,  p.  624.  The  validity 
of  the  charter  was  passed  upon  by  the  Supreme  Court  and 
affirmed.     See  Hays  v.  State  Banky  M.  and  Y.,  179. 

In  1827  a  law  was  enacted  enumerating  the  items  of  the 
school  fund,  and  declaring  that  the  same  should  be  devoted 
to  the  use  of  common  schools  forever;  amongst  them  were 
all  the  rents  and  profits  of  the  vacant  lands  of  the  State, 
and  the  whole  of  the  capital  of  the  State  Bank.  This  act 
also  provides  that  all  appropriations  for  the  use  of  common 
schools,  should  be  placed  in  the  State  Bank,  and  become  a 
part  of  the  capital  stock  thereof,  for  the  use  of  common 
schools,  the  interest  to  be  a  fund  for  annual  distribution. 
Cobb  23,  294. 

In  1881  the  Legislature  enacted  a  law  chartering  a  bank, 
capital  stock  two  millions,  the  faith  of  the  State  pledged  for 
the  redemption  of  all  the  notes  issued  by  the  bank,  and  the 
payment  of  all  debts  of  said  bank  in  proportion  to  the 
amount  of  stock  the  State  may  subscribe  in  said  bank,  its 
notes  to  be  receivable  in  payment  of  public  debts,  and  pub- 
lic moneys  to  be  deposited  therein  so  long  as  the  bank  shall 
pay  its  dues  in  specie. 

In  1832  the  Union  Bank  of  Tennessee  was  chartered, 
capital  stock  not  to  exceed  three  millions,  with  corporate 
existence  till  1863.  The  State,  by  its  Governor,  was  re- 
quired to  subscribe  $50,000  of  the  capital  stock,  and  issue 
its  bonds  therefor.  The  profits  of  the  stock,  after  certain 
payments,  to  be  appropriated  to  the  use  of  common  schools. 
Common  school  commissioners,  county  courts,  trustees 
of  literary  institutions,  and  any  incorporated  body,  were 
authorized  to  subscribe  stock  in  said  bank  as  other  individ- 
ual stockholders.  At  the  same  session  an  act  was  passed  to 
close  the  transactions  of  the  Bank  of  Tennessee,  chartered 
in  1820,  instructing  the  commissioners  appointed  to  redeem 
the  notes,  pay  the  depositors,  and  after  appropriating  the 
sams  allotted  to  common  schools  and  academies,  to  pay  the 
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balance  to  the  Union  Bank.  It  also  provided  that  nothing 
in  the  act  should  be  so  construed,  as  to  alter  or  efiFect,  in 
any  way,  the  claims  or  liabilities  of  said  bank,  but  that  they 
should  stand  as  before,  thus  manifesting  a  proper  regard  for 
all  contracts  made  by  an  institution  based  on  state  funds 
and  state  credit. 

In  1833  the  Planter^s  Bank  was  incorporated,  capital 
stock  not  exceeding  two  millions,  with  corporate  existence 
till  1863.  The  act  provided  that  county  courts,  trustees  of 
colleges  and  academies,  and  common  school  commissioners, 
should  be  authorized  to  take  stock  in  this  bank  to  the  ex- 
tent of  their  means  on  hand,  the  profit  for  the  benefit  of 
parties  so  subscribing. 

In  1833  the  Farmers*  and  Merchants*  Bank  was  incor- 
porated;  capital  stock  $600,000;  their  charter  gave  the 
same  authority  to  trustees  of  colleges  and  academies,  com- 
missioners of  common  schools,  and  county  courts,  to  take 
stock  for  the  benefit  of  institutions  of  learning,  the  profits 
arising  from  such  investments  to  be  distributed  according 
to  existing  statutory  enactments. 

It  thus  appears  that  as  early  as  1811  the  precedent  of  the 
subscription  and  ownership  of  stock  in  incorporated  banking 
companies  by  the  State  was  established  and  executed.  It 
appears  that  in  1817  the  Legislature  of  the  State  established 
the  precedent  of  investing  public  moneys  for  educational 
purposes  in  bank  stock,  and  that  such  portion  of  such  funds 
as  was  then  in  the  hands  of  commissioners  to  be  loaned  to 
individuals  on  bond,  with  security,  real  or  personal,  was 
directed  to  be  withdrawn,  and  re-invested  in  bank  stock. 
It  appears  also  that  it  was  settled  as  the  public  policy  by 
successive  Legislatures,  under  the  varied  ascendency  of  par- 
ties. Whether  wise  or  unwise,  it  must  be  regarded  as  the 
policy  of  our  fathers.  It  was  regarded  as  the  safest  and 
most  profitable  mode  of  investment  of  public  moneys  for 
educational  purposes  at  that  time  within  their  reach,  and 
the  system  of  private  loans  was  abandoned.     The  guaranty 
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of  paper  money,  issued  by  incorporated  companies,  based 
OQ  public  revenues,  and  on  public  lands  and  their  proceeds, 
was  also  well  established  at  an  early  period  in  the  financial 
policy  of  this  State,  as  it  was  in  many  of  the  other  States. 
It  was  connected  with  the  supposed  necessities  of  a  new  and 
growing  country.  The  alleged  want  of  capital  to  develop 
more  rapidly  than  personal  and  private  credit  could  do  the 
resources  of  a  country  vast  in  extent,  and  almost  indefinitely 
great  in  its  resources,  aided  in  the  establishment  of  the 
system.  The  people  were  industrious,  energetic,  and  eager 
for  the  promotion  of  the  growth  of  the  country,  and  the 
creation  of  a  paper  currency,  founded  on  the  necessities  of 
the  whole  people,  for  the  united  purposes  of  education  and 
material  improvement,  was  thoroughly  fixed  in  the  public 
mind,  and  established  by  the  law-making  department  at  the 
time  of  the  meeting  of  the  Convention  in  1834. 

The  Convention  of  1834  gave  their  earnest  consideration 
to  the  subject. 

They  did  not  condemn  the  previous  policy  of  the  State. 
They  did  not  prohibit  the  investment  of  public  funds  for 
educational  purposes  in  bank  stock.  They  did  not  prohibit 
the  guaranty  of  paper  money  issued  by  incorporated  com- 
panies by  the  State.  They  not  only  left  the  previously  es- 
tablished policy  in  force,  but  declared  it  to  be  the  duty  of 
the  Legislature,  in  all  time  to  come,  to  adopt  "  a  well  regu- 
lated system  of  internal  improvement,  and  to  cherish  litera- 
ture and  science  in  all  future  periods  of  the  government." 
That  body  proceeded  to  declare  that  the  fund  called  the 
school  fund,  and  all  the  lands  and  the  proceeds  thereof, 
dividends,  stocks,  and  other  property  of  every  description 
whatever,  previously  appropriated  by  the  General  Assembly 
of  the  State,  and  all  such  as  shall  be  hereafter  appropriated, 
shall  remain  a  perpetual  fund,  the  principal  of  which  shall 
never  be  diminished  by  Legislative  appropriation,  and  the 
interest  thereof  should  be  inviolably  appropriated  to  the 
encouragement  and  support  of  common  schools  throughout 
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the  State^  and  for  the  equal  benefit  of  all  the  people,  and 
no  law  should  be  passed  authorizing  said  fund^  or  any  part 
thereof^  to  be  diverted  to  any  other  use  than  the  support 
and  encouragement  of  common  schools,  and  that  the  General 
Assembly  should  appoint  a  Board  of  Commissioners  for 
such  term  of  time  as  they  should  think  proper,  who  should 
have  the  general  superintendence,  and  who  should  make  a 
report  of  its  condition  from  time  to  time,  under  such  rules 
and  regulations  as  should  be  required  by  law ;  and  that  the 
proceeds  of  the  sales  of  the  public  lands  coming  from  the 
United  States  to  the  State  of  Tennessee  should  never  be 
appropriated  to  any  other  purposes  than  those  of  education 
and  internal  improvements.  This  provision  was  in  substan- 
tial conformity  with  the  act  of  1827.  N.  and  C,  p.  171» 
It  gave  force  and  direction  to  the  preceding  public  policy 
and  statutes. 

The  Legislature  of  1835,  ch.  23,  provided  that  the 
Treasurer  of  the  State,  the  Comptroller,  and  an  executive 
officer,  to  be  called  the  Superintendent  of  Public  Instruc- 
tion,  should  be  a  body  politic  and  incorporate,  by  the  name 
of  the  Board  of  Commissioners  of  Common  Schools;  that 
the  superintendent  should  be  the  president  of  the  board; 
that  all  sheriffs,  collectors,  corporations,  agents,  or  other 
persons  having  the  custody  of  the  common  school  fund, 
whether  the  same  be  money,  notes,  bonds,  stocks,  or  other 
property,  should  deliver  the  same  to  the  said  superintendent, 
who  should  cause  to  be  registered  the  debts  due  to  the 
school  fund,  and  all  bank  stock,  road  stock  and  other 
property  belonging  to  the  fund,  and  that  the  superin- 
tendent should  invest  the  same  by  subscribing  for  stock 
in  the  Planters'  Bank,  which  had  been  incorporated  in 
1833. 

This  act  further  provides  that  the  act  creating  the  board  of 
commissioners,  and  incorporating  the  same,  should  be  subject 
to  legislative  modification,  alteration  or  repeal,  thus  showing 
that  the   Legislature  intended   to  retain  control  over  the 
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whole  subject  matter,  as  it  was  provided  in  the  Constitution 
it  should  do  so.     See  N.  and  C,  p.  168. 

It  therefore  appears,  that  long  before  the  adoption  of  the 
Constitution  in  1834,  the  policy  of  investing  school  funds 
in  bank  stock  was  established  by  repeated  Legislative  en- 
actments; that  there  was  a  large  amount  of  funds  appro- 
priated by  legislative  enactment  to  schools,  academies,  and 
colleges  so  invested  at  the  time  of  the  adoption  of  the  Con- 
stitution of  1834;  that  the  Convention,  in  the  provison  in 
regard  to  common  schools,  recognizes  the  established  policy 
by  direct  reference  to  the  stocks  and  dividends  previously 
appropriated  to  common  schools,  and  the  Legislature  next 
succeeding  the  Convention,  did,  by  the  act  of  1835  organiz- 
ing the  board  of  commissioners  of  common  schools,  direct 
the  investment  of  the  school  fund  by  the  president  of  the 
board  in  the  stock  of  the  Planters'  Bank,  as  the  most  judi- 
cious mode  of  investing  it  for  the  purpose  of  profit,  to  be 
realized  in  the  shape  of  dividends  on  capital  invested  in 
banking  operations. 

The  Constitution  declares  that  the  lands  and  the  proceeds 
thereof,  dividends,  stocks,  and  other  property  of  every  des- 
cription, whether  previously  appropriated  by  the  General 
Assembly  for  the  use  of  common  schools,  or  which  should 
after  that  period  be  appropriated,  should  remain  a  perpetual 
fond,  and  that  the  principal  should  never  be  diminished  by 
legislative  appropriation,  and  that  no  law  should  be  made 
authorizing  said  fund,  or  any  part  thereof,  to  be  diverted  to 
any  other  use  than  the  support  and  encouragement  of  com- 
mon schools.  The  principal  shall  never  be  diminished  by 
legislative  appropriation  to  any  other  purpose,  but  the  in- 
terest arising  from  the  fund  shall  be  inviolably  appropriated 
to  the  support  and  encouragement  of  common  schools 
throughout  the  State,  and  for  the  equal  benefit  of  the  whole 
people.  The  principal  shall  never  be  appropriated  by  law 
to  any  other  use,  but  shall  remain  a  perpetual  fund,  undi- 
minished.    The  interest  shall  be  inviolably  appropriated  by 
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law  for.  the  support  of  common  schools.  This  section  of 
the  Constitution  cannot  be  construed  otherwise  than  as  a 
mandate  to  the  Legislature  to  employ  the  fund  in  such  a 
manner  as  to  secure  interest,  to  be  appropriated  from  time 
to  time  as  it  should  seem  best  to  the  support  of  common 
schools  for  the  benefit  of  the  whole  people.  The  interest 
on  this  perpetual  fund  could  only  be  secured  by  some  mode 
of  investment.  The  investment  of  the  fund  involved  a 
transfer  of  the  specific  fund  in  possession,  and  a  transfer  of 
the  ownership  of  the  specific  fund  to  the  party  receiving  it. 
The  interest  or  profit  is  the  consideration  paid  for  the  use 
of  the  specific  fund,  with  full  title  thereto,  by  the  receiver 
from  the  State,  authorizing  the  investment  and  transfer  of 
the  ownership  of  the  specific  fund.  The  Constitution  does 
not  undertake  to  tramel  the  Legislature  by  any  direction 
whatever  as  to  the  mode  of  investment.  This  was  a  matter 
of  legislative  expediency,  depending  upon  circumstances 
and  the  general  condition  of  the  country,  and  the  means  of 
investment  which  might  be  provided  from  time  to  time. 
What  would  be  safe  at  one  time  might  be  very  unsafe  in 
another  and  altered  condition  of  the  country.  The  framers 
of  the  Constitution,  therefore,  wisely  left  to  the  Legislature, 
which  should  assemble  from  time  to  time,  the  choice  of  the 
various  modes  of  investment  which  should  present  them- 
selves. They  .were  required  to  execute  the  power  vested  in 
their  hands,  and  they  had  to  judge  of  the  means  of  accom- 
plishing a  great  public  purpose  marked  out  by  the  Consti- 
tution, and  designed  for  the  benefit  of  the  whole  people. 

The  Legislature  which  had  assembled  prior  to  the  Con- 
stitution of  1834  had  invested  large  sums  in  bank  stock, 
which  had  been  appropriated  to  the  purposes  of  education. 
The  framers  of  the  Constitution  recognized  and  affirmed  the 
validity  of  the  investment  by  specific  reference  to  their 
mode  of  investment,  and  the  Legislature,  which  assembled 
immediately  after  the  adoption  of  the  Constitution,  organ- 
ized the  board  of  commissioners  of  common  schools,  and 
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directed  that  board  to  invest  the  whole  of  the  school  fund 
in  stock  of  the  Planters'  Bank. 

The  validity  of  this  investment  of  the  school  fund  in 
the  stock  of  this  bank,  which  was  controlled  by  individuals, 
was  passed  upon  by  the  Supreme  Court  of  Tennessee. 
McEwen,  superintendent,  did  not  invest  all  the  moneys  col- 
lected in  the  stock  of  the  Planters'  Bank  as  directed  by  the 
act  of  1835,  but  loaned  a  part  of  the  sums  collected  to  indi*> 
viduals,  and  a  part  of  the  money  so  invested  was  lost. 

A  bill  for  an  account  was  filed  by  the  Attorney-General, 
by  the  direction  of  the  Legislature,  against  the  superinten- 
dent, charging  him  with  delinquency  in  not  investing  the 
moneys  collected  in  the  stock  of  this  bank,  as  prescribed  by 
the  statute.  That  wise  and  able  Judge  Reese,  declaring  the 
opinion  of  the  court,  said :  ^^  It  was  never  contemplated  by 
the  Legislature  that  the  large  sums  whi^h  it  was  known  he 
(the  superintendent)  would  receive  should  continue  in  his 
hands,  and  under  his  control,  all  experience  having  shown 
that  very  large  amounts  of  funds  of  others  can  seldom,  if 
ever,  be  kept  securely,  and  interest  paid  thereon,  for  any 
length  of  time,  by  any  individual,  however  prudent  and 
honest.  The  Constitution  intended  the  principal  to  be  a 
perpetual  and  permanent  fund,  and  the  interest  to  be  cer- 
tainly paid,  for  upon  the  preservation  of  the  former,  and 
the  prompt  payment  of  the  latter,  would  depend  the  success 
and  prosperity  of  the  common  school  system." 

The  court  held  the  superintendent  delinquent  in  not  in- 
vesting the  fund  in  stock  of  the  bank,  as  prescribed  by  law, 
and  decreed  that  he  should  he  charged  with  losses  arising 
from  noncompliance  with  the  law. 

After  this  decree,  and  before  the  final  decree,  the  Legis- 
lature passed  a  resolution  appointing  ooramis.sioners  to  settle 
with  the  securities  of  McEwen,  and  declaring  that  their 
award  should  be  entered  as  the  judgment  of  the  Supreme 
Court.  On  the  presentation  of  this  award  the  validity  of 
the  resolution  was  contested  by  the  Attorney- General  for 
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the  State,  and  the  power  of  the  Legislature  and  of  the  board 
of  commissioners  of  common  schools  became  the  subject  of 
judicial  determination. 

It  was  contended  that  the  Constitution  directed  the  ap- 
pointment of  a  board  of  commissioners  of  common  schools, 
who  should  have  the  control  and  possession  of  the  fund, 
that  the  Legislature  had  established  this  board  and  incor- 
porated it  with  power  to  sue ;  that  the  fund  was  a  trust  fund, 
and  had  been  placed  and  was  in  the  hands  of  the  board ; 
that  this  suit  had  been  instituted  in  the  name  of  the  State 
and  the  board  of  commissioners  of  common  schools,  and 
that  an  account  had  been  decreed  to  be  taken,  and  that  the 
Legislature  had  no  constitutional  right  to  withdraw  this 
case  from  the  hands  of  the  commissioners  of  common  schools 
and  the  courts,  and  place  it  in  the  hands  of  another  set  of 
oommissioners,  appointed  by  the  Legislature  for  the  deter- 
mination of  the  case. 

But  the  court  said  that  the  Legislature,  in  the  absence 
of  constitutional  prohibition,  was  the  guardian  and  protector 
of  its  funds,  that  it  was  its  duty  to  see  that  such  funds  were 
properly  secured,  invested,  and  applied;  that  this  power  was 
supreme,  and  when  exercised,  could  not  be  revised  or  called 
in  question  by  any  power  whatever.  The  power  is  the  same 
whether  the  fund  be  appropriated  or  unappropriated,  whether 
it  be  set  apart  for  internal  improvement,  banking  opera- 
tions, or  any  purpose  whatever.  This  power  was  inherent 
in  the  legislative  department  of  the  State,  and  it  is  neither 
lost  or  diminished  by  the  fact  that  the  Legislature  may  have 
appointed  curators  for  the  safe  keeping  of  the  funds,  or  to 
superintend  the  distribution  of  them  in  pursuanci^  of  appro- 
priations made  by  law,  such  as  a  treasurer,  commissioners  of 
internal  improvement,  or  of  common  schools,  or  president 
and  directors  of  a  bank  based  on  state  funds.  The  power 
of  the  Legislature  over  the  school  fund  previous  to  the 
adoption  of  the  Constitution  of  1834  was  absolute.  The 
fund  might  have  been  diverted  from  the  purpose  for  which 
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it  was  created,  and  directed  in  an  entirely  different  channel. 
It  might  have  been  appropriated  to  the  payment  of  the 
Dablic  debt;  it  might  have  been  distributed  in  bounties  and 
premiums  to  our  citizens;  it  might  have  been  applied  to 
lighten  the  burthen  of  taxation  for  the  time  being,  or  in 
any  other  manner  consistent  with  constitutional  obligations. 
The  Constitution  of  1834  limited  the  power  of  the  Legis- 
lature over  this  fund  to  this  extent,  and  no  further,  to-wit. : 
That  no  law  should  be  passed  diminishing  that  fund,  but 
that  it  should  be  a  permanent  fund,  and  that  the  interest 
which  should  arise  from  the  fund  should  be  appropriated  to 
the  use  of  common  schools,  and  to  no  other  use  whatever; 
that  the  Constitotion  had  directed  that  the  Legislature  should 
appoint  a  board  of  commissioners  to  have  the  superintend- 
ence of  the  fund,  and  that  the  Legislature  had  appointed 
the  board  and  incorporated  it;  that  the  Legislature  was  not 
bound  to  incorporate  these  public  officers ;  that  this  public 
corporation  was  made  for  public  purposes,  and  that  no  pri- 
vate right  was  vested  in  it ;  that  the  power  granted  to  the 
hoard  might  be  revoked  and  rescinded  at  any  time  by  the 
Legislature.     So  said  the  court. 

The  legislative  and  judicial  history  of  the  State,  there- 
fore, shows  that  prior  to  the  adoption  of  the  Constitution  of 
1834,  it  was  the  recognized  and  habitual  policy  of  the  State 
to  invest  the  school  funds  in  bank  stock;  that  the  Constitu- 
tion of  1834  recognized  the  constitutional  existence  of  bank 
stock  as  portion  of  estate  to  be  preserved  for  the  benefit  of 
Eohools;  that  the  Legislature  of  1835,  an  able  body  assem- 
bled to  organize  the  State  Government  under  that  Constitu- 
tion, did  direct  the  investment  of  the  school  fund  in  the  stock 
of  the  Planters  Bank,  and  the  Supreme  Court  of  the  State, 
io  the  face  of  the  argument  that  this  school  fund  was  in 
part  a  trust  fund,  placed  in  the  hands  of  an  incorporate 
board  of  commissioners,  and  out  of  the  control  of  the  Leg- 
islature, did  declare  that  the  commissioners  had  no  right, 
l^al  or  equitable,  in   the  fund  as  against  the  legislative 
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power  over  the  fund;  that  they  were  public  officers,  ap- 
pointed as  other  officers  to  take  care  of  the  public  rights, 
and  the  superintendent  (an  officer  required  to  give  bond  and 
take  official  oath  as  other  officers)  was  delinquent  in  duty 
in  not  investing  the  school  fund  in  stock  of  Planters  Bank, 
as  required  by  the  act  of  1835.  Public  corporations  are  bat 
part  of  the  machinery  employed  to  carry  on  the  affairs  of 
the  State,  and  they  are  subject  to  be  modified  and  abolished 
as  the  exigency  of  the  public  service  may  require.  The 
Legislature  may  exercise  a  general  superintendence  over 
them  and  their  effects,  when  they  have  effects,  as  in  case  of 
a  county  oi*  township.  The  Legislature  have  no  authority 
to  take  away  from  a  county  its  property,  but  may  direct  the 
manner  in  which  that  property  may  be  used  for  the  benefit 
of  a  county.  27  Vermont,  704;  29  Vermont,  19;  Cooley, 
279,  239;  13  Illonois,  30;  4  Missouri,  512.  So  in  caae 
where  the  ordinance  of  1789  laid  off  16th  section  of  land 
for  the  benefit  of  schools,  and  commissioners  were  appointed, 
it  was  declared  by  the  Supreme  Court  of  Illinois  that  the 
Legislature  had  the  power  to  lease  or  sell  the  land,  to  direct 
in  what  way  school  funds  should  be  invested  and  applied. 
4  Scammon,  190. 

The  school  funds  appropriated  from  time  to  time  by  the 
Legislature  stood  subject  to  investment  in  the  Planters 
Bank  from  the  date  of  the  act  of  1835  till  the  passage  of 
the  act  of  January  19,  1838,  creating  the  Bank  of  the  State 
of  Tennessee. 

This  act  expressly  declares  that  the  whole  of  the  school 
fund,  except  such  as  may  have  been  invested  in  works  of  im- 
provement, should  constitute  a  part  of  the  capital  of  the 
Bank  of  Tennessee,  and  the  portion  of  that  fund  in  the 
hands  of  the  superintendent  should  be  paid  over  to  the  pres- 
ident and  directors  of  that  bank  '^as  capital  in  said  bank/' 
and  that  the  Governor  of  the  State,  the  Comptroller  of  the 
Treasury,  and  the  Superintendent  of  public  instructioD, 
should  dispose  of  the  stock  in  any  and  all  of  the  banks,  and 
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pay  over  the  proceeds  of  such  sales  to  the  president  and  di- 
rectors of  the  Bank  of  Tennessee. 

This  act  further  provided  that  if  the  Legislature,  then  in 
aession,  should  put  in  operation  a  system  of  common  schools^ 
the  funds  arising  from  fines,  penalties,  and  other  sources 
therein  specified  after  1837,  should  constitute  a  fund  for  an- 
nual distribution,  and  ^^  should  not  be  subscribed  in  stock  in 
said  bank/^  but  should  a  system  of  common  schools  be  not 
adopted  as  aforesaid,  then  ^'said  funds  to  be  vested  in  stock 
iQ  said  bank/^  The  English  language  cannot  make  any 
thing  plainer  than  the  intention  expressed  by  this  act  to 
make  the  school  fund  a  pan  of  the  capital  of  the  bank. 
But  there  are  two  other  portions  which  deserve  considera- 
tion in  this  connection. 

1.  The  act  or  charter  provides  that  wh^n  the  moneys  in 
the  hands  of  the  superintendent  shall,  from  time  to  time,  be 
handed  over  to  the  president  and  directors *of  the  bank,  and 
the  proceeds  of  the  sales  of  the  stocks  should  be  paid  over 
to  them,  the  president  and  directors  of  the  bank  were  re- 
quired, for  and  on  behalf  of  the  State,  and  with  a  pledge  of 
the  public  faith  and  credit,  to  issue  to  the  superintendent 
state  stock  or  certificates  of  debt. 

2.  The  act  or  charter  provided  that  of  the  dividends 
which  shall  be  declared  by  the  bank,  one  hundred  thousand 
dollars  should  be  set  apart  for  common  schools,  and  the  faith 
of  the  State  was  pledged  for  an  annual  appropriation  of  that 
amount  to  common  schools,  to  be  applied  as  the  General 
Assembly  may  direct. 

Here,  then,  this  act  exhibits  the  investment  of  the  school 
fund  in  capital  stock  of  the  bank,  the  execution  of  state 
stock,  or  certificates  of  debt,  to  be  held  as  evidence  of  the 
amount  paid,  and  the  obligation  of  the  State  for  the  amount 
with  the  pledge  of  the  State  for  an  annual  appropriation  of 
$100,000  of  the  dividends  to  the  support  of  common  schools. 

This  investment  of  the  school  fund  as  part  of  the  capital- 
stock  of  the  bank  has  been  constantly  referred  to  by  public 
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officers.  In  1842,  Williams,  president,  refers  to  the  school 
fund  as  part  of  the  capital  of  the  bank  (House  Journal,  11), 
$777,000.  In  1843-4,  the  school  fund  is  referred  to  as  a 
part  of  the  capital  of  the  bank  in  appendix  to  Senate  Jour- 
nal, p.  195,  by  the  school  committee.  In  1845-6,  Nichol, 
president,  in  report,  said  the  school  fund  was  part  of  the 
capital  stock  of  the  bank,  not  so  safe  as  stock  of  the  bank 
as  in  bonds  of  the  State — that  the  State  stood  pledged  for 
its  safety.  Senate  Journal,  p.  169.  In  1847-8,  Nicholson, 
president,  specifies  the  items  of  the  capital  of  the  bank,  and 
in  his  enumeration  he  places  the  school  fund  as  a  part  thereof. 
He  states  the  amount  going  to  schools,  according  to  the 
fund,  to  be  $78,000  annuj^lly.  In  1853  the  Comptroller  of 
the  treasury,  in  a  report,  estimates  the  school  fund  as  one  of 
the  items  of  thecapital  stock  of  the  bank.  Senate  Journal, 
p.  52.  In  1859-60,  C.  Johnson,  president,  in  a  report, 
places  the  school  fund,  as  part  of  the  capital  stock  of  the 
bank,  at  $1,200,000,  not  $1,^00,000,  as  stated  in  the  Code, 
and  that  no  certificates  of  indebtedness  or  State  stock  on 
file  in  the  public  offices.     Leg.  Doc,  p.  76. 

These  are  the  declarations  of  public  officers,  whose  duly 
it  was  to  report  the  facts,  and  they  are  evidence  which  the 
court  will  recognize.     Greenleaf 's  Ev. 

The  Code  declares  that  the  president  and  directors  of  the 
Bank  of  Tennessee  are  constituted  a  board  of  commissioners 
of  common  schools;  that  they  shall  have  the  superintend- 
ence of  the  fund,  shall  guard  it  against  diminution,  and  see 
tliat  the  interest  of  so  much  of  the  school  iund  as  consti- 
tutes a  part  of  the  capital  stock  of  the  bank,  and  all  other 
school  dividends  shall  be  paid  over  to  the  superintendent  of 
of  common  schools  throughout  the  State,  and  for  the  benefit 
of  all  the  people  of  the  State.     963,  964,  965. 

These  provisions  are  in  direct  execution  of  the  Constitu- 
tion, and  describes  the  profits  arising  from  the  school  fund 
as  the  dividends  arising  from  the  capital  stock  of  the  bank. 
So  Code  948  declares  that  the  annual  fund  for  distribution 
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consists  of  the  one  hundred  thousand  dollars  of  the  divi- 
dends of  the  Bank  of  Tennessee  as  appropriated  to  common 
schools.  So  Code  946  declares  that  the  whole  of  the  com- 
mon school  fund  shall  continue  in  the  Bank  of  Tennessee, 
where  it  is  now  invested  by  law. 

The  only  evidence  to  be  found  in  all  the  public  records, 
or  in  the  statutes  of  the  State,  which  gives  the  slightest  color 
to  the  statute  of  1865,  stating  that  this  fund  was  not  a  part 
of  the  capital  stock  of  the  bank,  but  a  mere  debt  iunded  as 
a  deposit,  is  found  in  Code  947,  which  declares  that  the 
fund  consists  of  the  sum  of  $1,500,000  deposited  in  the 
Bank  of  Tennessee,  for  which  a  certificate  of  deposit  wan 
filed  with  the  treasurer  or  superintendent.  Now,  this  is  not 
an  affirmative  enactment  of  law  declaring  that  the  previous 
law  in  the  charter,  and  always  recognized,  which  made  it  a 
part  of  the  capital  stock  of  the  bank  should  be  abrogated, 
and  capital  stock  converted  into  a  mere  deposit  subject  to  be 
withdrawn  at  any  time,  without  regard  to  the  claims  of  cred- 
itors. It  is  no  such  thing.  In  describing  the  fund,  it  un- 
dertakes  to  recite  the  facts,  and  not  to  establish  or  make 
law.  There  was  not  the  sum  of  $1,600,000  appropriated  to 
common  scbools.  It  was  not  deposited  in  the  Bank  of  Ten* 
nessee.  There  was  no  law  that  could  be  construed  in  anv 
manner  to  mean  that  the  school  fund  was  a  mere  deposit  in 
the  bank,  and  not  capital  stock.  There  was  not  and  never 
had  been  any  certificates  of  deposit  issued  to  the  superin- 
tendent and  filed.  There  was  not  any  law  which,  in  the  re- 
motest degree,  could  be  construed  as  a  direction  to  the  presi- 
dent and  directors  of  the  bank  to  issue  a  certificate  of  de- 
|)08it  to  the  superintendent  upon  the  delivery  of  the  school 
fund  to  them.  On  the  contrary,  the  charter  directed  that 
on  the  receipt  of  school  moneys  the  president  and  directors 
of  the  bank  should  issue  to  the  superintendent  state  stock 
or  certificates  of  debt,  with  the  pledge  of  the  public  faith, 
and  in  connection  therewith  declared  again  and  again  that 
the  funds  so  paid  over  to  the  president  and  directors  of  the 
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bank  should  constitute  a  part  of  the  capital  stock  of  tht^ 
hank.  The  Legislature  was  not  legislating  on  the  subject 
of  the  bank  charter.  They  were  not  acting  with  a  view  to 
modify  or  change  the  bank  charter,  or  to  affect  the  rights  of 
its  creditors,  and  no  mere  loose  declaration  of  acts  in  regard 
to  the  supposed  state  of  the  laws  can  be  construed  to  change 
or  as  meant  to  change  the  express  language  of  the  charter 
and  the  uniform  construction  of  the  charter  by  the  whole 
body  of  tlie  public  officers  authorized  by  law  to  report  and 
act  in  the  subject  matter  of  the  capital  of  the  bank.  The 
Legislature  .may  make  the  law,  but  it  has  been  decided  by 
the  Supreme  Court  of  Tennessee  that  a  legislative  opinion 
of  what  the  law  is,  is  a  nullity,  and  changes  nothing. 

The  school  fund,  therefore,  stands  as  a  part  of  the  capital 
stock  of  the  Bank  of  Tennessee.     1  Swan,  276. 

The  moneys  which  had  been  appropriated  by  law,  and 
then  by  the  Constitution,  for  the  support  of  the  common 
schools,  having  been  realized  by  sale  of  the  stock  of  banks 
in  which  it  was  invested,  and  which  were  controlled  by  in- 
dividuals, were  now  invested  in  the  stock  of  a  bank  in  which 
the  State  was  the  sole  stockholder.  The  State  owned  the 
stock  of  the  bank,  and  the  State  owned  the  school  fund,  and 
the  president  and  directors  of  the  bank  were  constituted 
the  board  of  common  school  commissioners,  and  the  super- 
intendent was  called  an  executive  officer  in  the  act  of  1835. 
He  gave  bond  to  the  State  for  the  faithful  discharge  of  his 
duties,  and  took  the  usual  official  oath.  The  bank  was  crem- 
ated in  the  name  of  the  State,  and  for  the  benefit  of  the 
State. 

Was  the  bank  chartered  in  conformity  with  constitutional 
law?  The  judicial  decisions  leave  no  doubt  on  the  subject. 
The  State  of  Kentucky  incjorporated  a  banking  institution 
with  usual  powers.  The  directory  were  elected  by  joint 
ballot  of  both  houses  of  the  Legislature.  The  bank  was 
the  exclusive  property  of  the  State.  The  notes  were  issued 
and  debts  contracted  in  the  faith  of  the  proceeds  of  the 
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public  lands,  and  on  the  faith  of  the  funds  of  a  former  bank 
owned  by  the  State.  The  dividends  were  directed  to  be 
paid  into  the  treasury  of  the  State,  and  the  notes  were  re- 
ceivable in  payment  of  public  dues.  The  Supreme  Court 
of  the  United  States  said  a  uniform  exercise  of  the  power 
to  incorporate  banking  institutions  by  the  state  govern- 
ments, affords  no  unsatisfactory  evidence  that  the  power  has 
been  rightfully  exercised.  It  is,  indeed,  not  conte-ted  at 
the  bar.  It  is  also  admitted  that  a  state  may  own  stock  in 
a  bank,  but  it  is  contended  that  it  cannot  become  the  ex- 
clusive owner  of  the  stock.  They  give  no  rule  by  which 
the  interest  of  the  State  in  such  institutions  must  be  grad- 
uated, nor  at  what  point  the  exact  limit  shall  be  fixed.  May 
a  state  own  a  fourth,  a  third,  or  three-fourths  of  the  slock? 
If  the  proper  limit  be  passed,  does  the  charter  become  un- 
constitutional? and  is  its  unconstitutionality  sustained  if  it 
recede  from  that  limit?  If  a  state  may  own  part  of  the 
stock  of  a  bank,  we  know  of  no  principle  which  prevents 
it  from  owning  the  whole.  As  a  stockholder  in  a  bank,  it 
can  exercise  no  more  power  than  any  other  stockholder. 

The  court  said  that  the  banking  charter  having  provided 
for  a  specific  fund  subject  to  legal  process  by  the  creditors 
of  the  bank,  the  notes  issued  by  it  were  not  bills  of  credit, 
and  the  law  creating  the  bank  was  valid.  Briscoe  v.  Com. 
B.  Ky.,  11  Pet.,  326. 

This  case  was  decided  in  1837.  In  1851  the  same  prin- 
ciple was  settled  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  ITie  Bank  of  the  State  of  Alabama  v.  Dar- 
ringion,  13  How.,  17.  The  court  say  the  State  was  the  sole 
stockholder.  The  capital  stock  was  raised  by  the  proceeds 
of  the  sale  of  bonds  and  lands  of  the  State.  The  dividends 
were  devoted  to  public  purposes.  The  directors  were  ap- 
pointed by  the  State,  and  the  faith  of  the  State  was  pledged 
for  the  redemption  of  its  bills  and  notes.  The  validity  of 
this  charter  was  assailed,  as  in  the  case  in  11  Pet.,  on  the 
ground  that  the  Constitution  of  the  United  Slates  prohib- 
26 — VOL.  5. 
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it€d  any  state  from  issuing  hills  of  credit ;  that  the  issuanoe 
of  noteSy  bonds  on  public  funds^  and  for  the  redemption  of 
which  the  faith  of  the  State  was  pledged,  was  a  bill  of 
<;redit.  But  the  court  sustained  the  validity  of  the  charter, 
on  the  ground  that  the  State  bad  the  right  to  charter  banks, 
to  take  the  stock,  and  having  provided  a  specific  fund 
pledged  to  the  creditors  of  the  bank  by  legal  execution^  it 
was  therefore  valid.  There  has  been  similar  charters  in 
Mississippi;  Arkansas,  Indiana,  and  in  many  other  staten, 
in  none  of  which  have  such  charters  been  annulled  by  judi- 
cial decree  qn  the  ground  of  unconstitutionality. 

The  decision  in  the  case  of  the  Commonwealth  Bank  of 
Kentucky  was  made  in  1837,  and  in  1838  the  Bank  of  the 
State  of  Tennessee  was  incorporated.  As  to  the  question 
of  constitutional  validity,  it  settled  it  in  all  the  states  in 
which  banks  were  incorporated  in  which  the  exclusive  own- 
ership was  in  the  State. 

The  investment  therefore  of  the  common  school  fund, 
whether  owned  by  the  State  as  a  sovereign  power  or  as  a 
constitutional  fund  devoted  by  the  Constitution  to  s[>ecific 
purposes,  or  as  a  fund  held  in  special  trust  for  subordinate 
municipal  divisions,  it  was  a  constitutional  and  valid  in- 
vestment. 

So  far  as  regards  the  great  body  of  the  school  fund  is 
<}oncerned,  it  has  no  feature  of  trust  on  it  whatever.'  This 
was  urged  on  the  Supreme  Court  in  the  case  of  the  Stale  v. 
MeEwen,  and  not  noticed  directly,  but  the  authority  over 
the  fund  declared  not  to  be  subject  to  revision  by  the  judi- 
ciary, the  Legislature  having  the  choice  of  the  means  neces- 
sary to  make  the  fund  profitable ;  but  it  cannot  be  gravely 
<3ontended  that  a  fund  raised  by  the  whole  people  for  the 
benefit  of  the  whole  people,  is  a  trust  fund,  merely  because 
the  Legislature  is  prohibited  from  appropriating  the  fund  to 
any  other  purpose  than  the  support  of  common  schools.  A 
trust  in  a  judicial  sense,  capable  of  judicial  administration, 
must  be  founded   on  funds   coming   from  some   external 
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9oarce  and  dedicated  to  certain  persons  or  localities.  This 
is  no  trust ;  but  if  any  portion  of  the  school  fund  were  held 
by  the  Legislature  in  trust,  still  the  Legislature  in  its  sover- 
eign capacity  enacts  such  regulations  in  regard  to  the  in- 
vestment of  trust  funds  as  it  may  deem  expedient,  by  gen- 
eral law  or  otherwise.  It  did  direct  this  investment  in 
bank  stock  in  conformity  with  the  long- established  prac- 
tices of  the  State.  Judge  Story  states  that  English  courts 
of  chancery  sanction  the  investment  of  trust  funds  in  the 
public  securities  of  the  kingdom,  in  bank  stock,  in  East 
India  stock,  exchequer  bills,  and  in  annuities,  as  well  as 
upon  mortgage  securities  upon  real  estate  in  England  or  iu 
Wales.     Story,  sec.  1296. 

The  questions  which  have  generally  arisen  in  the  courts 
in  regard  to  the  mismanagement  and  loss  of  trust  funds  by 
the  trustee,  have  arisen  in  the  efibrts  of  the  beneficiaries  to 
subject  the  trustee  to  individual  responsibility  for  the  mis- 
management and  loss  of  the  funds,  and  to  remove  the  trus- 
tee as  for  an  illegal  or  fraudulent  investment  whereby  they 
were  lost.  No  such  question  can  arise  in  this  case.  The 
bill  is  not  formed  with  that  view.  The  bill  presents  no 
parties  asking  such  a  decree,  or  in  whose  favor  a  decree 
would  be  rendered.  The  board  of  commissioners  of  com- 
mon schools  could  be  stricken  out,  and  without  impairing 
thereby  any  decree,  proper  or  legal,  in  the  aspect  the  case 
here  assumes.  It  will  not  be  argued  that  the  judicial  de- 
partment of  the  State  could  remove  the  legislative  depart- 
ment from  the  control  of  the  fund  upon  any  of  the  usual 
grounds  upon  which  a  court  of  chancery  acts  in  the  case  of 
individuals,  as  in  cases  of  gross  profligacy,  insolvency  or 
insanity.  So  the  State,  as  far  as  regards  its  liability  for  any 
part  of  the  school  fund  held  in  absolute  ownership  or  in 
trust,  by  the  act  which  made  the  whole  of  the  school  fund 
a  part  of  the  capital  stock,  and  subjected  the  money  so  en- 
trusted to  the  hazards  of  commercial  enterprise,  did  then 
order  the  execution  of  state  stock  in  the  name  of  the  State, 
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and  with  the  pledge  of  the  public  faith  to  stand  as  perma- 
nent evidence  of  the  absolute  liability  of  the  State  to  per- 
petuate that  fund  for  the  purpose  specified  as  in  the  Consti- 
tution. *SOy  after  it  was  supposed  the  bank  was  insolvent 
and  the  Sta.te  had  seized  the  specie  in  the  custody  of  its 
officers  and  appropriated  it  to  the  payment  of  the  debts  of 
the  State,  the  Legislature  by  statute  recited  the  provisions 
of  the  Constitution'  that  the  fund  should  be  inviolably  ap* 
propriated  to  the  support  of  common  schools,  and  that  the 
school  fund  should  constitute  an  indebtedness  and  liability 
on  the  part  of  the  State  for  the  purpose  specified  in  the 
Constitution  ;  and  by  subsequent  act  that  act  was  amended 
so  as  to  declare  that  the  interest  arising  from  the  school 
fund  should. constitute  an  indebtedness  and  liability  subsist- 
ing against  the  State.  [See  Kevised  Statutes,  962,  963.] 
The  State  is  permanent,  and  viewed  in  the  light  of  pecuni- 
ary responsibility  for  its  obligations,  must  be  regarded  as 
pledging  all  the  real  estate  within  its  boundaries,  and  all 
the  wealth  of  those  who  may  inhabit  the  State  now  or  here- 
after, for  the  payment  of  the  interest.  Can  the  value  of  a 
permanent  indebtedness  be  placed  on  a  more  lasting  basis 
than  that  which  is  charged  by  the  Constitution  upon  a  free 
state  for  purposes  of  education  within  its  boundaries  ? 

The  State  may  have  lost  the  capital  of  the  State  Bank, 
but  the  apprehension  of  a  loss  of  the  school  fund  as  an  ar- 
gument to  be  addressed  to  the  judicial  department,  is  ab- 
surd when  predicated  on  the  permanent  acts  of  the  legisla- 
tive department. 

The  Supreme  Court  has  utterly  rejected  the  idea  of  pre- 
serving this  fund  by  securing  better  curators  than  the  suc- 
cessive Legislatures  which  assemble  from  time  to  time  un- 
der the  Constitution  of  the  State. 

The  Legislature  of  Tennessee,  in  1838,  declared  the 
whole  of  the  school  fund  a  part  of  the  capital  stock  of  the 
bank.  It  then  guaranteed  the  perpetuity  of  the  fund,  and 
in  1870  it  substantially  declared  the  same  guarantee.     The 
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act  of  1838  was  based  on  the  idea  that  the  State  had  sub- 
jected the  school  fund  to  the  hazards  of  a  commercial  en- 
terprise by  making  it  a  part  of  the  capital  stock  of  the 
State  Bank,  and  the  State  reaffirming  the  perpetuity  of  the 
fund. 

Bat  if  this  fund,  or  any  part  thereof,  be  regarded  as  held 
in  trust,  and  had  representatives  in  the  boards  of  commis- 
sioners of  common  schools,  or  in  the  trustees  of  colleges 
and  academies,  or  if  there  were  living  beneficiaries  in  all 
the  counties  of  the  State  with  courts  open  to  them,  why  did 
they  not  at  the  outset  appeal  to  the  judiciary  to  arrest  this 
hazardous  and  illegal  investment  of  their  funds?  Years 
elapsed  before  the  funds  were  reduced  to  the  possession  of 
the  directors  of  the  bank  after  the  charter  was  enacted. 
Why  did  net  the  trustees  of  colleges  and  academies  arrest 
the  investment  in  bank  stock  in  1817?  Why,  in  the  long 
stretch  of  time,  did  not  those  independent  powers,  those 
beneficiaries,  prevent  the  investment  of  their  funds  in  the 
old  State  Bank,  in  the  Union  Bank,  in  the  Planters'  Bank? 
When  the  Superintendent  of  Public  Instruction  was  direct- 
ed to  collect  and  pay  over  to  the  Bank  of  Tennessee  these 
trust  funds  and  take  in  place  thereof  state  stock  with  the 
pledge  of  the  public  faith,  why  did  not  the  beneficiaries 
aforesaid  and  their  representatives  appeal  to  the  judiciary 
to  arrest  an  illegal  and  unconstitutional  measure?  If  the 
representatives  of  the  school  fund,  and  of  colleges  and 
academies,  existed  as  independent  powers  in  the  land,  con- 
tinuous in  existence  as  the  State  itself,  why  did  they  receive 
during  the  whole  period  of  the  existence  of  the  bank  the 
sum  of  $100,000  annually  as  an  appropriation  to  the  cause 
of  edacation?  Why  the  sum  of  $18,000  annually  to  col- 
leges and  academies  ? 

They  sanctioned  and  confirmed  these  contracts  of  invest- 
ment by  receiving  the  bonds  of  the  State  and  the  annual 
appropriations  of  the  dividends  by  the  State  for  the  use  and 
benefit  of  these  alleged  beneficiaries.     These  alleged  corpo- 
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rations  and  beneficiaries  must  be  governed  by  these  perma- 
nent rules  established  for  the  security  of  the  rights  of  cred- 
itors, when  they  come  in  conflict  with  such  creditors.  They 
are  estopped.  There  is  a  time  when  all  human  transactions 
on  the  doctrine  of  acquiescence  and  estoppel  are  considered 
as  closed  and  settled  for  good  or  evil.  The  great  principle 
which  operates  here  is^  that  parties  under  no  incapacity  or 
disability,  having  sanctioned  and  participated  in  bai^ains 
and  arrangements  for  their  benefit,  and  received  the  full 
benefit  of  such  arrangements  running  through  long  periods 
of  time,  must  be  held  bound  by  such  bargains  and  arrange- 
ments. The  opposite  doctrine  would  open  the  doors  for 
boundless  litigation  and  fraud.  See  Story,  ch.  44,  Bed- 
field's  edition. 

This  must  be  regarded  as  an  executed  transaction,  closed 
forever,  with  all  separate  rights  merged  in  the  execution  of 
the  contract  which  placed  that  money  in  the  hands  of  the 
president  and  directors  of  the  Bank  of  Tennessee  as  a  part 
of  the  capital  stock  thereof. 

Now,  what  is  the  capital  stock  of  an  incorporated  institu* 
tion?  It  is  that  fund 'money,  estate,  real  and  personal,  au- 
thorized and  required  by  law,  to  be  placed  in  the  hands  of 
the  directors  or  managers  to  enable  them  to  accomplish  the 
purposes  of  the  charter  and  organization. 

If  the  charter  authorizes  the  construction  of  a  railroad, 
the  money  and  eflTects  placed  in  the  hands  of  the  directors, 
or  agreed  to  be  placed  in  their  hands,  are  for  the  purpose 
of  procuring  the  right  of  way,  grading  the  track  and  fiir^ 
nishing  iron,  lumber,  materials  and  service  for  the  comple- 
tion of  the  structure,  etc. 

If  the  charter  contemplates  the  establishment  of  insur- 
ance operations,  then  the  funds  paid,  or  secured  to  be  paid, 
by  the  deposit  of  public  and  private  securities,  these  funds 
paid  or  secured  to  be  paid,  when  demanded  by  the  necessi- 
ties  of  the  company,  are  placed  there  for  the  purpose  of 
meeting  engagements  arising  from  losses  by  death,  fire  and 
accidents. 
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If  the  charter  authorizes  the  business  of  banking,  that  is, 
to  deal  in  exchange,  to  receive  and  pay  out  deposits,  to  issue 
notes  and  to  deal  in  state  stocks,  the  capital  stock  is  that 
sam  of  money  subscribed,  or  those  securities,  public  and 
private,  which  may  be  placed  in  the  hands  of  the  directors 
to  discharge  the  debts  and  obligations  which  they  may  law- 
fully create.  The  capital  stock  of  the  Bank  of  Tennessee 
to  be  employed  in  banking  operations,  consisted  of  the 
school  fund,  the  surplus  revenue,  and  an  additional  sum  to 
be  raised  by  the  sale  of  state  bonds,  or  otherwise, — the  ag- 
gregate to  amount  to  five  millions.  By  the  general  rules  of 
law,  the  estate  of  the  stockholders,  real  or  personal,  is  ex- 
empt from  seizure  for  the  debts  created  by  the  corporation 
ixx  its  operations.  The  capital  stock  pdid,  or  agreed  to  be 
paid,  by  the  stockholders  becomes  the  property  of  the  cor- 
poration for  the  payment  of  all  debts  created  by  the  corpo- 
ration managers  in  the  execution  of  their  functions.  Hence 
the  stringency  in  the  application  of  the  corporate  funds  to 
corporation  debts. 

The  Supreme  Court,  in  Brightwell  v.  Mcdlory,  says :  "  It 
is  a  mistake  to  suppose  that  the  stock  of  an  individual  in  a 
bank  consists  of  so  much  money  owned  by  him  in  a  bank. 
The  money  in  the  bank  is  the  property  of  the  institution, 
to  the  ownership  of  which  the  stockholder  has  no  more 
right  than  any  other  person  not  at  all  connected  with  the 
bank.  The  stockholder  has  the  entire  ownership  of  his 
own  stock,  and  may  sell  and  transfer  it.  The  certificate  of 
stock  declares  that  he  is  entitled  to  so  many  shares  of  the 
capital  stock.  They  entitle  him  to  his  proportion  of  the 
profits  which  may  be  declared  from  time  to  time,  and  when 
the  institution  closes  business,  to  his  proportion  of  the  cap- 
ital stock  and  profits  which  may  remain  to  be  distributed." 
10  Yer.,  198;  A.  &  A.,  318.  In  the  case  of  Union  Bank 
V.  The  IStatty  the  Supreme  Court  says  that  the  capital  stock 
of  a  bank  is  the  whole  undivided  interest  paid  in  by  the 
stockholders,  the  legal  right  to  which  is  vested  in  the  cor- 
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porate  body  for  the  purposes  of  the  act  of  incorporation ; 
that  by  bank  stock  is  meant  the  right  of  stockholder  to  an 
interest  in  the  dividends  and  the  right  to  a  distributive 
share  of  the  effects  of  the  bank  on  hand  at  the  time  of  the 
expiration  of  the  charter.     9  Yer.,  501. 

The  case  of  Wood  v.  Dummer,  3  Mason^  308,  was  the 
case  of  a  bill  filed  by  a  noteholder  against  a  part  of  the 
stockholders  of  a  bank,  who  had  divided  the  effects  of  the 
bank  among  themselves  without  payment  of  the  debts. 
Story  says:  "The  charter  relieved  the  stockholders  of  in- 
dividual liability  for  the  debts  contracted  by  the  managers 
of  the  corporate  body,  and  substituted  instead  thereof  the 
capital  stock  of  the  bank.  To  this  fund  credit  was  given 
as  the  only  means  of  payment,  which  upon  general  princi- 
ples, as  well  as  legislative  intention,  was  to  be  deemed 
pledged  for  the  payment  of  the  debts  of  the  corporate 
body."     See  Story's  Eq.  Jur.,  sec.  1252. 

In  the  case  of  The  Ohio  Life  Ins.  Co.  v.  The  NashviUe 
Ins.  Co. J  11  Hum.,  31,  a  bill  was  filed  against  the  latter 
'  company  and  the  stockholders  to  subject  them  to  pay  a  debt 
due  the  former  company  contracted  by  the  corporate  body. 
The  court  said :  "  The  capital  stock  is  the  fund  provided 
and  intended  to  be  kept  for  the  security  and  benefit  of  the 
creditors  of  the  corporation.  The  stock  subscribed  and 
agreed  to  he  paid  becomes  the  property  of  the  corporation, 
and  the  creditors  may  enforce  its  payment  in  equity."  8 
Cow.,  396. 

The  interest  of  the  stockholder  is  in  the  dividends,  and  at 
the  dissolution  of  the  corporation  to  demand. a  return  of  the 
subscription  paid  or  the  residue.  Until  the  payment  of  the 
debts  the  interests  of  the  stockholders  is  to  be  regarded  as 
in  all  respects  subordinate  to  the  demands  of  the  creditors. 
They  haye  no  right  to  withdraw  it,  or  in  any  way  to  dimin- 
ish it  or  endanger  it  to  the  prejudice  of  the  creditors."  The 
sum  of  money  which  the  State  withdrew  from  the  hands  of 
the  president  and  directors  of  the  bank  in  1865  by  the 
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seizure  and  appropriation  of  J460,000  of  specie^  and  appro- 
priation of  the  same  to  the  payment  of  obligations  of  the 
State,  was  in  violation  of  the  contract  with  the  creditors  of 
the  bank,  whose  rights  to  the  fund  attached  as  soon  as  these 
contracts  were  made.  The  stockholders  are  not  the  cred- 
itors  nor  the  sureties  of  the  corporation.  They  are  its 
debtors  till  their  subscriptions  are  discharged. 

The  Eaton  Manufacturing  Company  having  exhausted 
their  effects,  the  creditors  filed  their  bill  against  the  stock- 
holders to  subject  them  to  the  payment  of  their  unpaid  sub- 
scriptions. The  Supreme  Court  of  Georgia  say,  the  capita^ 
stock  is  the  amount  fixed  by  the  stockholders  as  their  stake 
in  the  concern,  upon  which  they  ^ot  their  credit  and  trans- 
acted their  business.  It  may  not  all  be  paid,  still  they  are 
liable  for  the  amount  so  fixed.  A  case  might  be  made  out 
where  the  stockholders  would  be  enjoined  from  paying  out 
dividends  till  the  debts  were  paid,  and  to  compel  them  to 
pay  back  dividends  which  had  been  p>iid  out  of  the  capital 
stock.  The  whole  capital  stock  is  a  fund  held  to  pay  debts 
which  cannot  be  distributed  or  otherwise  divided  among  the 
Htockholders  till  the  debts  are  paid. 

The  credit  is  gained  on  the  promise  of  the  stockholders  to 
pay  in  given  sums  of  money,  and  the  creditors  trust  to  the 
stockholders'  promises,  as  well  as  the  effects  in  the  hands  of 
the  directory.  Aug.  and  A.,  612;  2  Denio,  119;  10  Page, 
299 ;  27  Eng.  L.  and  Eq.,  572. 

The  Supreme  Court  of  the  United  States  put  the  liability 
for  unpaid  subscriptions  on  the  higher  ground  of  contract 
between  the  stockholders  and  the  creditors.  In  the  case  of 
Caief  V.  Hawthorney  2  Wall.,  20,  where  the  charter  of  a  rail- 
road provided  lor  the  individual  responsibility  of  the  stock- 
holders, the  Supreme  Court  say  this  was  not,  in  form,  an  ex- 
press personal  contract,  but  it  was  an  agreement  resulting 
from  the  acts  of  the  parties  through  the  charter,  and  the  ac- 
ceptance thereof  by  the  contractors  on  the  faith  of  the  prop- 
ositions so  put  forth. 
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So,  in  the  case  of  Ogilvee  v.  Knox,  Ins.  Oo,,  22  How.,  389, 
the  court  say :  "The  complainants  are  the  creditors  of  the 
insarance  company.  The  defendants  are  the  stockholders, 
and  are  severally  charged  as  debtors  to  the  corporation  for 
the  unpaid  portion  of  the  stock  subscribed  by  them.  The 
company  is  insolvent,  or  at  least  unable  to  pay  its  creditors, 
without  calling  in  the  capital  subscribed  and  secured,  but 
not  paid  in  cash.  This  bill  is  filed  to  compel  the  stock- 
holders or  debtors  to  the  corporation  to  pay  the  amount  of 
their  debts  in  order  that  the  creditors  may  obtain  satisfac- 
tion. As  stockholders  who  have  not  paid  in  the  whole 
amount,  they  stand  in  the  relation  of  debtor  to  the  corpora- 
tion for  the  several  amounts  due  by  each  of  them.  When 
a  number  of  persons  are  incorporated  to  carry  on  the  business 
of  insurance,  the  stock  subscribed  by  them  constitutes  the 
capital  publicly  pledged  to  all  who  deal  with  them.  This 
company  did  not  require  the  payment  of  more  than  ten  per 
cent,  of  the  subscriptions,  leaving  in  the  hands  of  the  stock- 
holders ninety  |)er  cent,  thereof,  and  substituting  their  notes 
or  other  securities  in  lieu  of  money.  Then  every  stock- 
holder became  a  borrower  from  or  debtor  to  the  capital 
stock  of  the  company.  The  amounts  retained  by  the  stock- 
holders is  as  much  a  part  of  the  capital  stock  pledged  to  the 
creditors  as  the  money  actually  paid  in,  where  that  part  of 
the  capital  stock  represented  by  their  securities  is  required 
to  pay  the  creditors  of  the  company."  It  was  therefore  or- 
dered that  a  decree  be  entered  against  the  stockholders,  who 
are  made  defendants,  for  such  sums  as  may  be  due  frona 
them  severally  on  these  shares,  ect. 

It  has  been  declared  that  a  bill  may  be  filed  at  the  in- 
stance of  a  creditor  for  the  sequestration  of  the  rights,  fran- 
chises and  property  of  a  railroad  corporation,  and  for  the  ap- 
pointment of  a  receiver  with  power  to  collect  from  its  stock- 
holders their  unpaid  subscriptions,  though  it  may  have  no 
property  except  such  unpaid  subscriptions.  See  Brightlv 
Digest  Sup.  67,  citing  2  Black,  C.  C.  R.     And  when  a  cor- 
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poratioD  expires  by  lapse  of  time^  or  is  forfeited  by  lega! 
proeeedingSy  the  rights  of  creditors  survive  and  have  an 
available  existence  against  the  effects  of  the  defunct  corpo- 
ration, whether  it  exists  in  the  shape  of  real  or  personal 
property,  or  debts  due  by  subscription  or  otherwise.  They 
survive  as  completely  as  the  rights  of  a  creditor  do  to  the 
whole  of  the  efR^sts  of  a  dead  man.  Bacon  v.  Robertson,,  18 
How.,  480;  Lum  v.  Robertson,  6  Wall.,  277  ;  Mvmm  v.  Po- 
iamac  Co,,  8  Pet. 

The  leading  principles  above  set  forth  were  established  in 
tke  great  and  well  considered  case  of  Curria  v.  State  of  Ar^ 
htMsas,  17  How.  In  that  case  the  capital  of  the  bank  was 
famidbed  by  the  State  exclusively,  and  placed  for  banking 
operations  in  the  hands  of  directors  appointed  by  the  State 
authorities.  On  the  accruing  ipsolvency  of  the  bank,  the 
State,  by  acts  of  the  Legislature,  seized  the  remaining  estate 
of  the  bank,  its  specie,  its  bonds,  mortgages  and  other  effects, 
ajid  appropriated  them  to  the  payment  of  the  debts  of  the 
Slate.  The  creditors  sued  the  State  under  the  statute  law 
of  the  State  authorizing  the  State  to  be  sued.  The  whole  of 
the  effects  seized  by  the  State  were  declared  to  be  a  part  of 
the  capital  stock  and  property  of  the  bank,  pledged  as  cap- 
ital stock  to  be  used  in  banking  operations,  and  pledged  to 
the  payment  of  the  debts  of  the  bank,  and  that  all  action  by 
the  legislative  authority  to  divert  the  effects  from  the  purposes 
deaignated  in  the  charter,  and  appropriate  them  to  the  pur- 
poses of  the  State,  were  of  no  validity  whatever. 

It  is  established,  therefore,  by  a  long  series  of  decisions 
io  England  and  in  the  United  States,  running  through  a 
long  series  of  time,  that  the  capital  stock  of  all  incorporated 
companies  must  be  kept  up  and  preserved  as  a  fund,  by  law 
and  public  understanding  pledged  specifically  for  the  pay- 
ment of  all  debts  which  said  corporations  may  lawfully 
create ;  that  the  unpaid  subscriptions  constitute  a  part  of  the 
capital  stock,  and  are  also  pledged  for  the  payment  of  the 
debts;  that  the  rights  of  stockholders  are  to  dividends  and 
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residue^  and  are  altogether  subordinate  to  the  rights  of  the 
creditors,  and  that  they  cannot  diminish  the  capital  stock  to 
the  prejudice  of  creditors — as  in  the  Ohio  Life  Ins,  Co.  v. 
N.  Ins.  Go,;  that  they  cannot  divide  the  capital  stock 
amongst  the  stockholders  without  payment  of  debts — as  in 
Wood  V.  Dummer;  that  they  cannot  distribute  the  capital 
stock  in  dividends — ^as  in  the  Easton  Manufacturing  Com- 
pany ;  that  they  cannot  escape  responsibility  by  a  modifica- 
tion or  repeal  of  the  law — as  in  Galef  v.  Hawthorne ;  nor 
evade  liability  by  the  substitution  of  worthless  notes  as  se- 
curities for  their  own  stock  notes — as  in  Nathan  v.  WkUlodk, 
9  Page ;  nor  withdraw  their  stock  by  bill  in  equity,  before 
the  debts  are  paid,  and  corporation  closed — as  in  Woodfork 
V.  Planters'  Bank,  3  Col.,  488 ;  nor  enforce  set-off  against 
calls,  but  must  pay  up  and  share  with  other  creditors ;  nor 
evade  the  claims  of  creditors  by  sale  of  the  effects  and  ap- 
propriation of  the  proceeds,  for  the  court  will  subject  the 
property  in  the  hands  of  holders  with  notice,  and  where  the 
charter  is  extinguished  by  lapse  of  time  or  by  forfeiture,  the 
debts  remain  and  are  charged  on  the  effects,  for  the  extinc- 
tion of  remedy  at  law  furnishes  the  grounds  of  equity  juris- 
diction to  sustain  the  trust  and  enforce  the  rights  of  cred- 
itors against  estate  pledged  for  the  payment  of  their  de- 
mands, to  the  exclusion  of  others. 

This  stringent  subjection  of  the  capital  stock  of  incorpo- 
rated companies  to  the  satisfaction  of  the  debts  of  those  who 
contract  with  the  corporate  managers,  stands  on  the  satisfac- 
tory and  well  sustained  ground,  that  by  the  general  princi- 
ples of  law  the  individual  property  of  the  stockholder  is 
exempt  from  subjection  to  the  payment  of  corporate  debts, 
and  they  are  forced  to  look  to  corporate  funds  alone  for  pay- 
ment ;  and  if  so,  it  is  necessary  that  the  capital  stock  should 
stand  pledged  and  specially  guarded  against  withdrawal, 
diminution  or  distribution  to  protect  the  creditors  from 
fraud,  and  to  give  solidity  and  credit  to  corporations  to  en- 
able them  to  accomplish  the  purposes  of  their  organization. 


DECEMBER  TERM,  1875.  413 


State,  and  Watson,  Trastee  v.  Bank  of  Tenneaaee. 


Having  showD  that  the  school  fund  was,  by  the  charter, 
ooDstituted  a  part  of  the  capital  stock  of  the  bank,  and  that 
it  was  therefore  specifically  pledjred  against  withrawal,  di- 
miDutioD  or  distribution  till  the  debts  were  all  paid,  it  fol- 
lows that  the  instruction  by  the  General  Assembly  to  the 
bank  to  pay  the  sum  of  |1, 500,000  to  the  Treasurer  of  the 
State,  as  a  preferred  claim  against  the  effects  of  the  bank^ 
was  in  violation  of  the  obligation  of  the  contract  made  by 
the  State  that  the  school  fund  should  be  a  part  of  the  capi- 
tal stock  of  the  bank,  and  that  any  assignment  made  to  a 
trustee  with  such  instruction  should  be  disregarded,  and  the 
funds  of  the  bank  appropriated  to  the  payment  of  the  debts, 
and  that  the  sum  of  $460,900  in  specie,  taken  from  the 
officers  of  the  bank  as  school  fund  and  appropriated,  was 
in  violation  of  law  and  the  rights  of  creditors,  and  that 
the  State  must  be  held  accountable  to  the  creditors  for  that 
amount  so  withdrawn. 

But  if  the  school  fund  was  a  trust  fund,  and  there 
were  proper  representatives  of  that  fund  before  the  court 
holding  rights  hostile  to  those  of  the  State,  and  if  the  in- 
vestment of  the  school  fund  as  capital  of  the  bank  was  ille- 
gal and  void,  then  the  State  would  be  bound  to  make  up 
the  deficiency  of  $1,500,000,  which  it  agreed  to  supply  and 
never  did  supply.  If  the  school  fund  never  was  legally  a  part 
of  the  capital  stock  of  the  bank,  how  has  the  State  supplied 
the  five  millions  pledged  to  the  creditors  of  the  State?  If 
the  court  shall  declare  this  school  fund  no  part  of  the  capi- 
tal stock  of  the  bank,  the  State  has  unquestionably  violated 
die  covenants  of  the  charter  that  such  fund  should  be  a  part 
of  the  capital  stock,  and  the  State  being  before  the  court  as 
a  party,  the  court  is  bound  to  do  complete  justice  by  enter- 
ing a  decree  against  the  State  in  favor  of  the  creditors  for 
the  amounts  which  it  had  pledged  for  the  payment  of  cor- 
porate debts,  and  which  it  did  not  supply. 

This  is  an  established  power,  vested  in  courts  of  chan- 
cery. 
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The  State  of  Tennessee  drew  from  the  Bank  of  Tennessee 
the  sam  of  $465,487  and  appropriated  the  amount  so  drawn 
to  the  payment  of  the  ordinary  and  current  expenditures  of 
the  State.  The  record  does  not  show  whether  it  was  drawn 
out  prior  to  the  6th  day  of  May  or  afterwards.  This  was 
lawfully  appropriated.  The  State  Legislature  in  1861^  afber 
the  6th  day  of  May,  1861,  drew  from  the  bank  the  sum,  say 
^3,800,000  or  more.  This  was  paid  on  checks  of  the  miK- 
tary  and  financial  board  in  the  purchase  of  eight  per  cent. 
bonds  issued  by  the  State,  bearing  eight  per  cent,  interest, 
and  coming  to  maturity  in  ten  years.  See  Acts  of  1861. 
The  president  of  the  bank  at  that  time  (Torbett)  states  that 
he  purchased  them  because  he  believed  it  was  the  interest  of 
the  bank  to  take  them.  The  cross-bill  states  that  the  bank 
was  required  to  take  them.  The  fact  is  otherwise,  and  a  mo- 
tion is  pending  to  amend  the  record  by  making  the  allegation 
<3orrespond  with^  the  statement  of  the  president.  These 
bonds  are  in  the  hands  of  the  trustee  of  the  bank,  and  held 
lis  a  part  of  the  effects  of  the  bank,  subject  to  the  order  and 
decree  of  the  court  as  to  the  validity  and  disposition  thereof. 

The  statute  under  which  it  seems  these  bonds  were  issued, 
<leclares  that  they  were  to  be  issued  for  the  defense  of  the 
State.     The  money  drawn  was  so  appropriated. 

It  may  be  argued  that  the  State  of  Tennessee  did  not,  by 
its  lawfully  authorized  officers,  take  and  appropriate  the 
money  so  withdrawn  in  payment  of  its  ordinary  and  current 
expenditures,  and  in  the  purchase  of  bonds  issued  by  the 
authority  aforesaid,  and  that  these  complainants  who  depos- 
ited their  money  in  the  hands  of  the  directory  of  the  Bank 
of  Tennessee  after  the  5th  day  of  May,  1861,  did  not  deposit 
the  same  in  the  hands  of  a  directory  lawfully  authorised  to 
receive  such  deposits. 

In  reference  to  this  argument,  it  is  maintained  that  these 
complainants  deposited  their  money  in  the  hands  of  the 
flirectory,  under  and  by  virtue  of  the  charter  as  enacted  in 
1838,  and  that  they  deposited  it  in  the  years  1858,  1859, 
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1860,  1861  and  1862.  These  contracts  of  deposit  do  not 
rest  for  their  validity  on  any  acts  passed  after  the  5th  day 
of  May,  1861.  The  contracts  of  deposit  wliich  they  made 
with  the  corporate  institution,  and  with  the  State,  as  pledg- 
ing its  faith  for  the  support  of  the  bank,  was  made  under 
and  by  virtue  of  the  act  which  created  the  bank.  They 
placed  their  money  in  the  hands  of  a  directory,  the  fidelity 
of  which  was  guaranteed  by  the  State  by  virtue  of  laws 
which  had  been  in  existence  for  more  than  a  quarter  of  a 
century,  and  not  by  virtue  of  or  under  auy  ordinance  of 
secession,  and  not  for  any  purpose  connected  with  war  or 
insurrection.  These  directors,  appointed  in  1859,  were  oc- 
i^upying  the  established  banking  houses  in  1860, 1861  and  a 
I^art  of  1862,  at  the  principal  banking  house  at  Nashville, 
and  at  all  the  branches,  with  all  the  books  of  the  bank. 
They  had  lawfully  received  these  banking  houses  and  books 
from  their  lawful  predecessors,  by  lawful  election  or  ap- 
(wintment,  and  with  no  disputed  succession.  They  came  into 
possession  by  no  revolutionary  ouster,  but  by  uncontroverted 
appointment.  The  Legislature,  which  was  in  session  in 
1860  and  in  1861  in  the  State,  was  lawfully  elected  in  1859, 
and  were  the  legitimate  successors  of  the  Legislature  which 
had  assembled  in  the  State  from  the  foundation  of  the 
government,  with  no  revolutionary  ouster,  no  disputed  suc- 
cession. The  Governor  of  the  State  in  1861  was  elected  iu 
1859,  and  was  the  lawfully  elected  and  undisputed  successor 
of  Blount,  Carroll,  Cannon,  Polk  and  Johnson.  The 
Governor  and  the  Legislature  were  elected  lawfully  in  1859 
under  the  Constitution  of  the  United  States  and  the  Consti- 
tution of  the  State,  and  the  laws  thereof  previously  in  exist- 
ence, and  occupied  these  respective  positions  under  the  Con- 
stitution of  the  United  States  and  of  the  State,  and  the 
tlirectory  which  received  these  deposits,  and  which  pur- 
chased  the  bonds  of  the  said  State,  were  officers  under  and 
by  virtue  of  an  appointment  made  in  1859.  The  laws 
under  which  this  board  was  organized,  and  the  official  au* 


416  NASHVILLE: 


State,  and  Watson,  Trustee,  v.  Bank  of  Tennessee. 


thorlty  under  which  they  were  organized,  had  existence 
prior  to  the  year  1861.  The  officers  who  delivered  to  them 
the  possession  of  the  banking  houses  and  stocks,  had  all 
the  authority  so  to  do  that  could  be  acquired  from  pre-exist- 
ing statute  laws  of  the  state.  The  contracts  of  deposit 
which  they  made  with  these  directors  appointed  in  1859, 
were  just  such  contracts  as  were  made  in  all  the  States  in 
])eace  and  in  war,  and  without  the  slightest  connection  with 
a  state  of  peace  or  war.  It  would  seem  impossible  on  any 
principle  of  reason  or  authority  to  affirm  that  the  State 
Government  of  Tennessee  in  1861  or  1862  originated  in 
usurpation,  or  that  the  bank  directors  were  usurpers.  The 
entire  body  of  the  laws  of  the  State  originating  in  1860  or 
1861,  or  prior  thereto,  must  be  construed  as  in  full  force, 
not  incompatible  with  the  Constitution  of  the  United  States 
or  the  Constitution  of  the  State,  unless  repealed  by  a  subse- 
quent Legislature,  and  any  officer  lawfully  appointed  must 
he  construed  as  being  of  lawful  and  valid  existence  until 
displaced  by  lawful  authority.  Every  intendment  of  law 
and  of  fact  which  can  be  made  by  a  court  must  be  made  in 
support  of  lawful  and  constitutional  government,  for  the 
reason  that  it  is  the  manifest  interest  of  all  men  that  the 
whole  machinery  of  trade  and  of  organized  society  should 
go  on  in  war  as  well  as  in  peace.  It  has  been  the  labor  of 
the  soundest  and  ablest  men  in  all  civilized  ages,  in  all 
countries,  to  restrict  the  operations  of  war  to  the  least  pos- 
sible disturbance  of  regular  operations  of  internal  govern- 
ment. It  wa*s  declared  many  centuries  ago,  by  the  British 
Parliament,  that  no  man  should  be  disturbed  in  his  person 
or  property  for  acts  done  in  defence  of  existing  authority, 
and  on  the  ground  that  it  was  impossible  for  the  great  mass 
of  men  to  know  with  certainty  which  side  was  right  in  civil 
commotions  and  conflicts.  Thirty  millions  of  people  on 
one  side,  with  ten  millions  on  the  other;  we  have  a  wide 
margin  for  the  exercise  of  sound  principle  and  conscientious 
conviction,  more  especially  when  we  consider  the  opinions 
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of  Jefferson,  Sir  James  Mcintosh  and  the  celebrated  French 
statesman^  Sully,  that  organized  peoples  in  insurrection 
were  generally  right,  and  their  conduct  always  based  oii 
conviction  of  right.  That  statute  was  enacted  on  consider- 
ations of  general  humanity,  and  to  moderate  the  rage  of 
men  in  the  hour  of  victory.  It  is  said  by  writers  of  physical 
law  that  nature  abhors  a  vacuum.  It  is  said  by  writers  on 
pablic  law  that  humanity  shudders  at  an  interregnum.  In 
war,  for  the  interests  of  general  humanity,  contracts  must 
be  made  and  enforced,  crimes  must  be  punished,  courts  and 
officers  mast  exist.  The  business  of  merchandizing  must 
exist  and  be  regulated  by  law.  Estates  must  be  distributed, 
and  orphans  protected.  Taxes  must  be  assessed,  collected 
and  distributed.  Places  for  the  deposit  of  produce  and  of 
money  should  exist  in  war  as  well  as  peace,  and  be  protected. 
Laws  and  constitutions  in  existence  do  not  cease  to  have 
existence  and  operative  effect,  and  courts  can  only  act  in 
safety  on  the  affirmative  establishment  of  the  negative  fact 
that  they  do  not  exist.  We  cannot,  on  any  principle  of  reason, 
assume  that  constitutions,  and  lieiws,  and  officers  have  ceased 
to  exist,  except  the  fact  be  shown  to  be  so.  Even  where  no 
lawfal  government  exists,  judicial  tribunals  enforce  the  acts 
of  acting  officers,  acting  corporate  bodies  and  acting  govern- 
ments. It  would  seem,  upon  general  principles  of  reason, 
and  in  support  of  the  public  good,  that  governmental  acta 
not  in  conflict  with  fundamental  law,  and  in  conformity 
with  existing  law,  should  be  enforced. 

The  State  of  Tennessee,  as  to  its  officers,  has  been  declared 
an  acting  government  by  all  the  courts  of  supreme  authority 
that  have  been  held  since  the  war.  Thompson  was  elected 
clerk  under  Confederate  rule  in  March,  1862.  He  had  the 
control  of  the  records  of  the  court,  the  treasury,  issued 
licenses  in  all  cases  authorized  by  law,  made  settlements 
with  guardians,  administrators  and  others,  attested  official 
bonds,  and  performed  all  the  official  acts  pertaining  to  the 
duties  of  the  office  till  July,  1865.     Defendant  Ward  was 

27 — VOL.  5. 


418  NASHVILLE : 


State,  and  Watson^  Trustee  v.  Bank  of  Tenneeeee. 

indicted  for  acting  under  a  license  issued  by  Thompson,  who 
was  duly  sworn  as  a  Confederate  officer.  The  court,  by 
Hawkins,  say  that  his  official  acts  to  the  public  and  third 
persons  were  binding.  Public  justice  required  that  the  acts 
of  such  officers  should  be  supported.  He  quotes  Venable  v. 
Owrd  &  White,  2  Head,  582,  in  which  the  court  say  that  the 
acts  of  such  officers  shall  be  supported  when  they  are  for 
the  benefit  of  the  public,  or  of  strangers  who  have  an  in- 
terest in  the  act  done,  and  who  are  presumed  to  be  ignorant 
of  the  defect  of  the  title  of  the  officer;  but  that  a  different 
rule  prevails  where  the  act  is  for  the  benefit  of  the  officer, 
for  he  should  not  have  the  benefit  of  his  insufficient  title. 
Judge  Hawkins  'says  this  rule  is  one  of  public  necessity, 
which  has  been  required  at  all  times  and  in  all  countries  to 
prevent  a  failure  of  justice.  To  hold  the  acts  of  all  such 
officers  void,  would  entail  upon  the  public  a  train  of  eviJs 
little  short  of  those  of  the  war.  There  never  was  a  time 
when  the  application  of  this  rule  was  more  imperatively  de- 
manded.    2  Cold.,  609. 

This  principle  has  been  enforced  by  the  Supreme  Court 
of  the  United  States.  16  Pet.,  86.  The  courts  have 
applied  this  principle  to  the  acts  of  corporate  officers,  to 
the  acts  of  state  and  federal  officers,  and  to  governments. 
The  courts  declare  that  they  will  not  in  such  cases  go  into 
the  collateral  questions  in  the  trial  of  the  right  and  title  of 
such  officers  to  the  positions  they  assume  to  aot  in  on  the 
investigation  of  the  rights  of  persons  who  have  an  interest 
in  the  act. 

Judge  Story  lays  down  the  rule  as  follows :  The  acts  of 
such  person  are  valid  when  they  concern  the  public  or  third 
persons  who  have  an  interest  in  the  acts  done.  This  rule 
has  been  objected  to  in  the  case  of  oath  required  not  having 
been  taken,  or  taken  illegally,  bonds  not  given  as  required 
by  law,  on  the  ground  that  the  acts  done  were  done  after 
the  expiration  of  the  term  of  office,  as  in  Hasley  v.  Cooke; 
they  have  been  objected  to  in  cases  where  the  persons  hold- 
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ing  office  were  incompetent  by  reason  of  age,  non-residence 
and  personal  disqualification,  as  in  cases  under  the  test  and 
corporation  acts  in  England,  and  in  cases  where  the  appoint- 
ing power  was  utterly  void  and  unconstitutional,  but  it  has 
been  confirmed  in  such  cases.  It  has  been  enforced  in  cases 
of  legislative,  executive  and  judicial  officers.  This  rule  was 
enforced  in  the  establishment  of  title  under  the  govern- 
ments established  by  Bonaparte  in  many  states  where  his 
governments  were  subsequently  overthrown.  So  the  trans- 
fer of  territory  by  all  de  facto  governments  arc  recognized 
as  valid  acts  by  international  law.  Kent's  Com.  Wildman, 
L.  Lib. 

Thompson  acted  for  years  by  Confederate  authority,  which 
he  was  sworn  to  support,  and  made  contracts  on  behalf  of 
State  and  county,  for  which  he  received  money,  and  dis- 
charged the  multifarious  duties  of  his  office  of  Clerk  of 
<^unty  Court,  acts  both  of  a  ministerial  and  judicial 
character,  and  these  acts  were  sustained,  and  persons  pro- 
tected who  acted  under  them  by  the  Supreme  Court. 

How  can  it  be  contended  that  the  acts  of  this  directory 
were  not  valid  and  binding  within  the  limits  of  the  Consti- 
tution of  the  United  States  and  the  Constitution  of  the 
State,  and  the  laws  thereof.  They  were  lawfully  appointed 
in  1 859.  They  lawfully  took  possession  of  the  bank  and  books 
of  the  bank,  and  were  authorized  by  the  charter  of  the  bank 
to  hold  them,  and  discharge  the  duties  of  bank  officers  tilt 
their  successors  were  duly  elected  and  qualified.  There 
were  no  contending  claimants,  no  disputed  succession,  no 
force  or  fraud  alleged  in  the  transfer  of  the  possession. 
Their  action  in  the  receipt  of  deposits  was  in  conformity 
to  the  charter  made  by  virtue  thereof,  and  not  by  virtue  of 
statutes  enacted,  and  their  acts  in  the  due  line  of  adminis- 
trative duty,  for  the  good  of  the  State  as  a  stockholder. 
Banks  of  deposit  are  a  necessary  agency  of  society  in  war 
as  well  as  in  peace,  and  the  right  and  duty  of  receiving  de- 
posits exist  at  all  times,  and  can  in  no  sense  be  regarded  as 
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a  war  agency  interfering  with  the  rights  of  a  belligerent* 
The  fact  that  this  bank  was  owned  by  the  State  as  sole 
stockholder^  cannot  alter  the  essentially  private  character  of 
its  administrative  acts  as  a  bank  agency. 

These  bank  officers,  therefore,  were  lawfully  appointed, 
they  were  lawfully  in  possesion,  with  lawful  authority;  their 
acts  were  in  the  line  of  lawful  administrative  duty,  and 
their  contracts  bound  the  effects  of  the  bank  and  the  State 
as  the  stockholder  therein,  pledged  as  it  was  by  the  charter,, 
to  support  the  bank,  and  see  that  its  creditors  were  paid 
and  satisfied  according  to  contract. 

But  it  is  urged  the  Legislature  of  the  State  made  a  decla- 
ration of  independence,  and  a  withdrawal  from  the  United 
States,  and  that  on  the  6th  day  of  May,  1861,  they  joined 
the  Confederate  States  in  hostility  to  the  war  then  prose- 
cuted against  them  by  the  United  States,  and  that  her  move- 
meni»  were  sanctioned  by  the  people  in  their  sovereign 
character,  and  that  on  the  22d  day  of  February,  1866,  there 
assembled  a  Convention,  elected  by  a  portion  of  the  votea 
of  the  State  by  authority  of  the  Government  of  the  United 
States;  and  that  said  Convention  did  declare  the  acts  for 
the  withdrawal  of  the  State  from  its  political  association 
with  the  United  States  unconstitutional,  null,  and  void,  and 
that  such  act  of  independence  and  secession  were  acts  of 
treason  and  usurpation,  and  that  all  laws,  ordinances  and 
resolutions,  as  well  as  acts,  in  pursuance  thereof,  under  the 
authority  of  the  usurped  State  Government,  after  the  de- 
clared independence  of  the  State  of  Tennessee,  on  or  after 
the  6th  day  of  May,  1861,  were  unconstitutional,  null,  and 
void  from  the  beginning,  and  that  all  laws,  ordinances,  and 
resolutions  of  the  usurped  State  Government,  passed  on  or 
after  the  6th  day  of  May,  1861,  providing  for  the  issue  of 
said  bonds,  and  all  notes  of  the  Bank  of  Tennessee,  or  any 
of  its  branches,  issued  on  or  after  the  6th  day  of  May,  1861, 
and  all  debts  contracted  in  the  name  of  the  State  by  said 
authority,  were  unconstitutional,  null,  and  void,  and  that  no 
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future  Legislature  should  provide  for  the  payment  of  said 
honds,  debts  or  notes. 

In  1872,  after  the  people  of  the  State  were  enfranchised, 
a  Convention,  elected  by  the  whole  people,  and  represent- 
ing the  whole,  abrogated  these  provisions  of  the  Constitu- 
tion of  1866.  Steiger  and  Thompson,  vol.  1,  p.  113, 
art.  11. 

This  was  the  last  constitutional  declaration  of  the  people 
in  convention  assembled,  and  that  obligation  put  an  end  to 
the  declaration  that  the  State  organization  of  1859-60  was 
an  usurpation.  This  schedule  of  1865  was,  therefore,  in 
this  respect,  as  if  it  had  never  been  adopted,  for  it  will  not 
be  contended  that  if  one  convention  make  an  ordinance,  a 
succeeding  convention  may  not  abrogate  that  ordinance. 
Does  not  that  abrogation  declare  to  the  courts  that  the 
organization  of  1861  was  no  usurpation  ?  If  the  Conven- 
tion of  1865  declare  the  State  Government  of  1861  an  usur- 
pation, as  a  matter  of  opinion,  does  not  the  abrogation 
thereof  by  the  Convention  of  1870  furnish  the  strongest 
evidence,  as  a  matter  of  opinion  at  least,  that  it  was  not  an 
usurpation,  and  that  the  judiciary  of  the  State  and  the  sub- 
sequent Liegislatures  of  the  State  should  not  act  upon  it  as 
an  usurpation,  or  regard  its  acts  as  a  usurpation,  more  es- 
pecially when  it  is  well  known  that  the  first  convention 
was  not  the  convention  of  the  popular  will,  and  that  the 
second  was. 

It  was  no  usurpation,  for  it  was  a  lawfully  elected  and 
authorized  body.  The  bank  directory  was  no  usurpation, 
but  was  lawfully  appointed,  and  the  Convention  of  1870 
emphatically  so  declared. 

It  cannot  be  contended  that  the  State  of  Tennessee  had 
not  the  right  to  charter  a  bank,  and  authorize  it  to  receive 
deposits  as  one  of  the  reserved  rights  of  the  states.  It  had 
so  done  in  1838,  and  the  laws  to  that  effect  existed  at  the 
time  the  complainants  made  their  deposits.  It  cannot  be 
denied  that  the  State  was  in  the  full  possession  of  the  right 
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to  appoint  a  directory  to  this  bank;  that  it  ha^l  so  done 
prior  to  1861,  and  that  it  had  a  right  to  continue  to  dis- 
charge their  duties  as  directors  till  their  successors  were 
elected  and  qualified.  It  cannot  be  contended  that  the 
Bank  of  Tennessee  had  not  the  power  by  the  charter  of 
1838  to  buy  and  sell  state  stocks,  and  this  power  was 
habitually  exercised  by  the  institution  whenever  the 
necessary  advantage  of  the  bank  was  believed  to  require 
such  a  course. 

It  cannot  be  contended  that  any  of  these  powers  exercised 
by  the  State  were  not  within  the  limits  of  the  general 
powers  which  the  State  had  reserved  by  the  Constitution, 
and  that  being  within  the  power  of  the  Legislature,  by  the 
State  Constitution  and  the  Constitution  of  the  United  States, 
their  acts  and  resolutions  were  valid.  The  cases  which  have 
been  decided  elsewhere  in  regard  to  other  states  are  all 
cases  where  such  states  were  organized  under  constitutions 
made  up  and  organized  under  the  Confederate  States,  and 
never  had  at  any  time  any  connection  with  the  United 
States  in  their  original  organization,  or  subsequently. 

The  directory  had,  therefore,  all  the  powers  vested  in 
them  by  the  existing  statutes.  It  will  be  hardly  contended 
that  the  commission  of  treason  or  other  felony  by  any 
member  could  affect  the  validity  of  his  acts  or  the  acts  of 
the  body  as  such,  unless  they  had  previously  been  convicted 
thereof,  and  disqualified  to  act  as  members  of  the  govern- 
ment. The  offense  of  treason  is  a  personal  offense,  and  the 
guilty  person  liable  to  punishment  by  the  law  as  such,  and 
that  is  the  result  of  the  whole  matter.  There  has  been  no 
conviction  or  no  disqualification.  If  any  treason  has  been 
committed,  the  action  of  the  executive  and  of  Congress  has 
placed  them  in  a  position  to  be  regarded  as  if  no  offence  had 
ever  been  committed.  (Garland's  case.)  What  invalidates 
the  acts  of  the  directory  done  under  and  by  virtue  of  laws 
enacted  prior  to  1861  ?  What  invalidates  the  power  of 
this  directory  to  act  in  conformity  with  pre-existing  statutes, 
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and  in  the  line  of  duty,  to  bind  the  effects  of  the  bank  by 
the  receipt  of  deposits,  and  the  State  by  virtue  of  the  statute 
which  pledges  the  faith  of  the  State  for  the  payment  of  the 
obligations  of  the  bank  within  the  limits  prescribed  by  the 
charter?  What  put  an  end  to  the*  validity  of  the  acts  of  a 
lawful  body  on  subjects  within  the  constitutional  sphere  of 
State  action  ?  When  the  people  of  the  states  organized  the 
Government  of  the  United  States  they  conceded  to  that 
government  certain  powers  which  they  believed  could  best 
be  exercised  by  all  for  the  benefit  of  all  for  the  government 
of  all,  as  making  war,  collecting  revenue,  and  regulating 
foreign  commerce,  and  commerce  between  the  states.  They 
reserved  to  the  states  the  powers  not  conceded.  The  powers 
of  one  are  enumerated,  those  of  the  other  not  set  forth^ 
being  all  they  severally  retained.  If,  says  Marshall,  in 
McOalloch  V.  Maryland  J  we  measure  the  power  existing  in 
a  state  by  the  extent  of  the  sovereignty  which  a  single  state 
possesses,  we  have  a  standard  which  leaves  to  the  State  the 
command  of  all  its  resources,  and  which  places  beyond  its 
reach  all  those  powers  conferred  on  the  government  of  the 
Union — we  have  a  principle  which  is  safe  for  the  Union 
and  safe  for  the  states;  we  are  relieved  from  clashing 
sovereignty,  from  interfering  powers — from  a  repugnancy 
between  a  right  in  one  government  to  pull  down  what 
another  government  has  the  right  to  build  up.  4  Wheat., 
430.  So  Chase,  delivering  the  opinion  of  the  court  in  Lane 
V.  Oregon,  says  the  people  of  each  state  composed  a  state 
having  a  separate  and  independent  existence.  The  states 
disunited  might  continue  to  exist.  Without  states  in  union 
there  could  be  no  such  political  body  as  the  United  States; 
within  their  respective  spheres  the  independent  existence  of 
each  is  distinctly  recognized  by  the  Constitution;  that  to 
the  states  all  the  powers  are  committed  or  left  which  are  not 
delegated  to  the  general  government,  and  that  nearly  the 
whole  power  of  internal  regulation  is  left  with  them,  and 
that  the  Government  of  the  United  States  had  no  power 
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to  compel  the  states  to  take  United  States  treasury  notes  in 
payment  of  taxes — that  the  power  of  taxation  is  as  com- 
plete in  the  states  as  the  power  of  Congress.  7  Wall.,  47. 
So  in  Hart  v.  Texas,  13  Wall.,  650,  says  the  Government 
of  the  United  States  and  the  government  of  the  states  are 
e:ich  alike  absolute  and  independent  of  each  other  in  their 
separate  spheres  of  action.  Says  Judge  McLean^  on  the 
power  of  the  states  in  regard  to  the  prohibition  of  the  sale 
of  liquors,  the  Federal  Government  is  supreme  within  the 
8<;ope  of  its  delegated  powers,  and  the  state  governments 
are  equally  supreme  in  the  exercise  of  the  powers  not  dele- 
gated by  them  nor  inhibited  to  them.  A  state  regulates  its 
domestic  commerce,  contracts,  the  transmission  of  estates — 
real  and  personal — and  acts  upon  all  internal  matters  in 
regard  to  its  moral  and  political  welfare.  On  these  subjects 
the  general  government  has  no  power.  They  appertain  to 
state  sovereignty  as  exclusively  as  powers  delegated  apper- 
tuin  to  the  general  government.     5  How.,  598. 

This  principle  is  so  familiar  that  it  is  unnecessary  to  do 
more  than  cite  a  few  of  the  many  cases  establishing  it. 

The  general  government  has,  by  the  passage  of  laws,  en- 
croached on  the  reserved  rights  of  the  states,  and  these  laws 
have,  in  numerous  instances,  been  declared  inoperative  and 
void  by  the  Supreme  Court  of  the  United  States;  so.  the 
states  have  enacted  laws  in  numerous  instances  in  conflict 
with  the  Constitution  of  the  United  States,  which  have  been 
declared  inoperative  and  void  by  the  State  tribunal  and  the 
Supreme  Court  of  the  United  States.  These  controversies 
as  to  the  boundaries  of  the  powers  of  the  respective  govern- 
ments have  been  going  on  at  all  times  since  the  foundation 
of  the  government  in  the  judicial  tribunals,  and  are  now^ 
going  on  in  the  Supreme  Court  of  the  United  States,  and 
will  never  cease  to  arise  as  long  as  we  have  a  federal  gov- 
ernment with  any  recognized  limitations,  and  an  independ- 
ent judiciary  and  a  free  press.  But  these  controversies  have 
never  been  brought  to  the  test  of  arms  at  any  time  except 
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in  the  late  civil  war,  arising  on  the  alleged  right  to  restrict 
the  rights  of  the  states^  and  the  alleged  right  of  the  State 
to  withdraw  as  the  i  means  of  giving  effect  to  armed  resist- 
ance to  alleged  and  apprehended  encroachments.  The  Gov- 
erament  of  the  United  States  assumed  the  ground,  by  reso- 
lution passed  July  22,  1862,  that  ^Hhe  war  was  not  waged 
in  any  spirit  of  oppression,  nor  for  any  purpose  of  conquest 
or  subjugation,  or  for  the  purpose  of  overthrowing  or  inter- 
fering with  the  rights  and  constitutions  of  the  states,  but  to 
preserve  the  supremacy  of  the  Constitution,  the  union  of 
the  states,  with  all  the  rights,  dignity,  and  equality  of  the 
states  unimpaired,"  and  that  as  soon  as  these  objects  were 
accomplished  the  war  ought  to  cease.  Acts  of  1861;  Mo- 
Pherson's  History,  286. 

The  Secretary  of  State,  in  reply  to  commissioners  ap- 
pointed by  the  Confederate  States  to  negotiate  separation, 
declined  to  receive  them  on  the  ground  that  the  ordinances 
of  separation  were  void ;  that  the  law  was  intact,  and  the 
Constitution  in  force  overall  the  states  in  all  its  provisions; 
that  the  Constitution  had  never  been  suspended  in  any  of 
the  states,  but  wan  in  full  operation  and  force  in  all,  though 
it«  enforcement;  may  have  been  obstructed  by  force.  So, 
after  the  war  terminated,  the  Supreme  Court  adjudicated 
that  Georgia  was  a  state  in  1865,  before  the  adoption  of  a 
State  Constitution  imposed  by  act  of  Congress,  whilst  the 
State  was  under  military  government,  when  it  had  no  rep- 
resentation in  Congress,  and  that  the  Legislature  was  bound 
by  the  Constitution  of  the  United  States,  and  could  not  pass 
any  law  impairing  the  obligation  of  contracts.  So  in  the 
case  of  White  v.  Texas,  it  was  declared  that  the  State  of 
Texas  was  a  State  whilst  it  was  a  military  province,  and  had 
a  right  to  sue  in  the  courts  of  the  United  States. 

The  states  being,  according  to  the  established  and  ac- 
cepted theory,  always  under  the  operation  of  the  Constitu- 
tion  of  the  United  States,  their  ex'stence  as  states  was  a 
matter  of  constitutional  necessity,  and  they  possessed  all  the 
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rights  and  dignities  of  st-ates  as  secared  to  them  by  the  Cod- 
stitution,  for  without  constitutional  states  there  could  be  no 
such  constitutional  union  as  the  United  States.  The  states, 
therefore,  notwithstanding  the  ordinance  of  separation  and 
of  independence,  notwithstanding  the  confederacy  of  states 
for  the  purpose  of  establishing  their  independence  by  con- 
federate action ;  the  states  stood  during  the  war  and  after 
the  war  with  all  the  rights  which  they  had  reserved  by  the 
Constitution  of  the  United  States,  and  amongst  these  rights 
were  those,  the  validity  of  which  are  contested  in  this  case. 
According  to  a  just  construction  of  the  Constitution  of  the 
United  States,  all  those  acts  of  an  organized  state  govern- 
ment which  were  not  in  derogation  of  any  law  of  the  United 
States  were  valid,  and  all  those  not  in  conformity  with  the 
Constitution  of  the  United  States  were  invalid.  The  Con- 
gress of  the  United  States  claimed  the  right  to  collect  the 
revenues,  carry  the  mails,  and  hold  the  courts  of  the  United 
States,  and  execute  the  laws  of  the  United  States  within 
the  limits  of  the  Confederate  States.  They  did  not  claim 
the  right  to  annul  the  Constitution  of  the  United  States, 
and  the  valid  and  constitutional  existence  of  states,  with 
all  the  rights  of  states  in  the  hands  of  the  states.  They  did 
not  claim  the  right  to  conquer  the  states  and  hold  them  as 
subjugated  provinces,  under  the  control  of  the  federal  swonl. 
The  states  were  to  be  left  after  the  war  with  all  their  con- 
stitutional vigor,  with  all  the  rights  of  the  other  states.  It 
was  not  supposed  that  they  were  to  be  military  dependencies 
of  the  United  States.  It  is  not  necessary  to  enumerate  the 
provisions  of  the  Constitution  which  recognize  the  inde- 
pendent existence  of  the  states,  which  declare  their  reserved 
rights,  and  which  limits  their  rights  and  powers.  The  ac- 
cepted theory,  in  the  language  of  the  Supreme  Court  by 
Chase,  is,  that  there  is  an  "indestructible  union  with  inde- 
structible states,"  or  an  union  which  was  made  by  states 
with  constitutional  existence  and  rights,  which  could  not  be 
subverted  by  the  Government  of  the  United  States  without 
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treasonable  revolutionary  action;  and  certainly  a  revolu- 
tionary violation  of  the  rights  of  the  states,  and  a  revolu- 
tionary subversion  of  the  state  governments,  would  be  in 
principle  no  way  different  from  any  attempt  to  subvert  the 
laws  of  the  United  States,  for  all  violation  of  the  reserved 
rights  of  the  states  is  revolutionary  in  its  character.  Strike 
out  the  confederacy,  declare  all  acts  of  separation  null  and 
void,  and  enforce  the  Constitution  and  laws  of  the  United 
States;  collect  the  revenues;  carry  the  mails;  establish  courts 
for  the  enforcement  of  all  laws  in  the  withdrawing  states,^— 
the  states  are  left  as  existing  with  all  the  rights  and  digni- 
ties of  other  states.  There  may  have  been  forfeitures  of 
personal  and  individual  rights  which  might  be  enforced  by 
tlie  competent  courts,  but  the  forfeiture  of  rights  as  states 
under  a  constitutional  government,  rights  maintained  by 
the  Constitution,  is  simply  an  absurdity.  Why  was  not 
such  a  power  to  declare  and  enforce  a  forfeiture  against  a 
state  placed  in  the  Constitution  of  the  United  States?  It 
is  most  probable  all  would  have  rejected  such  a  proposition, 
as  equivalent  to  a  power  to  abolish  state  governments  and 
states  at  pleasure.  No  such  thing  was  provided  or  pro- 
posed. The  states,  therefore,  stood  as  they  stood  before 
the  war — ^as  states  having  rights  which  could  not  be  sub- 
verted, and  which  were  not  intended  to  be  subverted,  by 
Congress.  The  United  States  Government,  acting  upon 
the  Constitution,  had  no  power  to  prohibit  the  people  of 
the  State  to  make  contracts  through  its  corporate  agent  in 
regard  lo  corporate  property.  That  government  had  the 
right  to  remove  obstructions  to  the  laws  of  the  United 
States  constitutionally  enacted,  but  no  authority  to  obstruct, 
defeat  or  annul  the  entire  mass  of  the  contracts  and  obliga- 
tions of  the  people  as  amongst  themselves,  or  by  the  State 
with  the  people  or  portions  of  them.  The  Constitstion  of 
the  United  States  forms  the  rule  by  which  Congress  and  the 
Executive  and  the  Judiciary  would  be  controlled  and  re- 
stricted in  its  operative  force  in  the  removal  of  obstructions 
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to  the  enforcement  of  the  laws  of  the  United  States^  as  ^irell 
as  the  preservation  of  reserved  rights  of  the  states. 

If  this  was  placed  on  ground  of  a  complete  conquest — ^if 
the  Congress  of  the  United  States  had  the  right  to  effect  a 
complete  conquest  of  the  states,  and  subvert  all  their  con- 
stitutional rights^  by  setting  aside  the  Constitution  of  the 
United  States  and  of  the  states — ^it  would  be  contrary  to 
the  usages  of  civilized  states  to  subvert  the  laws  of  the 
State,  invalidate  the  decrees  of  the  courts  and  the  dealinga 
of  the  people.  Catron,  delivering  the  opinion  of  the  court 
in  United  States  v.  Powers,  11  How.,  577,  says:  "By  the 
laws  of  nations  in  all  cases  of  conquest  amongst  civilized 
nations  having  established  laws  of  property,  the  rule  is  that 
laws,  usages,  and  municipal  regulations  in  force  at  the  time 
of  the  conquest,  remain  in  force  until  changed  by  the  new 
sovereign." 

So  Marshall,  in  the  case  of  Perchman  v.  Untied  Staies^  7 
Pet.,  86,  says :  ''  In  cases  of  conquest  it  is  not  usual  to  do 
more  than  assume  dominion." 

But  here  the  Constitution  of  the  United  States  was  not 
impaired  by  war,  either  as  to  the  states  or  the  power  of  the 
government  over  them.  4  Wall.,  4.  The  Constitution  is 
the  rule  in  war  as  well  as  in  peace.  No  success  in  a  civil 
war  can  extend  the  power  of  the  government  beyond  the 
limits  prescribed  by  the  fundamental  law.  Brightly's  Dig. 
**War  26,"  citing  2  Sprague,  143;  2  Black,  635. 

When  the  government  took  possession  of  any  ^^rebel  dis- 
trict, it  acquired  no  new  title,  but  merely  vindicated  thai 
which  previously  existed  " — that  is,  the  Government  of  the 
United  States  acquired  the  right  to  carry  the  mails,  collect 
the  revenue,  organize  the  courts  of  the  United  States,  and 
enforce  the  laws.  It  acquired  no  power  over  the  State  of 
Tennessee  except  those  conferred  on  the  government  by 
the  Constitution.  After  the  termination  of  the  war  the 
laws  resumed  their  sway,  and  all  the  inhabitants  of  the 
country  possess  all  their  rights  without  amnesty  or  pardon. 
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aabject  to  prosecution  ;  so,  after  the  termination  of  the  war,. 
the  property  of  no  person  is  liable  to  capture  as  enemy's- 
{NToperty,  by  reason  of  hostility  to  the  government.  Brightly 
**War  29,"  2  Wall.,  258.  So  the  Supreme  Court  of  Ten- 
nessee,  in  1867,  in  the  case  of  Fogg  v.  IttUledge,  said  that 
the  United  States  acquired  no  rights  by  success.  3  Col.^ 
664,  Their  power  is  not  measured  by  force  nor  by  the 
right  of  conquest,  but  by  the  Constitution  of  the  United 
States.  There  can  be  no  other  governing  rule  but  the  Con- 
stitation  of  the  United  States,  and  whilst  some  courts  have 
sought  to  release  themselves  from  all  the  limitations  of  the 
Constitution,  under  the  pretext  that  the  laws  of  nations- 
were  in  force  instead  of  the  Constitution,  they  will  fail  be- 
fore all  impartial  tribunals.  The  counsel  for  the  defense 
have  referred  to  the  case  of  Hickman  v.  Janes,  where  the 
Supreme  Court  of  the  United  States  said  that  officers  who- 
arrested  persons  for  treason,  under  the  authority  of  the 
courts  of  the  Confederate  States,  were  not  protected  by 
Confederate  statutes;  and  also  to  the  case  of  the  United 
Stated  v.  KeeohleVy  9  Wall.,  where  a  postmaster  under  tlie 
authority  of  the  United  States  was  held  not  discharged  by 
payment  under  authority  of  Confederate  statutes.  These 
cases,  and  others  to  the  same  effect,  have  no  applicatioi> 
either  as  to  the  facts  or  principles  upon  which  they  turned,. 
to  this  case.  The  court  say,  in  the  latter  case,  that  '^  what- 
ever effect  may  be  given  to  the  statutes  of  the  Confederate 
Government  as  a  government  or  power  of  paramount  force^ 
or  whatever  effect  may  be  given  in  proper  cases  to  the  leg- 
islation of  the  states  whilst  in  a  state  of  insurrection,  '  are 
questions  which  we  propose  to  decide  only  when  they  arise,'^ 
the  acts  of  the  Confederate  Congress  can  have  no  force  as 
law  for  any  act  opposed  to  the  just  authority  of  the  Gov- 
ernment of  the  United  States.^'  The  Confederate  Govern- 
ment had  its  origin  in  a  combination  formed  by  certain 
stales  against  certain  other  states,  and  admitting  the  posi- 
tion at  all  times  assumed  by  the  Government  of  the  United 
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States  and  enforced  by  thera,  that  the  States  had  no  right 
to  withdraw,  that  f^eces^ion  was  unconstitutional,  that  the 
Confederate  Government  had  no  lawful  origin,  but  was  an 
usurpation,  and  that  its  acts  could  only  be  enforced  as  the 
doings  of  an  acting  government,  lawful  for  some  purposeB, 
and  unlawful  as  to  all  its  acts  in  derogation  of  the  constitu- 
tional authority  of  the  Government  of  the  United  States; 
yet  the  case  is  different  with  states  under  regular  organiza- 
tion, since  the  foundation  of  the  Constitution,  with  their 
successors  regularly  installed,  and  the  validity  of  whose  acts 
can  only  be  invalidated  by  some  defect  in  constitutional 
force.  We  rest  the  validity  of  the  acts  of  this  directory, 
which  is  now  controverted,  on  the  ground  that  their  ap- 
f>ointment  was  a  valid  and  legal  appointment,  and  that  their 
acts  were  all  in  conformity  with  pre-existing  statutes,  and 
not  unconstitutional ;  that  the  legislative  body  which  drew 
money  from  the  bank  was  a  constitutional  body,  and  that 
its  authority  could  not  be  vacated  by  any  authority  what- 
ever under  the  limitations  of  the  Constitution  of  the  United 
States ;  that  no  collateral  evidence  could  be  heard  with  re- 
gard to  their  titles  to  the  positions  which  they  held,  and 
that  their  contracts  could  not  be  impaired  without  a  viola- 
tion of  the  Constitution  of  the  United  States. 

In  the  case  of  White  v.  Gannon,  6  Wall.,  150,  a  judg- 
ment was  rendered  by  the  Supreme  Court  of  Louisiana 
after  the  ordinance  of  secession  was  enacted.  The  Supreme 
Court  of  the  United  States  says  the  objection  that  the  judg- 
ment of  the  Supreme  Court  of  Louisiana  is  to  be  treated  aa 
invalid  because  it  was  rendered  after  the  passage  of  the 
ordinance  of  secession,  is  not  tenable.  That  ordinance  was 
an  absolute  nullity,  and  of  itself  alone  neither  affected  the 
jurisdiction  of  the  court  nor  its  relation  to  the  appellate 
power  of  this  court. 

Congress,  on  the  15th  day  of  Jojly,  1861,  enacted  a  law 
authorizing  the  President  of  the  United  States  to  issue  a 
proclamation  declaring  a  state  of  non-intercourse  between 
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the  United  States  and  those  states  which  had  confederated 
to  establish  their  independence.  On  the  Idth  day  of  Au- 
gust^ 1861,  the  President,  in  conformity  with  the  law,  did 
declare  non- intercourse.  This  was  based  on  the  right  to 
suppress  insurrection.  It  was  derived  from  the  power  to 
make  war  against  the  states  confederated  according  to  in- 
ternational law.  This  state  of  insurrection  might  embrace 
the  whole  people,  including  the  officers  of  the  government, 
or  might  embrace  only  a  portion  thereof.  It  might  em- 
brace a  part  of  the  territory,  or  the  whole,  according  to  the 
actual  facts  of  the  ease;  or  a  total  non- intercourse  might 
be  considered  proper  to  suppress  a  local  rising. 

The  proclamation  recited  that  an  insurrection  existed; 
that  the  insurgents  claimed  to  act  under  the  authority  6f 
the  State  Government;  that  the  State  Government  had  not 
disclaimed  the  fact  a^^erted,  and  that  the  State  Government 
had  failed  to  suppress  the  insurrection.  How  can  the  proc- 
lamation of  non-intercourse  be  construed  to  mean  that- the 
Government  of  the  State  was  an  usurpation ;  that  its  acts 
and  contracts  were  void ;  that  corporate  bodies  were  an- 
nulled or  suspended,  their  officers  deprived  of  office,  and 
pre-existing  statutes  annulled  or  suspended?  It  may  be 
construed  to  mean  that  the  government  was  unable,  or  so 
inefficient  as  to  be  unable,  to  put  down  the  insurrection. 
It  seems  impossible  to  assume  that  the  act  of  Congress  was 
intended  to  invalidate  all  the  actions  of  the  existing  State 
Government.  That  Congress  did  not  intend  to  annul  the 
existence  of  the  State  authority  originating  in  lawful  au- 
thority, as  it  did,  is  not  only  proved  by  the  cautious  word- 
ing of  the  proclamation,  but  by  the  well-known  fact  that 
that  body,  at  or  about  the  very  tiaie  of  the  issuance  of  the 
proclamation  of  non-intercourse,  declared,  with  extraordi- 
nary unanimity,  that  it  did  not  intend  to  go  further  than  to 
support  and  enforce  the  laws  of  the  United  States  in  all  the 
states,  and  that  it  did  not  intend  to  subjugate  or  conquer 
such  states,  or  subvert  the  state  governments  and  state  laws 
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and  institutions,  but  to  preserve  unimpaired  equality  of  the 
states  and  all  their  rights  and  dignities.     They  intended  to 
take  such  measures  as  were  necessary  to  enforce  the  collec- 
tion of  the  revenues,   transmit  the  mails,  re-establish  the 
oourtR,  and  enforce  all  the  laws  of  the  United  States  over 
the  withdrawing  states,  leaving  the  states  in  the  full  possen- 
sion  of  all  their  ''reserved"  rights,  and  maintaining,  in  the 
language  of  Chase,  '^indestructible  states  in  an  indestructi- 
ble Union."     If  the  acts  of  secession   were  revolutionary 
and  void,  and  the  Constitution  of  the  United  States  was  in 
full  force  and  operation  in  Tennessee  in  the  year  1861,  up- 
holding and  protecting  the  existence,  rights  and  dignity  of 
the  State,  and  limiting  the  Government  of  the  United  States 
to  its  constitutional  sphere  of  action ;  if  the  Constitution 
were  the  governing  law  in  war  as  well  as  peace,  as  said  by 
the  court  in  ex  parte  Milligan, — then  the  declaration  that 
the  State  Government  was  null  and  void,  and  all  its  acts, 
within  the  unquestioned  sphere  of  state  action,  void,  would 
be  as  revolutionary  as  the  action  of  the  State.     It  seems 
impossible  to  assume  for  a  moment  that  the  acts  and  con- 
tracts involved  in  these  transactions  of  the  bank  are  not  of 
that  class  which  are  designated  by  Judge  McLean  as  within 
the  undoubted  and  exclusive  cognizance  of  and  jurisdiction 
of  the  states,  and  over  which  the  United  States  could  have 
no  supervision  so  long  as  we  assume  that  there  are  any 
recognized  and  chartered  limitations  to  the  power  of  the 
oentral  government.     It  is  respectfully  maintained  that  the 
Government  of  the  United  States  could  not  annul  the  State 
Grovernment  in  regard  to  these  transactions  without  revolu- 
tionary excess  in  its  action,  and  ^'shooting  madly  from  its 
sphere."     The  whole  history  of  the  times,  the  express  re- 
fusal to  charge  the  State  authorities  with  treasonable  con- 
federacy, the  objects  of  the  act  itself,  the  enforcement  of 
non- intercourse,  all  go  to  show  that  the  intention  to  annul 
the  State  action  within  its  regular  and  constituted  orbit  was 
no  part  of  the  policy  of  Congress,  and  that  the  resulting 
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iDvalidity  of  a  vast  mass  of  contracts^  in  violation  of  the 
Constitution  of  the  United  States,  and  the  arresting  of  the 
whole  movement  made  in  the  interests  of  organized  society, 
would  have  produced  great  mischief,  confusion  and  wrong, 
without  aiding  in  the  object  sought  to  be  accomplished,  to- 
wit:  the  simple  enforcement  of  the  laws  of  the  United 
States. 

Now,  it  is  asked  with  confidence,  can  the  judicial  tribu- 
nals of  the  State  be  required  to  annul  contracts  and  enforce 
political  forfeitures  against  unoffending  and  ofPending  citi- 
zens indiscriminately,  upon  the  ground  that  a  proclamation 
of  the  chief  magistrate  of  the  United  States,  ordering  the 
enforcement  of  non-intercourse,  recited  that  the  inhabitants 
of  the  State  were  in  a  state  of  insurrection  ?  If  these  con- 
tracts were  in  violation  of  the  proclamation  of  non- inter- 
course, undoubtedly  they  might  look  into  the  legality  of 
the  transaction  and  act  accordingly.  If  they  were  made  in 
support  of  insurrection,  or  in  violation  of  any  law  of  the 
United  States  or  of  the  State,  considerations  of  public  pol- 
icy would  avoid  them;  but  upon  what  ground  are  vast 
numbers  of  contracts  to  be  annulled  upon  a  recitation  in  an 
act  of  Congress  where  these  contracts  in  no  way  contravene 
the  act  ? 

But  it  may  be  insisted  that  the  State  had  inserted  these 
provisions  in  its  Constitution  before  it  was  admitted  to  rep- 
resentation in  Congress;  that  the  government  was  an  usur- 
pation, and  that  no  debts  contracted  by  the  bank  after  the 
6th  day  of  May,  1861,  should.be  recognized  or  paid  by  the 
State.  The  Constitution  of  1870  abolished  the  Schedule  of 
1866,  but  it  provided  for  the  abolition  of  slavery,  as  the 
Constitution  of  the  United  States  already  in  force  had  done. 
The  Constitution  of  th»  United  States  had  already,  by 
amendment,  declared  that  debts  contracted  by  the  State 
should  not  be  recognized  or  paid  by  the  State.  The  aboli- 
tion of  the  Schedule  of  1865,  declaring  the  State  Govern- 
ment of  1861  an  usurpation  and  all  its  acts  void,  and  all 
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<lebtR  coDtracted  in  the  name  of  the  State  and  notes  isnaed 
by  the  bank  void,  left  the  provisions  of  the  Constitution  of 
the  United  States  in  force,  and  at  the  same  time  it  declared 
that  the  governmet  of  1861  was  not  an  usurpation  and  void. 
This  was  the  intention  of  the  Constitution  of  1870.  There 
was  no  compact  with  the  United  States  that  the  State  of 
Tennessee  should  not  modify  ita  own  statutes  in  any  partic- 
ular not  conflicting  with  the  Constitution  of  the  United 
States.  The  laws  and  constitutional  provisions  of  the  State, 
which  the  act  of  Congress  admitting  the  State  to  representa- 
tion enumerated  as  indicating  'Moyalty,''  or  what  should  be 
expressed  in  the  language  of  the  friends  of  constitutional 
government  as  evidence  of  an  intention  to  support  the  Con- 
stitution of  the  United  States,  made  no  compact.  The 
change  thereof  indicated  no  determination  to  defeat  the 
operation  of  the  Constitution  of  the  United  States,  and 
that  it  was  not  so  regarded  is  proved  by  the  fact  that  no 
action  was  taken  or  proposed  to  be  taken  to  replace  the 
State  under  military  authority  and  to  supersede  the  Consti- 
tution of  the  State  in  any  particular. 

Thus  abrogated,  the  fact  of  war  existing  did  not  author- 
ize the  United  States  to  suspend  or  abrogate  the  laws  and 
<;onstitutional  contracts  of  the  State,  much  less  to  abrogate 
contracts  made  between  banking  corporations  and  individ- 
uals, which  the  United  States  had  no  policy  to  ooanteract 
or  defeat. 

This,  then,  places  the  convention  in  1870  as  giving  the 
grounds  to  the  court  in  regs^rd  to  the  construction  of  the 
act  of  1865.  That  act  was  passed  February  16,  1866.  It 
was  an  act  to  close  the  business  of  the  Bank  of  Tennessee. 
It  represents  the  State  as  sole  stockholder ;  it  must  be  sup- 
posed in  vindication  of  its  right  to  order  its  transactions 
with  its  debtors  and  creditors  to  be  liquidated  and  closed. 
It  ordered  its  effects  to  be  transferred  to  a  trustee,  and  in- 
structed the  distribution  of  them.  It  did  not  declare  the 
<iirectory  appointed  in  1859  a  void  directory.     It  did  not 


DECEMBER  TERM,  1875.  435 

State,  and  Watson,  Trustee,  v.  Bank  of  Tennessee. 

declare  it  had  not  a  right  to  bind  the  bank  and  the  State, 
or  to  make  contracts  for  and  in  behalf  of  the  State.  It 
did  not  annul  its  contracts  in  mass  after  the  6th  day  of 
May,  1861,  bnt  it  instructs  the  trustee  or  its  assignee  in 
trast  not  to  pay  any  debts  contracted  after  the  6th  day  of 
May,  1861,  as  ^^nnll  and  void.''  It  is  a  mere  instruction  to 
the  assignee,  or  a  communication  of  the  will  of  the  stock- 
holder to  the  asstgnee  in  trust  as  to  the  distribution  of  the 
effects  of  the  bank.  It  gives  no  reason  for  this  instruction, 
except  80  far  as  we  can  derive,  the  meaning  of  the  act  from 
the  Code  as  '^nnll  and  void." 

This  is  not  even  a  direct  mandate  to  the  court,  that  it 
should  regard  the  contracts  as  void,  but  a  feeble  instruction, 
vague  in  itself,  without  any  reference  to  the  facts  which 
constitute  it  void.  We  may  by  inference  suppose  they  re- 
ferred to  the  constitutional  declaration  of  1865,  that  the 
government  of  1861  was  an  usurped  government,  and  all 
acts  and  resolutions  under  it  void,  and  that  it  depends  on 
that  Constitution  for  its  validity;  but  the  act  does  not  so 
recite.  That  feature  has  no  force  since  its  abrogation,  ex- 
cept it  be  used  as  an  exposition  of  the  opinion  of  that  con- 
vention, that  the  government  of  1861  was  an  usurpation. 
It  was  the  intention  of  the  convention  of  1870,  it  should 
not  be  used  to  inflict  wrong  and  injustice  by  sweeping  off 
the  validity  of  all  the  transactions  of  the  Legislature  of 
1861,  and  all  adjudications,  decrees,  negotiations,  charters 
of  incorporations,  and  all  the  multiplied  transactions  de- 
pending directly  or  indirectly  for  their  validity  on  the  ac- 
tion of  the  Legislature  of  the  State,  although  clearly  within 
the  reserved,  inherent  and  self-derived  powers  of  the  State 
and  of  individuals ;  they  did  not  intend  to  stamp  with  the 
seal  of  constitutional  invalidity  all  contracts  of  an  organ- 
ized community,  existing  during  the  whole  of  the  present 
century.  The  aot  of  1866,  so  far,  therefore,  as  it  rested  for 
its  validity  on  the  abrogated  provisions  of  the  Schedule  of 
1866,  must  share  its  fate.     The  statute  has  no  foundation 
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to  rest  on.  It  can  only  be  regarded  as  the  acts  of  a  legis- 
lature acting  u))on  prior  legislative  transactions  and  con- 
tracts made  under  them.  The  act  of  1866  can  no  longer 
be  regarded  as  law^  but  as  indicating  the  will  of  a  subse- 
quent Legislature  to  the  trustee  as  to  certain  contracts.  It 
18  no  controlling  law  governing  the  judiciary.  It  cannot 
be  considered  proper  to  construe  the  act  of  16th  of  Febru- 
ary, 1866,  except  in  connection  with  the  abrogation  of  the 
Constitution  of  1866,  and  in  connection  with  the  legislation 
subsequent  to  that  period.  So  far  from  acting  upon  the 
idea  that  that  government  was  an  usurpation,  and  that  all 
the  contracts  of  that  period  were  void,  the  action  of  the 
Legislature  and  the  practical  action  of  the  trustee  have 
been  in  the  opposite  direction. 

It  is  a  well  understood  fact  that  the  trustee  has  been  and 
is  now  engaged  in  enforcing  the  contracts  made  by  that  di- 
rectory, and  that  the  same  has  been  at  all  times  enforced 
when  they  operated  for  the  benefit  of  the  bank  and  the 
State. 

In  1869  (Thompson  and  Steger,  vol.  1,  p.  1829)  the  Leg- 
islature directed  the  dismissal  of  all  suits  againiit  the  debt- 
ors of  the  institution  when  the  payments  were  made  and 
the  moneys  collected  by  the  former  officers  of  the  bank,  or 
by  the  persons  lawfully  acting  as  such  officers,  and  having 
the  control  of  the  assets  of  the  bank  in  the  Confederate 
States,  and  in  Confederate  notes,  and  that  such  payments^ 
when  pleaded,  should  be  valid,  and  that  all  suits  should  be 
dismissed  when  brought  in  the  name  of  the  State  of  Ten- 
nessee as  sole  stockholder  in  the  bank  against  any  president, 
directors,  or  cashier  of  the  bank  for  any  loss  sustained  by 
the  State,  by  reason  of  their  participation  in  the  late  civil 
war,  receiving  Confederate  treasury  notes,  and  approval  of 
the  removal  of  the  assets  of  the  bank.  There  has  been  a 
full  ratification  of  the  acts  of  the  bank  as  to  the  collection 
of  its  obligations  during  the  term  which  elapsed  between 
the  years  1861  and  1865,  and  their  ratification  of  payments 
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to  these  bank  officers  acting  from  1861  to  1865  by  refusing 
to  attempt  to  enforce  the  payment  against  them,  on  the 
ground  that  the  payments  made  to  them  were  illegally 
made.  So  they  have  ratified  their  course  and  their  title  to 
their  offices,  by  refusing  to  sustain  suits  against  the  officers 
of  the  bank  for  any  losses  to  the  State  by  reason  of  their 
participation  in  the  civil  war,  in  the  removal  of  the  assets, 
or  in  receiving  those  notes.  When  this  mass  of  legislation 
is  considered  in  connection  with  the  abrogation  of  the 
Schedule  of  1865  by  that  of  ]870,  can  we  come  to  any 
other  conclusion  than  that  their  acts  leave  the  court  no 
other  guide  than  the  Constitutions  of  the  United  States  and 
of  the  State  of  Tennessee  as  the  test  of  the  validity  of  its 
instruction  to  the  bank  assignee,  Watson. 

There  is  no  ground  for  the  interdiction  of  these  claims. 
The  constitutional  amendment  of  1865,  and  the  act  of  1866, 
both  specially  mention  the  notes  issued  since  the  6th  of  May, 
1861,  but  do  not  mention  the  claims  of  depositors  in  the 
books  of  the  bank,  then  in  possession  of  that  Legislature, 
showing  the  amount  of  these  claims. 

This  instruction  to  the  bank  trustee,  not  to  pay  these 
debts,  does  not  amount  to  a  law.  It  is  true  that  it  is  the 
Legislature  acting  according  to  the  forms  of  law,  because  it 
could  only  express  its^ill  in  the  form  of  a  law;  but  it  is 
the  stockholder  of  the  bank  making  an  assignment  of  its 
effects  formally  for  the  closing  of  the  transactions  of  the 
bank,  directing  a  suit  for  that  purpose.  It  is  acting  as  con- 
tractor in  regard  to  claims,  and  expresses  its  will  in  regard 
to  matters  of  contract  in  which  its  sovereignty  did  not  op- 
erate, and  over  matters  over  which  it  has  no  more  right  to 
control  than  another  stockholder  or  creditor.  It  is  not  a 
law.  It  cannot  transfer  rights  or  extinguish  claims  as  sov- 
ereign over  this  matter.  It  can  express  its  will  with  as 
much  effect  as  an  individual  person  would  do — no  more. 
As  a  Legislature,  the  Legislature  of  1866  could  repeal  the 
charter  of  1838,  but  could  not  undo  transactions  done  under 
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the  charter.  One  Legislature  can  repeal  the  acts  of  another 
Legislature.  The  act  of  1866  could  repeal  the  acts  of  1861, 
but  it  could  not  annul  the  acts  of  a  board  of  directors  law- 
fully appointed  according  to  the  charter  of  1838,  and  law- 
fully acting  in  conformity  with  the  statutes  existing  prior  to 
the  6th  day  of  May,  1861,  in  receiving  deposits  and  dealing 
in  State  stocks.     Fletcher  v.  Peck,  6  Cranch. 

The  act  of  January^  1865^  amounted  to  a  direction  of  sub- 
mission of  the  question  to  the  courts^  nothing  more.  As  a 
law  it  was  a  nullity,  as  it  violated  the  obligation  of  contracts. 
If  the  act  of  February,  1866,  is  a  law,  the  Legislature  of 
1866  had  the  power  to  defeat  all  the  legislation  which  oc- 
curred during  the  year  1861,  and  what  is  more  startling,  all 
the  transactions  and  contracts  which  arose  from  that  Legis- 
lature. The  Legislatures  which  shall  assemble  hereafter 
may  do  the  same.  How  are  any  of  the  acts  of  that  body, 
or  of  the  directory  which  came  into  ofSce  under  it,  or  of  the 
acts  of  officers  under  them  (which  the  Supreme  Court  have 
by  their  decisions  validated),  how  are  they  to  stand  against 
this  sweeping  power  of  the  Legislature? 

But  it  has  been  argued  that  if  this  power  to  annul  the 
acts  and  contracts  of  that  board  does  not  exist,  the  Legisla- 
lature  had  the  power  to  confiscate  these  claims  as  enemies' 
property  under  international  law  •r  for  the  treason  of  the 
parties  under  municipal  law,  and  that  the  act  of  1866  con- 
fiscates these  debts. 

The  property  here  proposed  to  be  confiscated  was  money 
entrusted  to  the  faith  of  the  State.  It  is  well  known  that 
since  the  organization  of  this  bank  in  1838,  the  practical 
and  legal  construction  placed  upon  the  covenants  in  the 
bank  charter  was,  that  money  so  deposited  in  the  bank  was 
deposited  upon  the  faith  of  the  State,  and  that  the  property 
of  the  State  was  pledged  as  by  a  mortgage  for  the  repay- 
ment of  the  money.  Money  so  deposited  is  not  subject  to 
confiscation.  Wheaton,  367,  so  lays  down  the  law  explic- 
itly as  standing  upon  general  principles  of  public  law.    So 
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Chancellor  Kent  qaotes  the  declaration  of  Vattel  and  others 
stating  that  the  argument  of  the  British  Commissioners 
(Mansfield  and  others),  in  the  case  of  the  Prussian  loan, 
showing  that  money  deposited  in  trust  was  not  subject  to 
confiscation,  was  unanswerable.  Vol.  1,  65.  These  author- 
ities show  that  the  practice  in  England  and  France  and 
elsewhere,  in  case  of  war,  was  to  exempt  property  so  situ- 
ated. The  case  of  Brown  against  the  United  States,  which 
is  cited  by  adverse  counsel,  was  a  proceeding  in  Admiralty 
for  the  confiscation  of  British  property,  (a  cargo  of  lumber) 
seized  on  American  shores  during  the  war  of  1812.  The 
cargo  was  not  confiscated  in  that  case,  though  captured  in 
the  midst  of  a  war  then  pending  between  the  United  States 
and  Great  Britain.  The  property  was  discharged  because 
there  was  no  act  of  Congress  in  existence  at  the  time  of  the 
capture  to  authorize  proceedings  for  confiscation.  It  was 
declared  by  Marshall,  delivering  the  opinion  of  the  court, 
that  the  declaration  of  war  by  Congress  did  not  authorize 
confiscation.  It  was  declared  that  there  must  be  an  ex- 
press statute  investing  the  courts  with  the  power  to  proceed 
to  investigate  facts  according  to  the  established  mode  of  pro- 
ceeding. Kent,  commenting  on  this  case,  says  that  there 
was  at  least  one  point  gained,  one  advance  made,  and  that 
was,  that  private  property  could  not  be  confiscated  without 
express  action  by  Congress  authorizing  it ;  that  the  right 
was  against  universal  practice,  a  naked  and  impolitic  right 
which  ought  not  to  be  exercised. 

If  it  was  a  naked  and  impolitic  right  not  proper  to  be  ex- 
ercised in  the  case  of  contending  parties,  foreign  in  all  re- 
spects, how  much  more  improper  to  exercise  that  right  upon 
those  whom  the  victorious  party  intend  shall  remain  as  fel- 
low citizens.'  See  Vattel.  There  was  no  law  enacted  by 
the  Legislature  of  Tennessee,  either  before  or  after  the  war, 
for  the  confiscation  of  property  in  the  courts  of  the  State, 
and  prescribing  the  mode  of  proceeding  against  the  property 
as  the  property  of  belligerent  territorial  enemies,  or  as  pub- 
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lie  enemies,  and  no  mode  of  proceeding  established  by  statute 
for  the  confiscation  of  property  for  treason  except  npon  con- 
viction of  personal  guilt.  Admitting  that  a  nation  may  ex- 
ercise both  sovereign  and  belligerent  rights,  and  be  capable 
of  acting  in  either  character,  the  nature  of  the  law  enacted, 
and  the  proceedings  prescribed  by  the  act  must  determine 
whether  the  public  authority  intends  the  court  should  act  as 
a  prize  court  or  as  a  court  enforcing  municipal  regulations. 
Rose  V.  Himely,  7  Cranch. 

The  court  is  here  called  upon  to  confiscate  indiscrimi- 
nately the  estates  of  hundreds  of  citizens  as  territorial  ene- 
mies to  the  State,  regardless  of  past  political  conduct. 
There  is  no  law  on  the  statute  book  authorizing  the  court  to 
confiscate  property  indiscriminately  on  the  ground  of  the 
existence  of  a  territorial  war,  always  regarded  as  the  sever- 
est and  least  tolerable  of  all  belligerent  rights.  The  act  of 
February,  1866,  was  after  the  termination  of  the  war,  and 
does  not  furnish  the  slightest  evidence  of  an  intention  to 
exercise  the  hard  belligerent  rights  against  a  large  number 
of  citizens  who  had  trusted  their  money  to  the  public  faith. 
An  instruction  to  a  trustee  of  the  State  is  construed  into 
practical  confiscation  of  the  estates  of  mere  territorial  ene- 
mies. Where  is  the  mode  of  proceeding  prescribed  for  the 
trial  of  issues  of  the  fact  always  submitted  to  a  jury  in  such 
cases.  Union  Insurance  Co.  v.  United  States,  6  Wall.,  759 ; 
Armstrong's  foundry^  6  Wall.,  775.  The  states  have  no 
right  to  act  upon  the  laws  of  the  United  States  and  enforce 
them. 

On  the  6th  day  of  August,  1861,  Congress  enacted  a  law 
by  which  it  was  provided  that  property  used  for  the  support 
of  insurrection  should  be  subject  to  capture  and  regarded  as 
a  prize,  and  if  such  property  should  be  libeled  and  found  on 
trial  to  have  besn  so  used,  it  was  confiscated  by  decree  of 
the  court. 

This  authorized  the  institution  of  a  proceeding  in  rem. 
This  involved  a  proceeding  instituted — a  trial  of  facts  by 
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jury — being  land  capture.  It  involved  proof  of  use  or  in- 
tended use,  and  of  personal  delinquency.  11  Wall.,  322; 
2  Sprague,  150.  And  though  it  proceeded  against  the 
thing,  and  did  not,  according  to  some  decisions,  involve  an 
indictment  and  conviction  of  treason,  it  required  in  fact 
proof  of  a  treasonable  use  of  the  property  by  consent  of  the 
owner. 

In  July,  1862,  Congress  enacted  a  law  which  established 
a  mode  of  proceeding  for  the  punishment  of  treason,  and 
the  confiscation  of  estates,  as  enemies'  property,  of  a  class  of 
persons  mostly  officers  engaged  in  the  Confederate  service. 

There  was  a  cautious  discrimination  in  the  persons  selected 
as  the  intended  victims  of  this  proceeding.  As  this  act  was 
for  the  punishment  of  treason,  it  was  declared  by  the  Su- 
preme Court  of  the  State  of  Kentucky  to  be  unconstitutional 
and  void,  on  the  ground  that  the  property  could  not  be  con- 
fiscated, except  upon  the  conviction  of  the  persons  of  treason 
by  indictment,  according  to  the  Constitution  of  the  United 
States.  This  act,  however,  was  sustained  by  a  decision  of 
the  Supreme  Court  of  the  United  States,  there  being  a  dis- 
senting minority.  Millet'  v.  United  States,  11  Wall.  The 
chief  magistrate  of  the  United  States  remitted  the  bill  to 
Congress  after  its  passage,  on  the  ground  that  it  did  not 
provide  for  the  confiscation  of  life  estates  only  in  certain 
cases,  and  on  the  ground  that  it  did  not  operate  exclusively 
on  acts  committed  after  the  passage  of  the  act.  These 
amendments  were  incorporated  in  the  act  and  it  was  then 
signed. 

Now,  if  it  be  admitted  that  the  act  of  Congress  and  the 
decisions  of  the  court  establish  the  dangerous  proposition, 
that  Congress  can  confiscate  property  of  citizens  as  public 
enemies,  and  without  a  conviction  of  treason,  and  thus  de- 
prive the  citizen  of  the  benefits  of  many  of  the  provisions  of 
the  Constitution  of  the  United  States,  yet  those  acts  and  de- 
cisions establish  the  constitutional  necessity  for  a  statutory 
law  authorizing  confiscation  of  propert)'  as  enemies'  prop- 
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erty.  It  establishes  the  constitutional  necessity  of  a  statute 
charging  expressly  the  treason  involved  in  the  transaction 
upon  the  law  enacted  before  commission  of  the  offence 
which  exacted  the  forfeiture.  It  involves  an  issue  of  facts^ 
a  trial  by  jnry^  and  conviction  of  personal  and  treasonable 
guilty  as  the  ground  of  confiscation. 

Can  it  be  assumed  that  there  was  any  such  proceeding 
authorized  by  the  Legislature  of  1866?  Can  it  be  assumed 
that  that  Legislature  intended  to  authorize  confiscation, 
upon  the  basis  of  proof  of  guilt  of  all  these  depositors  of 
treason. 

These  acts  of  Congress  did  not  operate  indiscriminately 
upon  all  alike.  They  may  have  converted  technically  the 
war  into  a  territorial  war  against  public  enemies.  But  in  its 
practical  results  by  virtue  of  qualifications  and  conditions, 
it  was,  in  commencement  and  termination,  a  war  against  in- 
surgents personally,  and  not  a  war  against  all,  a  territorial 
and  international  war.  The  provisions  made  for  the  recov- 
ery of  captured  and  confiscated  property  in  two  years  after 
the  termination  of  the  war;  the  provision  for  trial  and 
proof  .of  intentional  treasonable  use  of  things  confiscated ; 
the  cautious  discrimnation  in  favor  of  persons  favorable  to 
the  government,  and  the  confinement  of  the  operation  of  the 
law  to  a  certain  class  of  Confederate  citizens,  charged  with 
treasonable  service;  the  effects  of  proclamations  of  pardon 
and  amnesty  made  at  different  times  during  the  war,  all, 
with  other  laws  not  necessary  here  to  enumerate,  show  they 
never  did  intend  to  confiscate  the  property  of  those  who 
were  favorable  to  the  Government  of  the  United  States  in 
that  conflict,  and  that  it  was  not  in  fact  a  territorial  war, 
but  a  war  against  insurgents,  so  far  as  confiscation  ot  prop- 
erty was  concerned. 

But  the  subsequent  action  of  Congress  went  still  further 
and  authorized  the  discharge  of  nearly  the  whole  body  of 
those  who  were  embraced  in  the  confiscation  acts,  and  proc- 
lamations of  amnesty  and  grants  of  pardon  were  made  from 
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time  to  time,  leaving  all  the  persons  embraced  by  tbem  so 
fiir  ss  political  offenses  were  concerned  ]ast  as  if  no  offense 
or  violation  of  declared  law  had  been  committed.  Tt  is 
most  probable  that  every  single  person  in  this  list  of  depos- 
itors, who  is  now  sought  to  be  deprived  of  his  just  demands, 
has  been  discharged  by  the  operation  of  executive  action 
inder  the  laws  of  the  United  States  for  all  violation  of  law 
for  which  his  property,  if  ever  liable,  was  subject  to  confis- 
cation. 

But  if  the  act  of  1866  is  construed  as  a  confiscating 
statute,  as  contended,  and  applied  with  indiscriminate  ven- 
geance to  all  alike,  without  regard  to  their  political  opinion 
or  conduct  during  the  war,  it  cuts  off  all  proof  in  regard  to 
the  most  determined  support  of  the  government,  whether 
the  party  resided  in  the  South  or  in  the  North,  whether  the 
party  depositing  was  an  infant  incapable  of  committing 
crime,  whether  they  were  aged  widows  or  decayed  old  men. 
It  cuts  off  all  issues  as  to  the  grant  of  amnesty  or  pardon, 
and  shuts  the  door  against  the  legislation  of  Congress  for 
the  benefit  of  the  people  without  regard  to  past  conduct, 
and  enforces  a  blind  and  arbitrary  confiscation,  without  the 
slightest  excuse,  except  that  the  State  ow^'s  the  money  and 
has  pledged  its  faith  to  pay  it.  There  is  nothing  in  the 
act  of  1866  to  show  that  that  Legislature  intended  to  confi- 
scate estates  The  act  does  not  provide  for  a  system  of  ju- 
dicial confiscation.  The  Legislature  has  no  power  to  nullify 
the  acts  of  Congress  and  proclamations  of  amnesty  intended 
to  give  relief,  and  to  confiscate  the  estates  of  persons  with- 
out regard  to  guilt  or  innocence,  without  reference  to  par- 
don and  amnesty,  on  the  ground  of  being  territorial  ene- 
mies, and  therefore  without  conviction  of  personal  guilt. 

The  argument  for  the  State  amounts  to  this.  The  State 
incorporate  a  bank  and  appoints  a  directory.  The  State  in- 
vites the  citizens  to  deposit  their  money  in  it,  with  a  pledge 
of  the  public  faith  to  restore  it.  The  State  now  seeks  to 
confiscate  the  rights  of  these  depositors,  because,  as  the  State 
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alleges,  its  own  directors  were  traitors,  and  appropriated  the 
money  of  these  depositors  to  unlawful  purposes. 

But  it  may  be  argued  that  those  sums  of  money  were  not 
drawn  from  the  bank  by  the  lawful  authorities  of  the  State, 
and  constitute  no  contract  founded  on  such  consideration  as 
can  be  enforced ;  that  the  money  was  taken  by  check  of  the 
military  and  financial  board,  and  appropriated  to  the  sup- 
port of  the  insurrectionary  war  then  pending,  and  that  the 
Constitution  of  the  United  States,  as  amended  after  the 
creation  of  these  debts,  prohibits  the  State  from  paying  any 
debt  or  obligation  incurred  in  aid  of  insurrection. 

-The  bonds  on  which  the  money  was  drawn  were  placed  in 
the  hands  of  the  bank,  and  are  now  amongst  the  effects  of 
the  bank,  if  they  are  valid  the  lien  of  the  creditors  of  the 
bank  instantly  attached  upon  the  delivery  of  the  same  to 
the  officers  of  the  bank  as  part  of  the  effects  of  the  bank 
held  and  pledged  for  the  satisfaction  of  the  claims  of  cred- 
itors. Waiving  all  question  as  to  the  validity  of  the  bonds, 
and  assuming  that  they  were  invalid,  the  transaction  was,  in 
form  and  on  its  face,  that  of  a  sole  stockholder  of  a  bank 
depositing  his  invalid  security  in  the  hands  of  his  corporate 
agent,  and  receiving  from  that  agent  an  equivalent  amount 
of  corporate  effects,  upon  which  effects  the  creditors  had  a 
valid  lien  for  the  satisfaction  of  their  debts.  Although  the 
State,  as  a  stockholder  in  an  incorporated  institution,  made 
a  contract  according  to  the  forms  of  law  with  its  agent,  yet 
this  contract,  qiuisi  contract,  was  a  contract  in  the  making 
of  which  these  complainants  had  no  agency,  direct  or  indi- 
rect, and  to  which  it  is  not  possible  to  assume  that  they  as- 
sented. It  was  the  deposit  of  an  invalid  security  by  the 
stockholder,  without  any  participation  by  the  complainants 
in  the  motives  or  action  of  either  the  state  authorities  or 
directory,  or  any  knowledge  on  their  part  of  the  intended 
appropriation  of  the  money  withdrawn,  much  less  any  par- 
ticipation in  any  alleged  and  unconstitutional  enterprises 
which  were  to  be  upheld  by  its  use.     The  corporate  body 
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held  the  money,  which  was  paid  over  to  the  military  board, 
in  trnst  for  the  benefit  of  the  creditors  of  the  bank.  The 
directory  received  for  their  money  an  invalid  security.  The 
parties  who  deposited  these  suras  in  the  bank  were  no  par- 
ties to  this  contract.  They  had  no  authority  or  opportunity 
to  accept  or  reject  this  negotiation,  to  accept  or  reject  these 
bonds,  or  to  object  to  the  appropriation  of  the  funds  of  the 
bank  which  were  taken  from  the  bank.  If  they  had  any 
soch  opportunity  it  would  have  been  totally  unavailable  to 
them.  These  complainants  have  a  right  to  the  money 
which  was  taken  under  the  form  of  a  legal  transaction.  It 
was  the  State,  the  people  who  inhabit  its  territory,  who  own 
the  estate;  it  was  the  organized  body  politic,  acting  by 
and  through  lawful  and  constitutionally  elected  officers,  who 
took  this  money  and  deposited  their  bonds  as  a  security  for 
its  repayment.  It  was  the  people,  the  organized  body 
politic,  who  owe  this  money  to  the  bank  and  to  the  creditors 
of  the  bank.  It  was  the  same  organized  body  politic  that 
covenanted  that  the  capital  stock  of  this  bank  should  be 
five  million  dollars,  that  its  debts  to  the  extent  of  five 
millions  of  dollars  should  be  paid,  and  that  the  directory 
ahoald  be  faithful  to  their  trust,  and  to  those  who  dealt  with 
them.  These  creditors  look  to  this  organized  body  politic 
to  comply  with  their  stipulations  made  in  the  charter  of 
1838.  If  this  was  the  case  of  a  private  stockholder  taking 
their  trust  funds  and  depositing  in  lieu  thereof  a  worthless 
aeourity,  would  any  one  controvert  the  liability  of  such  a 
stockholder  for  the  sum  withdrawn  on  bill  filed  by  the 
stockholder  against  the  creditors  and  corporation  ? 

The  authorities  declare  that  such  a  transaction  would  be 
regarded  as  a  fraud,  would  be  annulled,  and  the  stockholder 
decreed  to  account  for  the  amount.  Ang.  and  Am.,  598. 
Nathan  v.  Whitloek,  9  P.,  1 59. 

The  facte  then  stand  that  these  complainants  neither  gave 
their  assent  to  the  negotiation  of  the  bonds,  nor  have  they 
accepted  the  bonds;  nor  have  they  assented  to  the  appro- 
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priation  of  the  money  drawn,  and  had  no  notice  of  these 
transactions,  nor  available  authority  to  accept  or  reject  the 
transaction.  They  do  not  assert  a  claim  against  the  State 
on  any  ground  of  aid  furnished  to  the  State  in  any  insur* 
rectionary  movement.  They  assert  their  claim  against  the 
organized  body  politic,  on  the  ground  of  a  valid  and  bona 
fide  deposit  of  their  money  in  the  hands  of  the  bank,  aod 
the  guarantee  of  the  State  by  the  charter,  that  such  money 
so  deposited  should  be  repaid  on  demand,  according  to  the 
stipulations  of  the  State. 

The  State  of  Tennessee  comes  into  court  asking  the  court 
to  adjust  the  transactions  of  the  bank'  with  the  creditors  of 
the  bank,  and  the  accounting  creditors  ask  a  fulfillment  of 
the  guarantees  of  the  State,  that  the  bank  should  repay 
them  the  money  deposited.  It  is  no  answer  to  the  demands 
of  these  complainants  that  the  moneys  were  obtained  from 
the  bank  and  appropriated  to  the  support  of  insurrection. 

Many  of  these  complainants,  no  doubt,  were  opposed  to 
any  insurrectionary  movement,  and  probably  all  of  them 
would  have  withdrawn  their  money  if  they  had  known  at 
the  time  of  the  negotiation  that  the  State  or  the  people 
would  not  be  liable  for  their  money,  according  to  the  stipn- 
•lations  of  the  charter. 

Now  it  is  contended  that  the  provisions  of  the  Constita- 
iion  of  the  United  States  do  not  apply  to  the  case  of  these 
<iomplaiuant8.  The  State  is  bound  by  common  honesty,  and 
the  principle  of  contract  to  pay  these  debts,  unless  the  Con- 
stitution of  the  United  States  prohibits  the  payment.  The 
fiiir  and  just  construction  of  the  Constitution  is  that  the 
persons  who  furnish  money  to  a  state  for  the  unlawful  and 
unconstitutional  purpose  of  aiding  an  insurrection  against 
the  United  States,  shall  not  be  repaid  such  sum  so  loaned 
or  advanced,  and  that  such  person  shall  not  be  permitted  to 
demand  the  same  in  the  courts,  and  the  Legislature  of  the 
State  shall  not  be  permitted  to  pay  the  same.  The  Consti- 
tution intended  to  punish  the  persons  who  aided  in  insar- 
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rectioD.  It  iDvolveK  proof  of  an  intention  by  the  act  to  do 
the  unlawful  and  prohibited  act.  It  involved  an  intent  to 
discourage  and  suppress  insurrections.  These  parties  are 
not,  as  before  stated,  any  parties  to  any  such  contracts,  nor 
do  they  stand  in  privity  with  any  who  were,  nor  do  they 
claim  any  right  through  any  party  who  did  furnish  money 
to  aid  insurrection. 

This  construction  of  the  Constitution  makes  these  deposi- 
tors the  victims  of  an  indiscriminate  forfeiture,  regardless 
of  age,  sex,  or  ^litical  conduct.  It  deprives  them  of  all 
the  benefits  extended  by  the  laws  of  the  United  States,  and 
the  proclamations  of  the  President.  It  has  been  decided 
that  all  persons  who  lived  in  the  State  during  the  war,  who 
remained  attached  to  the  cause  of  the  United  States,  were 
restored  to  their  rights  (if  any  one  had  been  deprived  of 
them)  without  amnesty  or  pardon,  so  soon  as  the  war  termi- 
nated. Can  this  provi.sion  of  the  Constitution  be  construed 
0  operate  in  violation  of  the  settled  policy  of  the  govern- 
ment, as  manifested  by  the  action  of  Congress?  The  Con- 
stitution thus  makes  the  provision  a  bill  of  attainder,  with- 
out a  crime  even  assumed. 

The  provision  declares  that  no  state  shall  pay  any  debt 
or  obligation  incurred  in  support  of  insurrection.  Incurred 
by  whom  and  to  whom  ?  Incurred  by  a  state  to  those  who 
contracted  with  the  State  to  aid  the  State  in  an  insurrection- 
ary movement,  or  those  who  derive  their  right  against  the 
State  by  assignment  from  the  persons  who  did  so  aid  the 
State. 

It  is  most  difficult  to  see  how  the  provision  of  the  Con- 
stitution can  be  extended  to  embrace  a  case  like  the  present, 
so  as  to  inflict  political  forfeitures  of  the  rights  of  those  who 
have  never  assisted,  either  directly  or  indirectly,  any  insur- 
rection, and  who  do  not  derive  their  demands  from  those 
who  did  assist.  This  construction  of  the  Constitution  would 
be  to  discharge  the  debts  of  the  State,  merely  because  it 
was  the  State,  and  to  punish  those  who  were  not  suspected 
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i\f  any  illegality  of  condnct,  in  violation  of  the  settled  ac- 
tion of  Congress  and  of  the  executive. 

It  is  a  rule  of  construction  by  common  law  that  all  pro- 
visions which  inflict  forfeitures  or  penalties  are  penal  in 
their  character,  and  shall  be  strictly  construed.  Such  pro- 
visions shall  not  be  construed  to  embrace  cases  which  are 
not  within  the  manifest  reason  and  intention  and  policy  of 
the  provision.  This  rule  is  applicable  to  constitutional  pro- 
visions as  well  as  to  statute  law.  Such  provisions  embrace 
the  idea  of  punishment,  and  cannot  be  construed  to  embrace 
cases  where  no  punishment  was  deserved  or  intended  to  be 
inflicted.  The  great  principle  which  underlies  that  provi- 
sion is  that  no  person  is  allowed  to  come  into  court  and  ask 
the  enforcement  of  contracts  made  to  assist  in  the  commis- 
sion of  crime.  It  was  intended  to  embrace  parties  to  illegal 
transactions,  and  not  to  forfeit  the  rights  of  persons  who 
were  not  parties  to  the  transaction.  Why  should  this  pro- 
vision be  extended  to  embrace  the  case  of  infants,  idiots, 
widows,  the  aged,  whose  contracts  of  deposit  are  untainted 
with  crime,  and  whose  conduct  has  been  blameless?  If  the 
construction  of  this  provision  be  that  it  extends  to  contracts 
made  by  persons  with  the  State,  with  intent  to  aid  the  State 
in  insurrectionary  war,  that  provision  is  harmonious  with 
common  law,  and  has  some  foundation  to  rest  upon,  which 
will  be  recognized.  If  it  be  construed  to  extend  to  contracts 
with  persons  who  acted  with  no  intention  to  assist  the  State 
in  such  enterprise,  it  is  an  arbitrary  fiat,  contrary  to  public 
justice,  and  to  the  settled  policy  of  Congress  since  the  war. 
There  is,  therefore,  no  ground  to  discharge  the  State  from 
the  obligations  incurred  by  the  charter  of  the  bank,  and 
to  account  for  the  money  withdrawn  in  1861  from  the 
bank. 

The  State  having  filed  this  bill  for  the  adjustment  of  tlie 
transactions  of  the  bank,  of  which  it  was  the  owner,  and 
having  made  the  creditors  parties,  can  it  be  made  to  account 
for  the  sums  it  has  withdrawn  or  permitted  to  be  withdrawn. 
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and  has  failed  to  supply  according  to  contract?  It  is  main- 
tained that  it  can. 

The  State  of  Tennessee  was  the  sole  proprietor  of  the 
Bank  of  Tennessee,  and  is  designated  in  the  statutes  of  the 
State  as  the  sole  stockholder  in  this  bank.  See  Rev.  Stat., 
1869,  ch.  48,  p.  1829.  The  property  invested  for  banking 
purposes  is  called  capital  stock.  So  the  Supreme  Court  of 
the  United  States  have  designated  the  State  as  the  sole  stock- 
holder, where  the  bank  was  incorporated,  and  the  whole 
belonged  to  the  State.  Commonwealth  of  Kentucky  v. 
Briscoe,  Oui'rin  v.  Arkanaas,  15  Howard. 

The  case  of  the  United  States  Bank  v.  The  Planters  Bank 
{/  Georgia,  was  tried  before  the  Supreme  Court  of  the 
United  States  in  1824.  The  Planters  Bank  pleaded  that 
the  State  of  Georgia  was  a  stockholder,  and  was  thereby  a 
party  and  could  not  be  sued.  The  court  says :  Many  states 
take  stock  in  banks.  When  a  state  takes  stock  in  a  trading 
corporation,  it  lays  down  its  sovereignty,  so  far  as  the  trans- 
actions of  that  company  are  concerned,  and  accepts  the 
terms  of  the  charter,  and  can  exercise  no  power,  and  is  en- 
titled to  no  privilege  which  an  individual  corporator  .is  not 
entitled  to.  9  Wheat.,  909.  It  imparts  to  the  corporation 
none  of  its  attributes  as  a  sovereignty.  So  the  court  says, 
in  Briscoe  v.  GommonweaUh  Bank  of  Kentucky,  whether  the 
State  owns  the  whole  or  part  of  the  stock  in  a  banking 
company,  it  has  no  more  power  under  the  charter  than  an 
individual  stockholder  has.  So  in  the  case  of  Darrington 
V.  The  Bank  of  Alabama,  the  State  supplied  the  capital 
stock,  appointed  the  directory,  appropriated  the  profits, 
made  its  notes  receivable  in  payment  of  public  dues,  and 
guaranteed  the  payment  of  the  debts  of  the  bank.  The 
court  says,  the  State  holds  its  property  in  the  bank  as  an 
individual  would  hold  his.  The  specie  in  the  vaults  of  the 
bank,  the  notes  taken  on  discount,  and  all  its  property  are 
subject  to  judicial  process,  and  on  such  proceeding  the  State 
in  its  sovereign  capacity  could  no  more  interfere  than  an 
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individual  stockholder.  Its  power  would  be  no  greater  than 
the  power  of  an  individual  under  similar  circumstances.  13 
Howard,  12,  1851.  The  State  stands  i^  an  individual  in 
regard  to  all  the  transactions  of  the  company,  and  in  all 
legal  proceedings  instituted  by  the  State,  or  by  the  creditors 
of  the  bank.  It  is  the  providing  of  this  fund,  and  the  en- 
tire surrender  of  the  sovereignty  of  the  State  in  all  the 
transactions  of  the  company,  which  relieves  the  notes  from 
the  character  of  bills  of  credit,  and  that  character  is  not  at 
all  affected  by  the  fact  that  the  State  ia  absolutely  and  pri- 
marily liable  as  a  stockholder. 

These  principles  are  inforced  in  the  great  case  of  Ourrin 
v.  The  Stale  of  Arkansas,  when  a  direct  liability  waa  en- 
forced against  the  State,  and  it  was  held  liable  for  its  seizure 
of  the  effects  of  the  bank  in  which  it  was  the  sole  stock- 
holder. So  the  Supreme  Court  of  Tennessee,  in  DibreU  v. 
The  Bank  of  Tennessee,  holds,  that  when  the  State  enters 
into  an  incoTpdrated  company  as  a  trader,  banker,  or  public 
carrier,  the  State  stands  as  other  traders,  bankers  and 
carriers,  and  has  the  same  right,  and  none  others,  and  are 
subject  to  the  same  liabilities.  So,  when  it  enters  a  com- 
pany, and  appoints  its  directory,  it  appoints  that  directory  as 
a  stockholder,  or  a  trader,  banker  or  carrier  appoints  his 
directory,  and  the  same  relations  exist  between  the  State  as 
a  stockholder  in  such  company  as  exists  between  the  indi- 
vidual stockholder  and  trader,  banker  and  carrier,  and  the 
•directory  they  may  appoint.  The  State,  as  a  sovereign  state, 
is  not  responsible  for  the  paid  frauds  and  wrongs  and  neg- 
lects of  its  public  officers.  This  is  a  sovereign  prerogative 
of  the  State  intended  to  protect  the  body  politic.  But  when 
the  State  enters  the  precincts  of  a  corporation,  it  does  not 
impart  to  or  carry  into  the  corporation  this  prerogative. 
Its  directory  stands  as  the  directory  of  private  corporations. 
The  State  does  not  grve  sovereignty  to  the  corporation.  It 
does  not  exempt  itself  from  liabilities  for  the  frauds,  wrongs 
and  neglects  of  its  directory,  for  in  this  transaction  it  is  not 
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the  State  as  a  state,  but  it  is  the  State  as  a  stockholder, 
under  the  laws  of  a  private  chartered  company,  with  the 
same  rights  of  exemption  that  stockholders  in  other  com- 
panies have,  and  none  others. 

The  reason  of  this  distinction  between  the  State  as  a  state 
and  the  State  as  a  stockholder  is  manifest.  It  is  the  interest 
of  the  State,  when  it  enters  the  arena  of  trade,  that  it  should 
hold  out  to  its  customers  the  same  advantages  that  other 
companies  hold  out.  The  State  limits  its  liability  to  the 
stock  subscribed.  It  is  bound  on  the  plainest  principle  of 
protection  to  place  itself  upon  the  same  advantageous  plat- 
form with  individuals,  and  hold  itself,  as  stockholder,  liable 
for  the  wrongs  and  neglects  of  its  directory  to  the  same  ex- 
tent that  individual  stockholders  are  liable  in  other  incor- 
porated companies.  This  is  indeed  the  very  object  of  put- 
ting the  Staters  interests  in  the  hands  of  a  directory.  Why 
did  not  the  State  act  by  its  constitutional  officers,  if  it  did 
Dot  intend  to  place  this  fund  and  its  subscribed  and  guar- 
anteed liabilities,  and  itself  as  stockholder,  out  of  the  pale 
of  sovereignty,  and  upon  the  same  advantageous  platform 
that  other  stockholders  stood  ?  No  person  would  cheerfully 
deal  with  an  institution  which  was  not,  in  regard  to  its  deal- 
ings, subject  to  the  laws  of  the  land,  and  which  did  not  give 
to  the  dealer  or  customer  the  same  rights  against  the  State, 
as  a  stockholder,  that  he  had  against  the  stockholder  in 
other  institutions;  who  would  deal  with  an  institution  which 
declared  that  the  stockholder  would  not  be  liable  for  the 
conduct  of  those  whom  it  holds  out  to  the  world  as  its 
directory,  when  other  well  managed  and  powerful  institu- 
tions guaranteed  the  integrity  and  fidelity  of  their  directors? 
It  was  essential  to  the  succeis  of  the  bank  that  the  State 
should  not  go  into  it  as  a  sovereign,  but  that  it  shauld  go 
into  it  as  a  stockholder,  subject  to  the  general  laws  of  the 
land  which  govern  individuals.  When  the  State  of  Ten- 
nessee declared  in  the  charter  that  the  State  should  pay  in 
five  millions  of  dollars  capital  stock,  prescribed  the  mode  of 
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raising  it^  and  that  bonds  of  the  State  for  two  and  a  half 
millions  should  be  executed  and  placed  in  the  bands  of  the 
directory,  in  execution  of  the  laws  of  the  charter,  will  it  be 
contended  that  the  State  stands  in  regard  to  the  capital 
stock,  their  bonds  deposited,  as  a  sovereign  state  or  as  stock- 
holder ?  When  it  is  asserted  that  such  attributes  of  sover- 
eignty are  imported  into  the  enclosure  of  this  charter,  and 
the  State  stands  there  as  a  sovereign  power,  you  establish  a 
distinction  eminently  injurious  to  the  institution,  and  calcu- 
lated to  weaken  its  sphere  of  success  in  competition  with 
other  powerful  and  well  managed  banking  institutions.  It 
is  well  known  that  the  State  Bank  was  able,  and  barely  able, 
to  sustain  itself  in  the  market  in  competition  with  the  Union 
and  Planters  and  other  banks  in  the  State. 

In  what  consists  the  difficulty  in  arriving  at  the  conclu- 
sion that  it  was  the  intention  of  the  State  to  render  itself 
liable  as  a  stockholder  to  the  extent  of  its  stock  liability, 
and  to  suit  as  individuals  are  so  sued  in  reference  to  its 
chartered  and  stock  transactions  ?  The  object  was  to  sus- 
tain an  institution,  the  profits  of  whieh  were  to  go  to  the 
education  of  all  the  children  of  the  State,  and  the  promo- 
tion of  internal  carriage  and  trade.  Prior  to  that  period 
the  State  had  authorized  itself  to  be  sued,  and  subsequent 
to  that  time,  to-wit :  in  1854,  it  authorized  all  its  creditors 
to  sue.  When  the  depositors  placed  their  money  in  the 
bank,  they  had  a  right  to  sue  the  State  for  the  enforcement 
of  their  contracts.  They  placed  their  money  in  the  bank 
under  that  right.  Why,  then,  repel  the  idea  that  the  State 
intended  not  to  claim  the  sovereign's  law,  excepting  it  from 
suit  when  it  entered  as  a  stockholder  into  this  trading  com- 
pany ?  The  stockholders  of  the  Union  and  Planters  and 
other  banks  were  liable  to  suit. 

The  principle  which  declares  a  state  not  liable  as  a  state 
^n  its  sovereign  character  to  suit,  and  which  subjects  it  to 
suit  in  its  character  as  stockholder,  does  not  seem  to  be  new 
or  without  precedent. 


DECEMBER  TERM,  1875.  468 


State,  and  Watson,  TruBtee  v.  Bank  of  Tenneeaee. 


The  East  India  Company  having  power  to  govern  that 
country^  and  to  make  peace  or  war,  was  held  not  to  act  in 
its  sovereign  character  in  making  a  lease  to  an  individual 
for  the  exclusive  vending  of  certain  articles  within  the 
territories  of  the  company.  The  company  have  sovereign 
powers^  said  the  Lord  Chancellor^  but  in  the  execution  of 
this  lease  they  have  acted  as  a  private  company.  They 
have,  as  a  private  company,  executed  a  private  contract. 
Cooley,  citing  1  Brown's  Ch.  Rep.  So,  half  a  century  later, 
in  the  case  of  the  Duke  of  Brunswick  v.  The  King  of  Han- 
oijer,  where  a  bill  was  filed  in  the  English  Chancery  Court 
to  call  the  King  to  an  account  of  his  guardianship  in  regard 
to  certain  transactions  in  Germany,  the  court  took  the  dis- 
tinction between  acts  done  as  a  King  in  Germany  and  acts 
done  as  a  subject  in  England.  In  the  one  case  the  court 
would  not  take  jurisdiction  over  the  King,  in  the  other 
they  would.  In  the  latter  capacity  he  was  declared  liable 
to  suit  by  English  bill.  2  Phillimore,  414.  So,  where 
powers  of  government  were  delegated  to  the  city  of  New 
York,  and  the  corporate  authorities  act  exclusively  with 
reference  to  the  matter  for  the  benefit  of  the  city,  and  not 
the  general  public,  as  in  the  case  of  the  Croton  water  works, 
the  city  authorities  were  held  to  stand  in  relation  to  them 
on  the  same  footing  as  the  private  owners  of  houses  and 
lands,  and  responsible  accordingly  for  injuries  to  individuals. 
3  Hill,  531 ;  2  Denio.  The  authorities  did  not  import  their 
sovereignty  into  this  transaction,  and  their  officers  were 
held  liable  as  private  individuals,  as  well  as  corporate 
officers.  The  corporation  quo  ad  hoc  is  a  private  person. 
9  Wheat.,  907. 

It  is  the  principle  upon  which  courts  act,  that  they  will 
go  as  far  as  permitted  to  put  states  on  the  same  footing  as 
individuals  in  the  courts.  When  a  state  is  holder  of  a  bill 
of  exchange,  it  must  be  subjected  to  the  same  diligence  to 
hold  the  endorser  as  individuals ;  so,  as  the  maker  of  a  pro- 
tested bUl,  it  must  respond  as  an  individual.     15  Pet.,  377. 
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So  if  a  state  enters  into  a  compact  as  a  charter  party^  it  in- 
curs the  same  liabilities  as  an  individual  person  :  Brightly's 
Dig.^  842.  So  the  liability  of  the  United  States  as  a  con- 
tractor is  precisely  the  same  as  an  individual  in  the  Court 
of  Claims ;  so  in  the  construction  of  contracts ;  so  if  the 
United  States  purchase  land  in  a  state,  it  holds  it  as  a 
private  person,  and  cannot  claim  sovereign  exemptions: 
Brightly's  Dig.,  841 ;  Wall.  C.  Ct.j  vol.  3.  So  the  United 
States,  as  the  owners  of  property,  have  the  same  rights  and 
privileges  and  are  subject  to  the  same  liabilities  as  individ- 
ual persons:  Black  Prize  Cases,  20.  Statute  of  limitations 
runs  against  government  as  stockholder:  2  Brock,  393. 
The  prerogatives  of  the  United  States  do  not  attach  to  the 
United  States  as  stockholder;  it  only  attaches  when  it  ap- 
pears as  a  sovereign. 

In  1851  the  Supreme  Court  of  the  United  States  said,  in^ 
regard  to  a  prosecution  instituted  by  the  State  of  Pennsyl- 
vania to  abate  the  Wheeling  bridge  as  a  nuisance,  that 
when  a  state  became  a  member  of  a  trading  or  other  corpo- 
ration, its  sovereignty  was  not  involved  in  the  business,  but 
it  stands  and  is  treated  as  other  stockholders  are  treated. 
So,  in  the  present  case,  the  rights  asserted  and  the  relief 
prayed  are  in  no  respect  different  from  those  accorded  to 
an  individual.  So  Daniel,  Judge,  said :  ^^  Here  we  have 
the  State  occupying  the  position  of  every  private  suitor,, 
asking  the  action  of  the  court  over  the  subject  of  nui- 
sances." 13  How.,  664.  Where  a  state  comes  into  court 
asking  a  decree  against  one  of  its  citizens,  it  has  the  privi- 
leges and  rights  of  a  private  citizen,  and  as  a  general  rule 
none  others.  When  it  comes  into  court  its  sovereignty  is 
not  involved  in  the  business  whether  it  be  as  plaintiff  or 
defendant.  It  is  bound  by  the  same  legal  restrictions  and 
liability,  and  hns  the  same  rights  and  none  others.  If  it 
had  been  believed  that  the  school  fund  was  not  liable  legally 
as  capital  stock  in  the  bank,  but  was  a  mere  deposit  having 
a  preferred  claim  on  the  bank  for  payment ;  that  the  State 
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as  a  stockholder  was  not  liable  as  other  stockholders ;  that 
the  -State  came  into  this  corporation  not  as  an  individ- 
naly  bat  as  a  sovereign^  controlled  by  no  law  but  its  o^n 
will,  coald  any  one  predicate  a  successful  career  for  such  a 
baseless,  hollow  and  sham  contrivance?  If  it  had  been 
supposed  that  the  State  could  at  its  pleasure  withdraw  the 
two  and  a  half  millions  it  had  directed  to  be  placed  in  the 
bank  as  capital  stock,  and  would  not  be  bound  to  supply  its 
place  to  the  creditors ;  if  it  were  supposed  that  the  State  or 
its  trustee  could  withdraw  what  it  had  invested  as  state  and 
as  capital  stock, — would  not  the  whole  scheme  have  fallen 
dead-born  as  proposing  a  grand  swindle  ?  The  State  con- 
templated in  1 838  no  such  swindle.  The  State  intended  to 
come  into  this  charter  as  a  stockholder  and  not  as  a  sover- 
eign state.  It  intended  to  pledge  all  funds,  whether  trust 
funds  or  other  funds,  to  the  creditors  as  other  capital  stock 
of  banks  was  pledged.  The  charter  was  created  for  the 
express  purpose  of  placing  the  capital  stock  and  the  State 
as  sovereign  and  trustee  on  the  same  footing  as  in  other 
chartered  institutions.  The  State  of  Tennessee  subscribed 
J5,(X)0,000  in  this  incorporat-ed  company  just  as  completely 
as  if  it  had  issued  its  bonds  for  that  entire  amount.  A 
court  of  equity  will  consider  that  as  done  which  the  persons 
have  agreed  to  do.  The  State  of  Tennessee  declared  that 
the  whole  of  the  school  fund,  stocks,  bonds  and  money, 
should  be  a  part  of  the  capital  stock.  The  State  got  into 
the  corporation  as  a  stockholder  in  order  to  avoid  the  pro- 
vision in  regard  to  the  issuance  of  bills  of  credit.  Having 
securely  seated  herself  as  a  stockholder  of  the  corporation, 
and  being  besieged,  comes  into  court  as  a  stockholder,  sues 
the  creditors  as  a  stockholder,  claims  rights  as  a  stockhold- 
er, and  the  residue  as  a  stockholder,  yet,  with  the  face  of  a 
fraudulent  monarch  of  the  middle  ages,  she  seeks  to  shield 
herself  from  responsibility  for  unpaid  subscriptions  and 
moneys  withdrawn,  on  the  plea  of  sovereignty.  Sovereignty 
attaches  when  it  appears  as  a  state ;  it  does  not  attach  when 
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the  State  appears  as  a  stockholder.  The  State  placed  itself 
in  the  character  of  a  banker  and  stockholder  in  this  char- 
ter.  The  State  stood  as  a  stockholder  when  these  debts 
were  contracted^  and  this  liability  it  cannot  now  arbitrarily 
change  by  subversion  of  the  rights  of  its  creditors. 

A  sovereign  power  may  prescribe  the  extent  of  its  own 
legal  responsibility  not  trenching  upon  vested  rights.  It 
may  declare  itself  exempt  from  security  and  exempt  from 
execution,  as  it  has  done.  It  may  make  claims  against  it 
enforceable  in  its  own  courts  to  any  extent,  if  it  desires  to 
do  so,  and  believes  it  necessary  to  support  public  justice, 
maintain  public  confidence,  and  support  the  public  interest. 
It  may  mortgage  the  public  lands,  as  Kentucky,  Tennessee 
and  many  other  states  have  done,  and  make  them  subject 
to  judicial  process  at  the  instance  of  public  creditors  or  cer* 
tain  classes  of  creditors.  It  may  hypothecate  the  public 
revenues  or  any  particular  branch  of  the  revenue,  as  has 
been  the  practice  of  Great  Britain  and  the  continental  states 
from  the  earliest  times.  It  may  make  a  contract  to  receive 
notes  of  a  bank  in  payment  of  debts  due  the  State,  and 
taxes,  as  Indiana,  Kentucky,  Tennessee  and  perhaps  half 
the  states  have  done  in  the  progress  of  their  existence.  It 
may  give  the  noteholders  of  a  bank  the  right  to  appropriate 
the  public  revenues  to  the  extent  of  their  legal  demands. 
If  the  State  Legislature  should  deem  it  expedient  to  hpoth- 
ecate  the  revenues  to  the  amount  of  six  millions  of  dollars 
for  the  benefit  of  the  noteholders  of  this  bank,  can  it  be 
deemed  strange  that  the  State  should  file  a  bill  and  subject 
itself  to  a  general  account  as  stockholder  to  the  extent  of 
its  subscription,  when  the  only  remedy  would  be  a  declara- 
tory decree  ending  in  an  application  to  the  Legislature  to 
discharge  the  decree? 

The  State  comes  into  this  court  as  a  stockholder  afler 
having  ordered  an  assignment  of  the  effects  of  the  bank, 
asking  an  adjustment  of  all  questions  of  law  and  fact  in- 
volved in  the  transactions  of  the  bank,  demanding  the  pay- 
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ment  of  one  millioD  and  a  half  of  capital  stock  as  a  pre- 
ferred claim^  and  the  residue.  Can  it^  either  in  its  own. 
Dame  or  in  the  name  of  its  trustee^  stand  in  this  court  and 
ask  an  adjudication  of  the  rights  of  all,  and  yet  withdraw 
itself  from  the  obligations  of  those  rules  of  law  and  evi- 
dence which  govern  in  the  courts  the  rights  of  men  ?  Can 
it  give  the  court  jurisdiction  and  order  it  to  proceed,  and 
yet,  on  the  ground  of  exemption,  exclude  all  evidence  of 
unpaid  subscriptions,  all  evidence  of  the  liability  of  the 
State  in  account  as  stockholder,  and  all  judgments  as 
against  the  State  as  stockholder  ? 

I  maintain  that  the  filing  of  this  bill  in  the  name  of  the 
State  and  of  the  trustee  of  the  State  for  the  benefit  of  all^ 
is  a  submission  to  the  jurisdiction  of  the  court,  and  author- 
izes a  judgment  over  against  the  State  if  the  fistcts  establish 
a  liability. 

The  State  of  Tennessee,  as  a  stockholder,  declared  that 
the  bank  should  no  longer  do  business,  that  its  effects  should 
be  assigned  to  a  trustee  for  liquidation,  that  the  sum  of  one 
million  five  hundred  thousand  dollars  should,  as  a  preferred 
claim,  be  paid  over  to  the  Treasurer  of  the  State,  the  debts 
and  demands  against  the  bank  made  and  credited  prior  to 
the  6th  day  of  May,  1861,  should  be  paid  pro  rata,  all  after 
that  should  not  be  paid ;  that  the  Attorney  General  of  the 
State,  if  it  become  necessary  in  the  judgment  of  the  Gov- 
ernor, should  file  a  bill  in  the  Chancery  Court  to  execute 
the  deed  of  trust,  and  without  security  to  enjoin  all  credit- 
ors from  suing  said  bank,  and  making  all  creditors,  so  far 
as  known,  parties,  and  so  far  as  unknown,  parties  by  publi- 
cation, to  the  end  that  all  interested  therein  may  come  in 
under  pne  decree,  and  that  equal  justice  be  done  to  all. 
Rev.  Stat.  1829,  sec.  7. 

The  deed  of  trust  was  executed  in  conformity  with  the 
statute.  It  provides  for  the  sale  and  conversion  of  the 
effects  of  the  bank  into  cash,  excepting  the  lands  of  the 
State,  which  shall  not  be  sold  until  after  the  school  fund  is 
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satisfied,  or  until  after  the  court  shall  have  decided  that  the 
*8chool  fund  cannot  be  paid  out  of  the  effects  of  the  bank. 
It  also  provides  that  the  residue,  after  the  payment  of  cred- 
itors of  every  description,  shall  be  paid  over  to  the  State. 

When  we  look  to  the  whole  of  the  acts  of  the  Assembly 
on  the  subject  connected  with  the  provisions  of  the  deed  of 
trust  made  at  the  time,  under  the  supervision  of  the  high 
officials  of  the  State  directly  connected  with  the  disposition 
of  this  fund,  it  would  seem  that  there  could  not  be  a  reason- 
able doubt  but  that  the  general  legal  intent,  fairly  deduci- 
ble  from  these  proceedings,  was  to  subject  the  whole  subject 
to  a  judicial  determination,  and  to  submit  the  matter  of  the 
rights  of  the  creditors,  and  those  claiming  to  be  creditors^ 
as  well  as  the  rights  of  the  State,  to  be  governed  by  those 
principles  of  justice  which  control  in  the  adjustment  of  the 
litigated  transactions  of  individuals.  The  great  body  of 
intelligent  members  of  the  Legislature  of  1866  must,  as  a 
matter  of  perfect  certainty,  have  known  that  a  legislative 
declaration  that  certain  debts  were  to  be  paid  and  others 
excluded  from  payment  out  of  the  effects  of  the  bank, 
would  be  brought  to  the  test  of  judicial  scrutiny,  and  that 
these  declarations  as  to  the  validity  of  these  debts  gave  the 
Crovernor  and  Attorney  General  specific  instructions  what 
position  they  should  assume  before  the  judiciary,  bat  that 
such  legislative  disposition  of  the  rights  of  the  citizens 
could  not  bind  the  judiciary,  further  than  the  laws  would 
sustain  them  in  their  position.  As  a  matter  of  fact  and  of 
individual  intention,  members  no  doubt  existed  who  wished 
to  annul  the  claims  of  depositors  and  other  creditors  of  the 
bank,  but  the  great  body  of  well-meaning  men  who  assisted 
in  the  enactment  of  this  law  knew  that  the  questions  were 
judicial  questions,  which  of  necessity,  without  gross  tyran- 
ny, were  to  be  decided  in  the  last  resort  by  the  great  de- 
partment so  well  qualified  to  determine  the  judicial  rights 
of  men  in  controversy  with  each  other  or  with  the  govern- 
ment, and  that  the  whole  matter  was  intended  to  be  a  sub- 
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mission  to  the  judiciary  of  the  nghts  of  all,  with  an^'asser- 
tion  of  specific  right  on  behalf  of  the  State.*  The  great 
body  of  enlightened  men  in  the  Legislature  must  have 
known  that  the  Supreme  Court  would  decide  whether  the 
State  of  Tennessee  had  a  right  to  invest  the  school  fund  in 
the  State  Bank  in  1838,  and  whether  a  legislature  sitting  in 
1865-66  could  set  aside  the  action  of  all  preceding  legisla- 
tures, and  declare  the  school  fund  no  paii;  of  the  stock  of 
the  bank,  and  an  illegal  if  not  a  fraudulent  investment,  and 
reclaim  it  against  the  creditors.  They  well  knew  that  they 
had  no  right  to  settle  and  finally  determine  that  certain 
claims  should  be  excluded  and  others  allowed,  without  giv- 
ing those  creditors  a  judicial  hearing.  They  knew  it  was 
imposdble  to  determine  the  amount  of  the  residue  without 
a  judicial  hearing  of  various  issues  of  fact  and  of  law  in- 
volving the  whole  circle  of  state  liabilities  as  stockholder 
from  the  commencement  to  the  termination  of  the  bank. 
They  knew  that  they  could  not  declare  the  bank  insolvent, 
seize  the  remnant  of  its  effects  as  the  property  of  the  State 
as  stockholder  or  trustee,  and  smother  the  whole  affair  in 
fraud  and  violence,  and  thus  close  all  judicial  rights.  Al- 
though the  filing  of  the  bill  is  submitted  to  the  judgment 
of  the  Executive,  it  is  impossible  to  assume,  in  the  very 
nature  of  things,  that  the  mere  assertion  of  a  stockholder 
in  a  bank  could  or  would  determine  and  conclude  the  rights 
of  all  the  creditors  interested  in  the  bank.  Can  this  court 
assume  that  the  numbers  of  able  and  experienced  lawyers 
in  that  body  would  not  know  that  the  creditors  of  this 
bank,  which  was  subject  to  suit  and  had  capacity  to  sue, 
would,  not  have  instituted  a  proceeding  against  the  bank, 
have  had  a  receiver  appointed  and  secured  all  its  effects  to 
be  administered  in  chancery,  notwithstanding  any  high- 
handed and  arbitrary  measures  that  might  have  been  at- 
tempted by  the  Legislature  ?  As  a  practical  fact,  it  is  well 
known  that  all  the  claims  of  creditors  now  asserted  were 
then  upheld  as  matters  which  must  ultimately  be  brought 
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to  judicial  test,  and  that  a  large  body  of  creditors  would 
not  surrender  upon  the  brutum  fulmen  of  a  legislature  with- 
out a  judicial  investigation.  The  bill  so  states.  It  cannot, 
therefore,  strike  any  one  with  surprise  that  the  Legislature 
<^f  1 866  should  direct  a  general  creditors'  bill  for  an  acooant 
to  be  filed  at  Nashville/ in  which  suit  all  the  creditors  are 
required  to  be  brought  in,  that  justice  might  be  done  to  all. 
It  cannot  excite  surprise  that,  as  stockholder  in  this  baDk, 
it  should  assert  its  rights,  or  supposed  rights,  in  its  own 
name,  and  direct  what  course  the  Governor  and  Attorney 
General  should  assert  on  behalf  of  the  State. 

Although  it  may  be  supposed  that  many  members  of  the 
Legislature  of  1865  may  have  believed  that  they  had  the 
right  to  think  and  declare  that  citizens  of  the  State  who 
had  deposited  their  money  to  the  extent  of  nearly  a  million 
of  dollars  in  the  Bank  of  Tennessee,  had  no  claim  upon 
the  State  or  upon  the  bank  for  their  money  so  deposited, 
and  many  others  may  have  believed  that  this  legislative 
declaration  would  put  an  end  to  the  claims  forever,  and 
close  up  all  judicial  controversy  on  the  subject,  and  that  a 
'  bill  was  not  necessary,  yet  the  general  legal  intent  stands. 
The  existence  of  the  outstanding  claims,  the  statement  of 
the  assertion  of  these  claims,  the  acknowledgment  of  bona 
fide  unadjudged  legal  controversies  by  the  bill,  of  the  neces- 
sity of  settlement  of  them  by  the  judiciary,  attest  the  legal 
intent  of  that  Legislature  to  submit  to  the  jurisdiction  of 
the  court  the  rights  of  all  parties,  the  State  included.  Can 
this  court,  then,  assume  that  when  the  State  directed  a  cred- 
itors bill  to  be  filed  and  the  Governor  and  Attorney  Gen- 
eral to  assert  claims  as  creditor  and  for  the  residue  as  the 
stockholder,  that  these  creditors  would  not  have  the  right, 
according  to  the  established  course  of  chancery,  to  file  a 
cross-bill  to  hold  the  State  liable  for  unpaid  subscriptions, 
and  for  money  withdrawn  at  diiferent  times  ? 

I  therefore  contend  that  the  framers  of  the  act  of  1866 
intended,  as  the  necessary  consequence  of  the  filing  of  the 
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bill  in  this  case^  that  all  the  matters  involving  the  rights  of 
the  State,  as  well  as  the  rights  of  the  creditorsi  should  be 
sabmitted  to  the  judiciary.  The  fact  that  the  Legislature 
intended  to  submit  all  matters  fairly  within  the  scope  of 
a  creditor's  bill,  is  confirmed  by  the  fact  that  the  Gov- 
ernor and  Attorney  General  instituted  this  suit  in  the 
name  of  the  State,  and  made  the  State  a  party  complain- 
ant as  stockholder  and  creditor  of  the  bank,  and  in  order 
to  give  the  State  the  benefit  of  that  direct  control  that 
would  occur  from  being  a  party  of  record  in  the  case,  as  is 
the  general  statutory  arrangement  in  both  civil  and  crimi- 
nal cases.  See  legislative  resolutions  of  enquiry,  Acts  of 
1873,  p.  212.  The  provision  of  the  act  of  1865-66  com- 
manding him  to  file  this  bill,  if  in  his  judgment  deemed 
necessary  to  do  justice  tQ  all  the  parties  interested  in  the 
bank  effects,  does  not  direct  in  express  language  that  the 
suit  should  be  brought  in  the  name  of  the  State,  nor  in 
whose  name  it  should  be  brought.  But,  by  filing  the  bill, 
he  affirmed  the  necessity  of  the  suit  as  a  matter  of  justice 
to  the  creditors;  and  by  filing  it  in  the  name  of  the  State, 
he  affirms  the  necessity  and  justice  and  propriety  of  bring- 
ing the  State,  as  a  stockholder  and  creditor  and  as  a  party 
of  record,  face  to  face  in  litigation  with  all  persons  claiming 
and  asserting  rights  in  hostility  to  the  rights  asserted  by  the 
State  as  creditor  and  stockholder.  The  assignment  does 
not  put  the  State  out  of  the  transaction,  although  it  may 
have  vested  in  the  trustee  the  legal  interest,  or  in  other 
words,  the  power  to  administer  the  effects,  yet  the  legal 
status  of  the  State  is  not  changed  in  equity.  It  is  the  ben- 
eficiary. It  is  a  still  cotitesting  claimant  as  creditor  and 
stockholder  entitled  to  the  residue,  and  if  there  be  no  resi- 
due, entitled  to  claim  a  right  to  be  a  party  of  record,  in 
Older  to  make  the  effects  go  as  fiEir  as  they  could,  by  protect- 
ing it  against  fraudulent  claims  and  demonstrating  the  ulti- 
mate irresponsibility  of  the  State.  Even  if  the  Governor 
and  Attorney  General  were  not  bound  to  institute  the  suit 
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in  the  oame  of  the  State,  he  was  authorized  to  do  so.     It 
cannot  be  contended  that  it  was  unlawfal  for  him  to  insti- 
tute a  creditor's  bill  against  a  corporation  by  the  stockhold- 
er and  creditor  against  the  other  creditors,  whose  claim,  if 
asserted  successfully  by  the  stockholder  and  creditor,  would 
absorb  all  the  eifects  of  the  bank.     The  policy  of  this  bill 
was  proper,  lawful  and  just  to  the  creditors.     It  was  lawful 
and  proper  for  the  creditors  and  the  State  that  it  should  be 
filed  in  the  name  of  the  State,  and  the  mandate  to  the  Gov- 
ernor to  file  this  bnll  is  a  mandate  to  file  it  in  the  name  of 
the  State^  and^  upon  just  principles  of  legal  construction, 
he  was  bound  to  file  it  in  the  name  of  the  State,  and  to 
make  the  State  a  party  of  record.     In  the  case  of  Madraao 
V.  The  Governor  of  Georgia,  7  Pet.,  110,  it  was  decided  that 
when  the  chief  magistrate  of  a  state  is  sued,  not  by  his 
name  as  an  individual,  but  by  his  style  of  oifice,  and  the 
claim  made  upon  him  is  entirely  in  his  official  character, 
the  State  must  be  considered  the  party  on  the  record.    That 
was  where  the  State  was  a  defendant.     The  practice,  says 
the  court,  when  the  State  is  plaintiff,  has  been   frequently 
adopted  of  suing  in  the  name  of  the  Governor  on  behalf  of 
the  State,  and  was  the  form  generally  used  and  always 
recognized  as  the  suit  of  the  State.     So  in   1860,  in  34 
How.,  98,  there  was  a  motion  made  on  behalf  of  the  State 
of  Kentucky,  by  the  direction  of  the  Governor  for  a  writ 
on  the  Governor  of  the  State  of  Ohio  to  show  cause  why  a 
mandamus  should  not  issue,  commanding  him  to  deliver  up 
a  fugitive  from  justice,  to  be  remanded  to  the  State  of  Ken- 
tucky. 

The  court  says  that  when  a  state  is  a  party,  plaintiff  or 
defendant,  the  Governor  represents  the  State,  and  may  be 
in  form  a  suit  by  him  as  Governor  of  the  State  in  behalf 
of  the  State  when  the  State  is  plaintiff,  and  the  Governor 
must  be  notified  or  summoned  when  the  State  is  de- 
fendant. 

This  suit  was,  therefore,  a   suit  by  Kentucky  against 
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Ohio,  and  the  Circuit  Court  of  the  United  States  had  no 
jurisdiction. 

A  mandatory  statute  addressed  to  the  Governor  of  the 
State  to  institute  a  suit,  when  the  State  was  a  stockholder 
and  creditor,  is  by  necessary  construction  of  law  a  mandate 
to  bring  the  suit  in  the  name  of  the  State,  and  so  the  Gov- 
ernor and  Attorney  General  instituted  it.  The  State  had  a 
large  stake  in  this  banking  corporation,  and  it  was  intended 
by  this  mandate  or  order  to  protect  its  interest  against  mis- 
management, waste  or  loss,  and  to  give  the  creditors  all  the 
benefits  this  law  allowed  them  to  assert  their  claims  against 
the  State,  and  as  a  contesting  claimant  should  be  a  party  of 
record. 

The  facts,  then,  seem  to  be,  that  in  1865-66  the  Legisla- 
ture of  the  State  directed  the  Governor  of  the  State  to  file 
a  creditor's  bill  in  the  name  of  the  State  against  the  Bank 
of  Tennessee  and  its  creditors,  in  order  that  justice  might 
be  done  to  all;  that  the  Governor  did  file, the  bill  in  the 
name  of  the  State,  thus  judicially  construing  the  manda- 
tory statute  to  him ;  that  this  suit  in  the  name  of  the  State 
has  been  so  prosecuted  for  a  series  of  years,  and  several 
successive  governors  have  had  charge  of  the  suit,  and  cross 
bills  have  been  filed,  with  a  view  more  effectually  to  pre- 
sent to  the  court  the  matter  of  fact  involved,  and  to  hold 
the  State  responsible  for  unpaid  subscription  and  for  mon- 
eys withdrawn  from  the  bank,  and  no  Legislature  has  as 
yet  taken  any  backward  step.  The  proposition  is  ntade, 
after  a  lapse  of  six  years  or  more,  that  the  name  of  the 
State  as  a  party  of  record  shall  be  withdrawn. 

It  is  now  contended  on  behalf  of  those  depositors  who 
have  placed  in  the  hands  of  these  bank  directors  their 
money^  amounting  to  nearly  a  million  of  dollars,  that  the 
Legislature  directed  the  Governor  to  file  this  bill  in  the 
name  of  Tennessee,  and  the  Governor  having  acted  upon 
it,  for  the  benefit  of  the  creditors,  and  all  the  creditors 
being  now  fully  and  fairly  before  the  court,  according  to 
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the  mandatory  provision  of  this  statute,  the  present  Gov- 
ernor and  Attorney  General  have  no  authority  vested  in 
them  by  law  to  revoke  and  annul  the  action  of  their  prede- 
cessors, and  annul  the  action  of  the  Legislature,  and  undo 
what  has  been  done,  and  take  the  State  as  a  party  of  record 
out  of  the  hands  of  the  court,  where  the  Legislature  and 
his  predecessor  had  placed  it.  All  the  power  of  the  Gov- 
ernor over  the  subject  has  been  exhausted,  and  was  ex- 
hausted by  the  filing  of  this  bill.  The  action  of  the  Legis- 
lature of  1865-6()  did  not  vest  the  various  successive  gov- 
ernors with  plenary  power  to  act  over  the  whole  subject, 
and  to  legislate  on  the  subject  in  withdrawing  or  prosecu- 
ting the  suit  as  in  their  discretion  might  seem  fit.  It  recog- 
nized the  rights  of  all  creditors  who  are  now  present.  The 
Governor  has  no  undefined  prerogatives,  no  inherent  power. 
He  is  the  creature  of  law,  which  defines  the  exact  extent  of 
his  duties.  Chiaholrd  v.  The  State  of  Georgia^  1  Curtis. 
The  duty  of  the  Governor  is  defined  in  this  transaction. 
He  was  instructed  to  file  this  bill  if  necessary  to  do  justice 
to  all  the  creditors  of  the  bank,  and  the  Governor  does  file 
it  in  the  name  of  the  State.  Where  does  the  Governor  get 
the  power  to  withdraw  this  prosecution  ?  He  is  directed  to 
prosecute  the  suit — not  to  withdraw  it.  He  is  directed  to 
prosecute  the  suit  and  to  do  justice  to  all  the  creditors — ^not 
to  prevent  the  creditors  from  getting  justice  by  withdraw- 
ing the  name  of  the  State.  When  the  Governor,  for  the 
time  being,  placed  this  matter  in  the  hands  of  the  court,  he 
lost  all  power  over  the  subject-matter,  except  to  see  that  the 
suit  was  prosecuted  according  to  the  laws  of  the  land.  His 
power  is  exhausted. 

When  the  Legislature  shall  decide  that  the  State  shall 
withdraw  as  a  party,  then  the  question  will  arise  whether 
the  State  can  be  placed  in  the  dishonorable  attitude  of 
evading  the  responsibility  which  a  previous  Legislature  and 
Grovernor  have  directed  to  be  incurred  for  the  benefit  of  all 
creditors,  and  whether  the  rights  of  the  creditors  did  not 
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pass  into  the  sacred  keeping  of  the  judiciary  when  they 
filed  their  cross-bill  against  the  State.  So  far  from  the 
State  having  instructed  the  Governor  to  withdraw  the  name 
of  the  State,  with  a  view  to  defeat  all  judicial  remedy 
against  the  State,  they  have  acted  in  affirmation  of  the 
prosecution  of  the  suit,  by  directing  an  appeal  to  the  Su* 
preme  Court  of  the  United  States  in  the  event  of  a  decision 
of  the  court  sustaining  the  validity  of  the  issus  made  after 
the  6th  of  May,  1861. 

The  Legislatures  which  have  been  in  existence  since 
1865-66,  all,  as  a  matter  of  law,  knew  of  the  institution  of 
this  suit  in  the  name  of  the  State.  The  acts  of  the  Chan- 
cery Court,  and  the  numerous  reports  of  the  trustees  to  the 
State,  all  informed  the  Legislature  from  time  to  time  of  the 
prosecution  of  the  suit  in  the  name  of  the  State.  They 
have  not  assumed  to  put  the  State  in  the  dishonorable  atti- 
tude of  getting  clear  of  responsibility,  and  defeating  public 
justice  by  directing  the  dismission  of  the  State  as  a  party. 

But  they  have  submitted  to  the  jurisdiction,  brought  these 
creditors  in  by  general  bill  who  have  already  asserted  their 
rights  against  the  State  by  cross-bill,  and  had  these  rights 
vindicated  upon  general  demurrer  before  the  proposition 
was  made  to  withdraw  the  prosecution  in  the  name  of  the 
State. 

Can  the  State  be  held  as  a  stockholder  to  the  extent  of  its 
stock  liability,  by  virtue  of  its  invoking  the  exercise  of  the 
jurisdiction  of  this  court  to  bring  in  all  the  creditors  that 
they  may  assert  their  demands  against  this  bank  and  this 
stockholder? 

This  is  a  bill  for  an  account  by  one  alleged  creditor  against 
other  creditors.  It  is  what  is  called  a  creditor's  bill.  AD 
the  creditors,  though  brought  in  at  the  instance  of  the  stock- 
holder and  alleged  creditor,  are  actors  or  complainants. 
They  bring  forward  claims.  They  all  seek  a  decree. 
They  do  not  pray  to  be  dismissed  with  their  costs. 
They  seek  a  decree  and  pray  for  a  substantial  decree 
30 — VOL.  5. 
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against  the  bank  and  against  the  stockholder.  They 
file  their  claims  for  adjudication  on  the  prayer  of  the  State 
as  a  complainant  that  they  come  in,  be  made  parties,  substan- 
tiate their  demands,  in  order  that  justice  be  done  them. 
The  Legislature  has  expressed  its  purpose  that  justice  should 
be  done  to  all  those  it  considered  valid  claimants.  The 
mode  of  filing  claims  or  demands  under  the  English  chan* 
eery  practice,  is  by  filing  what  is  called  statement  and  charge. 
This  was  verified  by  the  affidavit  of  the  claimant  when  he  filed 
his  demand.  The  forms  of  these  statements  and  charges  are 
exhibited  in  the  Appendix  to  Bennet's  Chancery  Practice. 
These  statements  show  as  much  accuracy  in  detail,  as  a  bill 
or  declaration  without  the  redundant  language.  This  state- 
ment and  charge  is  required  to  be  regularly  proven  on  a 
reference,  as  charges  or  allegations  in  a  bill  or  declaration, 
or  plea  is  required  to  be  established.  This  practice  from 
mere  looseness  or  negligence  has  not  been  in  use  in  this 
State  so  far  as  I  know.  But  I  do  not  know  that  it  has  been, 
as  a  rule  of  chancery  practice,  abrogated  by  any  statute  or 
rule  in  chancery.  I  refer  to  it  to  show  that  creditors  who 
filed  their  claims  under  and  in  response  to  a  bill  for  an  ac- 
count, were  at  all  times  recognized  as  claimants,  having 
rights  to  resist  all  other  claimants.  They  are  entitled  to 
have  orders  in  the  cause  against  the  plaintiff  and  defendants. 
They  are  entitled  to  writs  of  ne  exeat  against  co*defendante. 
They  have  the  right,  if  the  original  claimant  does  not  pros- 
ecute the  suit  with  due  and  legal  diligence,  to  have  him  re- 
moved, and  have  themselves  put  in  his  place,  and  take 
charge  of  the  prosecution  of  a  bill  filed  for  the  benefit  of  all. 

If  the  State  chooses  from  a  desire  to  postpone  its  liability 
to  these  depositors,  to  cease  to  prosecute  this  suit,  then  these 
creditors  would  have  the  right,  according  to  the  established 
chancery  proceedings,  to  have  the  State  removed,  and  these 
creditors  take  the  place  of  the  State  and  prosecute  the  suits 
against  the  stockholder. 

Judge  Story  says  in  all  bills  for  an  account  both  parties  are 
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deemed  aotx>r8.  It  is  upon  this  ground  that  defendants  are 
entitled^  in  this  class  of  cases,  to  orders  in  the  cause  to  which, 
generally,  plaintiffs  are  alone  entitled.  So  the  general  rule 
is,  that  no  person  but  a  complainant  can  entitle  himself  to 
a  decree,  but  in  a  bill  for  an  account,  if  a  balance  is  found 
in  favor  of  the  defendant,  he  is  entitled  to  a  decree  against 
the  complainant  for  that  balance.  So  the  suit  may  be  re- 
vived against  the  representatives  of  the  plaintiff.  The  good 
sense  of  this  doctrine  is,  that  when  the  defendant  may 
derive  a  benefit  from  a  further  prosecution  of  the  proceed- 
ings, whether  before  or  after  a  decree,  he  is  entitled  to  re- 
vive the  suit  against  the  complainant.  Story  Eq.  Jur.,  622, 
citing  10  Vesey,  406;  12  Vesey,  311;  1  P.  Williams, 
263;  2  Cain,  39.  This  is  established  by  the  practice 
which  originally  required  the  complainant  in  a  bill  for  an 
account  to  state  that  if  there  was  a  balance  found  against 
him,  he  was  willing  and  undertook  to  pay  over  such  bal- 
ance to  those  entitled  to  it.  See  Maddux  Ch.  Pr.;  Dan- 
iels Ch.  Pr.,  vol.  1,  p.  389.  In  the  case  of  the  Cb/t(m- 
.  bian  Government  v.  Rothschild,  1  Sim,  104,  it  was  argued 
that  tbe  Columbian  Government  must  state  in  its  bill  that 
it  undertook  to  pay  and  discharge  any  balance  found  against 
it.  But  the  Chancellor  stated  that  it  was  now  no  longer 
necessary  to  make  such  an  allegation.  It  was  a  matter  of 
law  to  make  such  decree,  without  the  allegation.  This  is 
upon  the  principle  that  those  who  seek  the  administration 
of  equity  for  their  benefit,  must  do  equity  to  those  whom 
they  bring  into  the  courts  of  equity.  A  suit  instituted  in 
the  name  of  the  State  for  the  benefitof  all  the  creditors,  and 
those  creditors  having  asserted  by  statement  and  charge,  or 
by  petition,  or  by  filing  cross-bills,  their  claims  against  the 
State  as  stockholder,  it  cannot  be  dismissed  as  to  the  State, 
without  the  consent  of  all  those  who  have  an  interest  in  the 
farther  prosecution  of  the  proceedings  against  the  State, 
whether  before  or  after  the  decree.  22  Pick.,  486 ;  2  Hill, 
ch.  375.     The  State,  by  filing  the  bill  for  an  acoount  that 
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justice  may  be  done  to  all;  undertook  to  pay  to  those  credi- 
tors any  balance  which  may  be  found  against  it,  and  has,  by 
submission  to  the  jurisdiction  of  the  Chancery  Court,  agreed 
that  it  shall  apply  those  principles  of  equity  which  prevail 
in  chancery,  and  render  a  decree  against  the  State  for  the 
balance  found  due  to  those  depositors. 

The  principles  of  chancery  law  have  been  incorporated 
by  statute  in  the  common  law  system  of  the  State  in  the 
cases  of  set-off,  where  the  defendant  was  required  by  the 
common  law  forms  to  set  forth  the  nature  and  character  of 
his  demand  against  the  plaintiff  w^th  as  much  accuracy  as  if 
he  had  instituted  a  suit  and  filed  a  declaration.  In  the  case 
of  Riley  v.  Oarter,  3  Hum.,  the  Supreme  Court  of  Tennes- 
see say  that  the  plaintiff  had  no  right  to  dismiss  his  suit 
against  the  defendant  at  any  time  after  the  defendant  had 
pleaded  a  set-off,  claiming  an  excess  over  against  the  plain- 
tiff, and  asking  for  judgment  over  for  the  excess ;  that  from 
and  after  the  filing  of  his  plea  and  claim,  the  power  of  the  « 
plaintiff  to  withdraw  his  suit  ceased  to  exist  as  a  right;  that 
the  defendant  had  become  plaintiff,  and  the  original  plain-  . 
tiff  had  no  more  right  to  dismiss  the  defendant's  suit  than 
the  original  defendant  had  to  dismiss  the  plaintiff's  suit. 

The  statute,  and  the  construction  thereof  by  the  Supreme 
Court,  gave  defendants  having  counter  claims  against  the 
plaintiff  the  right  to  take  judgment  over  for  the  balance 
due,  as  the  law  had  existed  in  chancery  in  bills  for  an  ac- 
count. 

This  chancery  and  statute  law  is  founded  on  the  salutary 
public  policy  of  preventing  a  multiplicity  of  lawsuits,  and 
of  settling  in  all  cases  all  matters  in  controversy,  as  iar  as 
practicable,  in  one  suit,  and  with  as  little  delay  and  costs  as 
possible. 

It  has  been  argued  that  the  filing  a  cross-bill  in  this  case 
was  wholly  unnecessary,  and  that  the  cross-bill  ought  to  be 
dismissed. 

By  the  statute  laws  of  Tennessee  the  answer  becomes 
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practically  a  cross-bill  by  the  addition  of  a  prayer  for  spe- 
cific relief,  defensive  or  affirmative.  The  object  was  to  hold 
the  State  liable  by  proper  allegations,  and  present  a  specific 
prayer  for  relief.  The  object  was  to  place  on  the  record 
the  relief  sought  by  these  complainants.  The  great  ques- 
tion for  the  court  to  decide  is  whether,  upon  the  facts  set 
forth  in  the  answer. and  cross- bill,  the  State,  as  a  stock- 
holder, can  be  held  to  account  for  monies  withdrawn  from 
this  bank,  upon  the  creditor's  bill,  which  it  has  filed.  The 
mode  of  accomplishing  this  is  by  stating  the  facts,  whether 
by  answer  without  prayer,  or  by  answer  with  prayer,  is  a 
question  of  practice  and  of  costs  of  minor  importance,  which 
all  parties  ought  to  rejoice  to  get  clear  of  in  a  case  which 
ought  to  be  settled  upon  general  principles  of  jurisprudence. 
As  it  has  been  made  by  the  demurrer,  something  may  be  said 
about  it.  The  necessity  for  filing  the  answer  as  a  cross-bill 
in  this  case  was  created  by  the  character  of  the  bill  filed  by 
the  State.  The  bill  did  not  make  all  the  allegations  neces- 
sary to  make  the  issues  required  to  settle  the  controversy 
on  a  general  account.  It  prayed  that  all  creditors  be  made 
partis,  and  all  who  claimed  to  be  creditors,  but  did  not 
charge  who  they  were,  nor  take  necessary  steps  to  make 
them  parties.  After  the  lapse  of  a  year,  it  became  neces- 
sary for  the  creditors  to  act,  to  bring  up  all  the  questions 
involved  and  all  parties  necessary  to  ascertain  and  declare 
what  residue,  if  any,  was  due  the  State. 

The  first  cross-bill  was  filed  in  1868.  It  claimed  an  ac- 
tx)unt  of  the  "remnant"  of  the  school  fund,  and  asked  for  a 
decree  declaring  the  invalidity  of  the  deed  of  trust,  so  far  as 
it  undertook  to  claim  the  eflFects  of  the  bank  for  the  State 
and  school  fund.  The  second  cross-bill  was  filed  in  1870. 
It  was  necessary  as  a  defensive  measure,  and  for  affirmative 
relief  against  the  State.  It  was  necessary  to  make  new  par- 
ties. The  delay  by  the  State,  as  the  acting  and  moving 
party,  for  benefit  of  all  the  creditors,  would  have  justified 
the  action  of  the  court  in  placing  the  prosecution  of  the  suit 
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ID  the  hands  of  the  creditors^  as  it  might  become  the  inter- 
est of  the  State  to  withdraw  its  name  from  the  further  pros- 
ecution of  the  suit,  and  delay  the  same  as  much  as  possible 
for  the  purpose  of  evading  the  responsibility  for  the  pay- 
ment of  its  just  debts.  It  was  also  necessary,  as  it  was  ap- 
parent that  the  State  would  consume  the  last  dollar  of  the 
effects  of  the  bank  as  fast  as  they  could  be  reduced  to  pos- 
session. The  holders  of  notes  issued  after  the  6th  day  of 
May,  1861,  had  not  been  made  parties,  yet  they  were  offer- 
ing such  notes  in  defense  to  actions  brought  against  them 
by  the  trustee  of  the  bank,  thus  attempting  to  consume  and 
appropriate  the  effects  of  the  bank  to  the  exclusion  of  other 
creditors.  They  were  also,  it  seems,  about  to  proceed  to 
enforce  by  madamus,  against  the  State,  the  acceptance  of 
such  notes  by  public  collectors,  in  payment  of  public  dues. 

The  court  granted  an  injunction  against  the  further  pros- 
ecution of  cross  actions  against  the  effects  of  the  bank. 

These  holders  of  notes  were  made  parties,  came  in  and 
answered  the  bill  and  cross-bill.  The  State  had  prayed  that 
they  be  made  parties,  but  had  taken  no  steps  to  make  them 
parties.  The  State  could  have  made  them  parties  by  amend- 
ment. The  court  had  the  power  to  make  these  noteholders 
parties  to  facilitate  the  adjustment,  at  any  stage  of  the  pro- 
ceeding, when  it  was  discovered  that  no  final  decree  could 
be  made  without  them  ;  so  are  the  authorities.  Why  should 
the  State  now  be  permitted  to  object  to  the  making,  by 
cross- bill,  new  parties,  when  the  State  has  asked  in  its  bill 
that  they  be  made  parties,  when  they  appeared  and  answered 
the  cross-bill  and  original  bill  which  was  ia  furtherance  of 
the  general  objects  of  the  bill,  and  when  no  decree  could  be 
made  without  the  presence  of  these  parties? 

These  parties,  co-defendants,  seeking  to  consume  the 
whole  fund  to  their  exclusion  by  action  in  a  court  of  law, 
the  court,  on  its  own  motion,  had  the  right  to  order  it  to  be 
done  to  prevent  endless  delay  and  the  consumption  of  the 
whole  fund  in  the  costs  of  litigation  and  of  administration. 
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The  Supreme  Court  of  Illinois  hold  as  a  settled  question 
in  that  State  that  new  parties  may  be  made  by  cross-bill. 
14  Illionois^  Jones  v.  Smith;  32  Illionois^  40,  Brown  v.  Case 
&  Hurd. 

The  complainant  had  no  interest  in  making  a  purchaser 
a  party,  the  defendant  had ;  and  the  court  said  it  was  most 
proper  that  he  should  be  made  a  party,  and  that  the  appro- 
priate mode  was  to  make  him  a  party  by  cross-bill. 

It  was  necessary  to  file  a  cross-bill  to  charge  the  State 
with  the  sum  of  $1,600,000,  its  unpaid  subscription,  and 
with  monies  from  time  to  time  withdrawn.  This,  the  first 
cross-bill,  did  not  do,  nor  did  the  original  bill  by  the  State 
make  any  allegations  in  regard  thereto  which  could  directly 
or  indirectly  put  the  same  in  issue  so  as  to  bring  the  said 
charge  definitely  and  at  the  earliest  time  before  the  Supreme 
Court  of  the  State  for  adjudication.  It  was  not  the  interest 
of  the  State  to  bring  forward  this  question  and  state  the 
fact^  necessary  to  put  it  in  issue.  These  creditors  who  had 
deposited  their  money  in  this  bank  were  bound  to  wait  till 
another  generation  had  succeeded  the  present  for  the  Su- 
preme Court  to  decide  one  question  at  a  time,  the  rights  of 
one  set  of  creditors  to  be  decided  at  one  time,  and  the  year 
succeeding  another  class,  and  so  on  from  year  to  year ;  or 
had  they  the  right  where  the  prosecuting  creditor  was  de- 
laying till  the  whole  fund  was  consumed,  to  institute  meas- 
ures to  bring  all  the  parties  before  the  court  and  compel  an 
adjudication  promptly  of  all  questions,  and  balance  all 
claims  ? 

The  State  failing  in  its  duty,  the  creditors  had  a  right  to 
charge  in  appropriate  language  this  unsatisfied  balance,  and 
make  up  the  issue  therefor  for  immediate  decision.  This  i& 
one  of  those  cases  where,  even  if  it  could  be  brought  up  in 
the  taking  of  the  account,  the  right  of  the  defendants  to 
move  in  the  matter  would  arise  out  of  and  be  justified  by 
the  interested  delay  of  the  complainants.  Whether  the  ac- 
counting for  this  sum  be  considered  as  purely  defensive,  or 
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whether  it  be  regarded  as  affirmative  matter  for  relief,  it  is 
proper  matter  for  a  cross-bill.  The  first  cross-bill  not  mak- 
ing the  allegations  necessary  to  put  it  in  issue^  it  was  proper 
that  these  depositors  shoald  do  it. 

The  Supreme  Court  of  Illinois  say,  in  the  case  of  Brown 
V.  Case  &  Hurdj  that  it  is  rare  that  the  plaintiff  will  set 
forth  in  his  bill  the  matter  proper  for  a  cross-bill.  It  most 
therefore  come  from  the  detiendant.  In  that  case  the  cross- 
bill prayed  for  the  enforcement  of  a  right  to  redeem  as 
against  a  purchaser  at  a  trust  sale,  and  a  conveyance  from 
the  purchaser  pendante  lite  of  the  title  to  the  defendant. 

The  court  say  the  subject  matter  of  the  cross-bill  "is 
germane  to  that  of  the  original  bill.  It  is  in  relation  to  the 
same  matter  stating  that  the  defendant  to  the  original  bill 
is  entitled  to  affirmative  relief,  to- wit :  to  redeem,  and  to 
have  the  mortgage  deed  conveyed  to  him.  He  is  entitled 
to  affirmative  relief,  and  he  can  obtain  it  by  cross-bill.  It 
is  true  facts  justifying  affirmative  relief  may  not  be  set  forth 
in  the  original  bill,  but  the  facts  must  almost  invariably  be 
stated  in  a  cross-bill.  The  only  limitation  is  that  the  sub- 
ject matter  must  grow  out  of  and  be  connected  with  the  sub- 
ject matter  of  the  original  bill." 

A  more  appropriate  case  for  a  cross-bill  could  not  well  be 
imagined.  The  attempt  by  the  cross-bill  to  make  the  State 
account  for  the  sum  of  $1,600,000  of  unpaid  subscription, 
whether  regarded  as  matter  purely  defensive,  or  as  the  basis 
of  affirmative  relief,  is  proper  matter  to  be  brought  forward 
and  alleged  and  called  up  for  adjudication.  It  was  part  of 
the  obligations  of  the  bank  charter,  incurred  by  the  State, 
who  was  seeking  relief  as  a  creditor  and  stockholder  enti- 
tled to  the  residue.  It  grew  out  of  the  subject  matter  io 
litigation,  was  connected  with  the  adjustment  sought  by  the 
original  bill,  and  presents  the  issue  as  to  whether  the  rights 
of  the  creditors  could  be  settled  and  the  residue  entertained 
without  ascertaining  the  liability  of  the  State. 

It  is  true  the  State  charges  in  the  bill  that  the  bank  is  in-* 
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solvent,  but  the  fisict  of  its  inBolvencj  cannot  be  sustained 
without  ascertaining  the  liability  of  the  State  for  the  unpaid 
subscription  and  monies  withdrawn. 

It  is^  therefore,  a  matter  proper  to  be  alleged,  so  as  to 
bring  the  matter  up  before  the  Supreme  Court  for  prompt 
adjudication  and  adjustment.  It  had  not  been  brought  in 
by  original  or  cross-bill.  So  the  original  and  cross-bill  of 
1868  did  not  set  forth  and  declare  the  invalidity  of  the 
eight  per  cent,  bonds,  issued  under  the  act  of  1861.  The 
first  cross-bill  did  not  seek  to  attach  them  or  require  the 
dispesition  of  them,  nor  to  charge  the  State  with  the  pro- 
ceeds of  those  bonds  as  money  passing  to  the  State,  if  they 
were  declared  worthless  securities.  The  solvency  or  insol- 
vency of  the  bank  may  turn  upon  the  questions  involved  in 
this  matter.  If  the  State  did  not  choose  to  make  this  issue 
in  precise  and  accurate  language,  so  as  to  bring  up  this 
matter  for  prompt  adjudication,  if  it  chooses  to  attempt  to 
repeal  the  laws  authorizing  suit  against  the  State,  and  to 
shirk  responsibility  by  withdrawing  from  a  suit  instituted 
for  the  benefit  of  all  the  creditors,  why  may  not  these  cred- 
itors by  this  cross-bill  seek  to  test  the  solvency  of  the  bank 
and  liability  of  the  State?  Events  had  occurred,  and  legis- 
lation had  been  enacted,  since  the  filing  of  the  original  bill 
and  the  first  cross-bill.  The  Supreme  Court  of  the  United 
States  had  decided  that  the  State  was  bound  to  receive  the 
notes  of  the  Bank  of  Tennessee  in  payment  of  its  taxes. 
The  State  had  taken  up  a  large  sum  in  payment  of  taxes, 
now  said  to  be  between  two  and  a  half  and  three  millions 
of  dollars.  The  State  had  enacted  a  law  declaring  that  the 
taking  np  of  these  notes  was  the  payment  of  a  debt  of  the 
bank,  and  that  the  State  was  subrogated  to  the  rights  of  the 
stockholders,  as  prior  in  right  to  all  other  creditors.  This 
matter  was  brought  up  properly  in  the  second  cross-bill,  in 
order  that  it- might  be  the  subject  of  early  adjudication  and 
adjustment  before  the  whole  fund  was  consumed  in  its  ad- 
ministration. 
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All  these  matters  show  the  necessity  of  the  cross-bill  in 
in  this  case.  To  recapitulate,  it  was  necessary,  becau^ 
there  were  other  classes  of  creditors  whom  the  State  did  not 
or  would  not  make  parties,  though  they  are  absolutely 
necessary  to  be  made  parties  before  the  suit  could  be 
brought  to  a  close;  because  the  prosecuting  creditor  was  so 
dilatory  in  the  prosecution  of  the  suit,  that  the  whole  fiind 
was  likely  to  be  consumed  in  its  administration,  and  leave 
nothing  for  distribution,  the  State  having  already  paid  out 
about  $700,000  more  of  the  effects  of  the  bank  in  discharge 
of  interest  on  its  public  debt;  because,  in  consequence  of 
the  deficiency  in  the  allegations  of  the  original  bill,  the 
whole  of  the  transactions  of  the  bank  with  the  State  neces- 
sary to  be  decided  eould  not  properly  be  decided  without  a 
cross-bill  of  a  more  complete  character  than  the  first. 

Although,  as  before  stated,  a  creditor  made  a  party,  or 
called  upon  by  one  assuming  to  be  a  creditor  by  bill,  filed 
for  the  benefit  of  all  other  creditors,  be  required  to  file  his 
statement  and  charge,  although  he  is  a  complainant,  and  en- 
titled to  take  orders  in  the  cause  as  against  the  original 
complainants  or  co-defendants,  yet  the  claims  of  the  com- 
plainants in  the  case  may  make,  and  did  in  this  case  make, 
an  answer  necessary,  and  the  allegations  omitted  to  be 
stated,  rendered  a  cross-bill  necessary  to  bring  the  matter 
promptly  to  trial.  The  Code  of  Tennessee  declares  that  an 
answer  may  be  filed  as  a  cross-bill.  An  answer  prays 
nothing  as  to  relief.  Daniel,  vol.  1.  A  cross-bill  asserts  a 
claim  and  asks  relief.  Before  the  enactment  of  this  provi- 
sion in  the  Code,  the  Supreme  Court  had  declared  that 
where  the  bill  was  wholly  defective  in  its  allegations,  so  as 
not  to  authorize  a  decree  against  the  defendant,  yet,  if  the 
answer  stated  a  complete  case  for  relief,  the  court  would 
decree  for  the  complainant  on  the  answer.  Rose  v.  WyvaU, 
7  Yerg.  So  they  also  declared  that  if  a  bill  was  insufficient 
in  its  statements,  and  the  proof  insufficient,  yet  they  would 
decree  for  the  plaintiff  on  the  allegations  of  the  cross-bill. 
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These  cases  go  to  show  that  the  court  has  gone  far  to 
break  down  the  distiuctions  between  answers  and  cross-bills, 
and  no  doubt  this  gave  rise  to  the  enactment  which  declared 
that  the  party  might  file  his  answer  as  a  cross-bill.  The 
law  requires  that  the  substantial  facts  necessary  to  the  adju- 
dication 6f  the  case  should  appear,  to  show  on  record  on 
which  the  court  placed  its  decree.  This  bill  was  filed  on 
application  to  the  Chancellor  for  leave  to  do  so,  and  leave 
was  asked  to  amend,  and  the  amendment  filed  and  injunc- 
tion granted  on  the  amendment.  These  are  executed 
judicial  proceedings,  and  the  facts,  whether  stated  in  one 
way  or  another,  whether  called  a  statement  and  charge,  a 
cross-bill,  or  answer,  or  petition,  is  wholly  immaterial.  The 
material  facts,  according  to  the  truth,  are  already  on  the 
record,  and  the  attempt  to  get  the  State  out  of  the  difficulty 
by  dismissing  the  cross-bill  is  a  hair-splitting  operation, 
which  cannot  have  much  favor  as  a  means  of  defeating 
public  justice.  If  the  party  had  a  right  t6  reply  by  allega- 
tion in  an  answer  to  a  creditor's  bill,  as  Daniel  says  he  may, 
and  may  file  his  answer  as  a  cross-bill,  with  nothing  added 
except  a  prayer  for  affirmative  or  defensive  relief,  as  the 
facts  may  justify,  what  principle  of  reason  or  justice  is  to 
be  gained  by  saying  that  the  cross-bill  ought  to  be  dismissed, 
because  the  defendants  could  get  all  the  relief  they  asked 
against  the  bank  and  against  the  State  by  the  answer,  or 
statement  and  charge.  It  could  not  rise  above  the  dignity 
of  the  question  of  practice  and  of  costs,  in  which  justice 
was  in  no  way  concerned  in  the  case.  The  party  has  alleged 
the  facts,  and  the  plea  of  misnomer  of  a  judicial  proceed- 
ing is  the  smallest  of  judicial  technicalities. 

The  statute  says  the  answer  may  be  filed  as  a  cross-bill. 
What  is  the  object  of  a  cross-bill,  what  is  a  cross-bill  ? 

Daniel  and  Story  state  that  a  cross- bill  is  a  proceeding  or 
suit  instituted  by  the  defendant  against  the  plaintiff  in  the 
suit,  or  against  a  co-defendant,  or  against  both  plaintiff  and 
oo-defendants,  to  procure  a  more  complete  determination  of 
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the  matter  in  controversy.     It  is  an  auxiliary  proceeding. 
Daniel,  vol.  3,  1746;  Story's  Eq.  PI. 

The  most  general  use  and  application  of  the  cross-bill  in 
earlier  periods  of  judicial  history  was  for  the  purpose  of 
obtaining  a  discovery  from  the  plaintifis  or  co-defendant  in 
regard  to  matter  involved  in  the  pending  suit,  a  mere  mode 
of  procuring  testimony  in  the  cause  as  a  defensive  measure. 

But  it  may  be  used  as  a  means  of  obtaining  affirmative 
relief,  as  when  a  bill  is  filed  to  enforce  a  specific  performance 
to  convey  estate,  the  defendant  may  file  his  cross-bill  to  re- 
scind the  contract,  and  compel  a  surrender  of  the  contract  or 
deed.  See  Story's  Eq.  PJ.,  391.  Or  when  a  bill  was  filed 
to  foreclose  a  mortgage,  a  cross-bill  to  enforce  a  redemption 
was  held  proper. 

So  a  cross-bill  lies  to  enforce  an  equitable  set-oflF  in  rej- 
gard  to  transactions  not  considered  in  the  bill.  Daniel, 
1344;  4  Met.,  104. 

So  a  defendant  may  file  a  cross-bill  against  other  defend- 
ants to  bring  up  more  fully  before  the  court  litigated  points, 
or  to  bring  up  matters  accruing  after  the  filing  of  the  bill, 
or  cross-bill,  and  when  opposing  interest  of  defendants  are 
concerned,  the  court  will  itself  direct  a  cross-bill,  to  bring 
up  all  parties  and  all  questions.  7  Johnson,  oh.  252;  4 
Met.,  104.  So  Story  says,  a  cross-bill  is  always  necessary 
where  the  defendant  is  entitled  to  some  positive  relief  be- 
yond what  the  scope  of  the  plantifPs  bill  affords  him.  Red- 
field's  Ed.,  sec.—;  Daniel,  1744;  9  Cowen,  749;  Pati^- 
son  V.  Hull,  The  only  limitation,  says  the  Supreme  Court 
of  Illinois,  is  that  it  be  filed  in  reference  to  the  matter  of 
the  original  bill.  But  this  limitation  does  not  apply,  when 
it  is  filed,  to  obtain  an  equitable  set-off. 

The  State  having  stated  the  facts  in  the  bill,  without  set- 
ting forth  the  facts  essential  to  the  claim  of  the  defendant, 
either  to  defensive  or  affirmative  relief,  the  defendants  filed 
properly  their  answer  as  a  cross- bill.  The  answer  contained 
all  the  facts,  when  a  prayer  was  added  it  was  a  cross-bill. 
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The  State  having  brought  the  suit  for  the  benefit  of  de- 
fendants as  well  as  for  itself,  these  defendants,  in  order  to 
sustain  their  cross-bill  against  the  State,  are  not  bound  to 
show  any  ground  of  equity  to  support  the  jurisdiction 
against  the  State.  The  State,  by  the  institution  of  the  suit, 
affirms  the  jurisdiction  of  the  court  to  take  cognizance  of 
the  suit.  See  Daniel,  vol.  3,  p.  1746;  Story's  Eq.  PL 
Having  affirmed  the  jurisdiction  of  the  court,  it  cannot  say 
it  has  no  jurisdiction  of  the  plaintiff  asking  the  exercise  of 
the  jurisdiction  for  the  benefit  of  all  creditors,  and  cannot 
deny  the  authority  and  jurisdiction  of  the  court  over  the 
subject  matter  of  the  bill^  nor  question  its  authority  to  pro- 
ceed to  the  trial  of  the  case,  according  to  the  rules  of  law 
and  evidence,  and  render  judgment  against  the  State  for  the 
creditors. 

The  State  has  called  on  the  creditors,  and  invoked  the 
exercise  of  the  authority  and  jurisdiction  of  the  court,  Uy 
establish  and  declare  their  respective  rights.  The  court 
cannot  refuse  to  proceed  in  the  cause.  It  cannot  refuse  to 
exercise  its  lawful  jurisdiction,  when  properly  called  u}K>n 
to  do  so.  It  must  proceed,  and  proceed  according  to  the 
Constitution  and  general  laws  of  the  land,  as  prescribed  for 
the  adjustment  of  controversies  between  individuals.  It 
has  no  other  law  to  be  governed  by  than  that  law  which 
settles  the  controversies  between  individuals  under  similar 
circumstances.  If  the  act  of  1866  was  intended,  by  the 
direction  therein  contained  to  the  Governor  to  file  this  bill^ 
that  justice  should  be  done  to  all  its  creditors,  that  justice 
is  the  same,  whether  the  controversy  be  between  individuals 
or  the  State  and  individuals. 

Vattel  said,  a  century  ago,  that  the  practice  of  civilized 
governments  was  to  submit  controversies  between  them- 
selves and  their  subjects  to  their  own  judicial  tribunals,  to 
be  decided  upon  principles  of  justice  and  equity,  and  Story 
applauds  the  practice ;  and  expresses  his  regret  at  th^  slow 
progress  in  these  states  in  that  enlightened  policy.     But  the 
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Code  has  not  left  this  matter  in  doubt  when  the  State  sues. 
It  declares  that  the  State  shall  commence  and  prosecate 
suits  against  individuals,  according  to  the  laws  of  the  land, 
as  between  individuals.  This  was,  doubtless,  the  law  before 
the  enactment  of  the  statute,  for  the  court  must  have  pro- 
ceeded according  to  the  law  as  established  in  similar  cases 
between  individuals,  for  otherwise  it  would  not  have  any 
law  to  be  governed  by. 

It  is  true  the  State  may  exempt  itself  from  security,  from 
execution,  from  the  operation  of  the  statute  of  limitations, 
from  liability  for  the  frauds,  neglects  and  wrongs  of  its 
officers.  It  may  authorize  summary  proceedings  for  the 
collection  of  taxes.  These  and  other  exemptions  having 
been  enacted  in  conformity  with  the  Constitution,  and  con- 
flicting with  no  vested  rights  of  individuals,  constitute  a 
part  of  the  body  of  the  laws  of  the  land,  which  may  be  en- 
forced in  controversies  between  the  State  and  individuals; 
otherwise  the  court  must  proceed  according  to  the  statute 
and  general  law,  according  to  those  general  principles  of 
jurisprudence  which  govern  the  controversies  of  individuals. 
The  statutes  of  the  State  of  Tennessee  have  armed  the 
courts  of  law  and  equity  with  power  in  any  case  to  render 
judgments  or  decrees,  joint  and  separate,  or  cross,  against 
plaintiffs  or  defendants,  for  such  amounts  as  may  be  found 
^  due  by  plaintiffs  to  defendants,  or  defendants  to  plaintifls. 
Sees.  2918,  2970.  It  will  not  be  controverted  that  a  stock- 
holder, filing  a  bill  for  a  residue  due  him,  or  as  stockholder 
and  creditor  for  a  contributive  share  against  other  stock- 
holders, would  have  a  right  to  obtain  a  decree  for  the 
residue,  or  for  contribution,  or  that  those  creditors  who  were 
brought  in  by  him  might  obtain  a  decree  under  our  statute, 
or  under  general  chancery  jurisprudence,  over  against  the 
complainant  who  brings  him  in.  It  must  be  regarded  as  a 
minor,  if  not  frivolous  question,  whether  he  urged  it  by 
answer,  or  cross-bill,  or  statement  and  charge,  if  it  were  a 
general  creditor's  bill. 
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Why  is  not  this  great  protecting  principle  of  the  liability 
of  a  state  as  a  stockholder  applicable  when  the  State  files  its 
bill,  brings  in  all  the  creditors,  and  prays  a  general  account? 
Why  and  on  what  ground  shall  the  court  say,  this  is  the 
law  as  between  the  stockholder  of  all  other  incorporated 
companies  in  which  individuals  are  stockholders,  but  it  is 
not  applicable  when  the  State  is  the  sole  stockholder.  The 
statutes  declare  that  the  courts  may  render  over  against  the 
complainants  anything  found  due  by  them 4  The  general 
rules  of  chancery  jurisprudence  required  all  stockholders 
shall  pay  all  amounts  subscribed  by  them,  or  withdrawn  by* 
them,  and  that  judgment  on  a  bill  for  a  general  account 
may  be  rendered  over  against  them,  until  the  debts  are  dis- 
charged, or  their  subscription  exhausted.  The  statute  de- 
clared that  the  State,  in  ihe  prosecution  of  suit  against 
creditors,  shall  proceed  against  them  as  in  suits  between  in- 
dividuals. If  the  State  was  not  bound  to  give  individuals 
any  rights  under  general  law  when  suits  were  prosecuted 
against  them  by  the  State,  justice  could  not  be  done  in  one 
case  in  a  thousand  where  the  State  sued  a  citizen.  The  very 
object  of  the  charter  of  incorporation  was  to  place  the  State 
to  that  entent  on  the  footing  of  an  individual  stockholder. 
How  is  it  possible  to  do  justice  in  this  case,  unless  the  court 
has  the  power  to  decree  that  the  State  had  no  right  to  sei^e 
the  $460,000  in  the  bank  in  1866,  and  appropriate  it  to  the 
payment  of  its  current  expenditures?  How  is  it  possible  to 
do  justice  if  it  cannot  declare  that  the  State  must  account, 
on  a  general  creditor's  bill,  for  $460,000  drawn  out  of  the 
capital  stock  by  the  State,  and  appropriated  in  payment  of 
its  current  expenditures?  How  is  it  possible  to  ascertain 
whether  there  be  a  residue  due  to  the  State,  without  ascer- 
taining whether  the  State  ever  paid  up  the  sum  total  of  its 
subscription?  How  is  it  possible  to  do  justice  to  these 
creditors  of  the  bank  if  the  stockholder  be  not  subject  to  a 
jadgment  over,  if  it  has  withdrawn  and  consumed  the 
capital  stock  and  left  them  unpaid?     When  this  bill  was 
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directed  to  be  filed  by  the  State,  and  in  the  name  of  the 
State,  it  was  with  a  knowledge  of  existing  laws,  to- wit: 
that  the  suit  must  be  prosecuted  according  to  the  statute  and 
general  chancery  laws  operating  between  individuals  who 
were  litigating  their  rights;  that  by  general  principles  of 
chancery  jurisprudence,  as  well  as  statute  laws,  a  stock- 
holder in  default  was  liable  on  a  bill  for  an  account  over  to 
the  creditors,  if  the  facts  justified  a  decree  over..  If  it  was 
intended  that  justice  should  be  done  to  all  the  creditors, 
how  is  it  possible  to  assume  that  the  general  statute  and 
.chancery  law  of  the  State  should  not  be  enforced  against 
the  State  as  stockholder  by  this  cross-bill?  It  is  impossible 
to  do  justice  to  those  creditors,  if  the  allegations  of  the 
oross-bill  be  sustained  without  a  decree  against  the  State  as 
a  Siiockholder  in  the  bank  which  it  stripped  of  its  effects. 
Will  the  court  halt,  and  refuse  to  give  judgment  against  the 
State,  as  it  would  against  individuals?  Will  the  court  carve 
out  of  the  laws  of  the  land  limitations  and  exemptions  not 
existing  in  the  general  laws,  or  will  it  proceed  and  enforce 
the  law  agdinst  the  State,  as  it  is  enforced  against  individ- 
uals, where  the  State  comes  into  court  for  an  account,  and 
asks  that  justice  be  done  to  all  creditors? 

I  have  heretofore  referred  to  the  early  practice  in  chancery 
that  bills  for  an  account  should  allege  that  the  complainant 
was  willing  to  undertake  to  pay  any  balance  which  might 
be  ascertained  to  exist  against  him ;  for,  in  asking  that  the 
court  administer  equity  to  him,  he  must  be.  ready  to  do 
equity  to  those  whom  he  brings  into  court.  Why  should 
not  this  apply  to  the  State  filing  a  bill  for  an  account? 

It  is  maintained  on  behalf  of  the  complainant  in  the 
cross-bill  against  the  State,  that  the  institution  of  the  bill 
by  the  State,  and  in  the  name  of  the  State,  by  authority  af 
the  statute,  is  a  submission  to  the  jurisdiction  of  the  court 
of  all  matters  necessary  to  the  attmnment  of  justice  in  the 
case.  It  is  so  by  operation  of  general  law,  without  refer- 
ence to  the  special  wording  of  any  statute  on  the  subject. 
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It  has  been  settled  by  the  coarts  of  Great  Britain  that  a 
foreign  sovereign  may  sue  in  the  courts  of  that  country; 
that  when  he  does,  he  stands  as  the  home  sovereign  standi; 
but  that  when  he  sues  and  enters  the  courts,  he  submits  to 
the  jurisdiction,  and  must  conform,  in  all  things,  to  the  laws 
of  Great  Britain.  If  he  asks  for  the  administration  of  law 
for  him,  he  must  submit  to  process;  if  he  files  a  bill  he 
must  submit  to  a  'cross-bill;  if  he  asks  for  an  account,  he 
must  declare  his  readiness  to  pay  the  balance  found  against 
him.  The  court  must  proceed  according  to  established  law. 
"The  liability,"  says  Daniel,  "of  a  foreign  sovereign  to  be 
sued  when  he  himself  sues,. has  been  established  upon  the 
principle  that  by  suing  in  the  courts  of  England  he  has  sub- 
mitted to  the  jurisdiction  of  the  court  in  which  he  sues." 
In  the  case  of  the  King  of  Spain  v.  Miehado  &  Haillet, 
there  was  a  bill  and  cross-bill.  It  was  asserted  that  the 
King  of  Spain  was  not  bound  to  answer  the  cross-bill  on 
oath;  but  the  court  say  the  King  must  answer  on  oath,  as 
the  Chancellor  was  bound  to  proceed  according  to  the  es- 
tablished practice  of  the  courts.  The  bill  charged  that 
Miehado  had  money  belonging  to  the  King  of  Spain,  and 
bad  deposited  it  with  Hallet,  a  British  banker.  Miehado 
filed  his  cross-bill,  alleging  that  the  moneys  belonged  to 
Spanish  subjects,  and  not  to  the  King,  and  that  the  King 
had  seized  three  ships  belonging  to  Miehado.  The  demur- 
rer to  the  cross-bill  was  sustained. 

The  English  courts  act  upon  the  principle  that  the  sover- 
eign, by  coming  into  court  and  invoking  the  exercise  of  its 
jurisdiction  in  his  favor,  waives  his  privilege  to  be  exempt 
from  suit.  When  the  parties  are  in  court,  the  court  must 
exercise  its  jurisdiction,  not  for  the  complainant  alone,  but 
for  the  defendant  also.  It  must  proceed  according  to  law, 
and  exercise  all  its  legitimate  powers  in  the  case,  and  within 
tbe  legitimate  range  of  the  pleadings  in^he  case,  for  the 
purpose  of  complete  justice.  If  the  court  has  no  power  or 
jurisdiction   to  render  judgment  on  a  cross-bill,  it  is  not 
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competent  to  do  complete  justice — it  can  give  only  partial 
relief.  It  may  give  defensive  rel^ef^  but  can  give  no  affirm- 
ative relief.  Though  the  State  may  have  seized  and  appro- 
priated more  than  half  a  million  of  dollars,  an^  wrongfully 
appropriated  it  as  school  fund^  the  courts  though  it  has 
power  to  declare  that  the  $300,000  now  in  the  hands  of  the 
trustee  shall  be  held  as  bank  effects  for  creditors;  yet  the 
court  has  no  power  to  decree  against  the  State  for  the 
amount  6f  coin  seized  and  appropriated;  though  the  State 
declares  that  justice  be  done,  and  the  laws  authorize  judg- 
ment over  in  such  oases,  as  the  only  means  of  doing  com- 
plete justice.  This  cannot  be  the  law  of  this  case.  The 
institution  of  the  suit  is  an  unqualified  submission  to  the 
jurisdiction  of  the  court  by  the  State.  It  authorizes,  sanc- 
tions and  directs  the  application  of  the  rules  of  pleading 
and  evidence  to  the  State  which  are  lawful  in  other  cases. 
The  State  appeals  to  established  chancery  practice  and  to 
statute  law.  The  State  says^  in  effect,  administer  that  meas- 
ure of  relief  and  justice  to  the  State  as  a  stockholder  in 
this  incorporated  company  that  the  court  would  be  com- 
pelled to  administer  to  other  stockholders  in  other  incorpo- 
rated companies  of  every  description.  The  object  of  the 
State  in  putting  its  funds  in  the  hands  of  an  incorporated 
company,  was  to  get  clear  of  its  sovereignty,  for  if  it  re- 
tained its  sovereignty,  the  notes  issued  wotild  have  been 
bills  of  credit.  The  laws  of  the  land,  in  a  bill  for  an  ac- 
count by  a  creditor  as  stockholder,  authorize  a  judgment 
over  against  stockholders  in  other  cases,  and  the  court  can 
render  a  judgment  over  against  the  State  as  a  stockholder 
in  this  company.  This  is  the  manifest  and  unavoidable 
legal  conclusion  resulting  from  the  submission  to  jurisdic- 
tion of  the  court  and  the  invocation  of  the  exercise  of  its 
authority. 

The  English  authorities  heretofore  cited  to  sustain  this 
construction,  are  sustained  by  high  American  authority. 
The  case  of  Rhode  Island  against  Massachusetts  was  a  bill 
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filed  by  the  former  state  aga'mst  the  latter  in  the  Supreme 
Court  of  the  United  States,  that  court  having  jurisdiction 
where  states  are  parties.  The  State  of  Rhode  Island  was 
seeking  to  recover  territory  in  the  possession  of  Massachu- 
setts. It  became  necessary,  in  the  judgment  of  the  court, 
in  that  case  to  establish  and  declare  the  law  of  England 
and  of  the  United  States,  when  the  rights  of  sovereign 
states  are  concerned,  and  to  define  the  jurisdiction  and  au- 
thority of  the  court  in  such  cases  as  established  by  prece- 
dent. The  court  say  :  "A  foreign  sovereign  may  sue  in  the 
courts  of  law  or  equity  in  England.  The  sovereign  must 
sue  by  an  agent  whom  he  authorizes  to  represent  him,  on 
whom  a  cross-bill  can  be  served,  with  such  process  as  can 
compel  him  to  do  justice  to  the  defendant.  This  was  de- 
cided  in   the  case  of  the  Columbian  Government  v.  Moths- 

m 

child,  1  Sim.,  104.  These  cases  were  recognized  by  the 
House  of  Lords.  In  the  case  of  the  King  of  Spain  v. 
Michado  &  Hillei,  it  was  decided  that  a  sovereign  had  a 
right  to  sue  as  any  other  suitor;  but  when  he  did  sue,  it 
was  as  any  other  suitor  who  submitted  to  the  jurisdiction  of 
the  court.  When  he  seeks  to  subject  the  defendant,  and 
the  defendant  appears  and  pleads,  the  whole  subject-matter 
of  the  pleadings  must  be  decided  by  the  judicial  power  as  a 
judicial  question.  Such  has  bieen  and  is  the  settled  career 
of  equity  in  England." 

The  court  say  again :  "A  sovereign  decides  by  his  own 
will ;  a  court,  by  the  law,  which  the  sovereign  power  both 
prescribed,  and  that  law  is  the  rule  of  judgment.  The  sub- 
mission by  sovereigns  of  states  to  a  court  of  law  or  equity 
of  a  matter  in  chancery,  without  any  rule  of  law  prescribed, 
gives  power  to  the  court  to  decide  according  to  the  appro- 
priate law  of  the  case.  11  Vesey,  294.  This  depends  on 
the  subject-matter,  the  source  and  nature  of  the  claims^  and 
the  law  which  governs  them.  From  the  time  of  such  sub- 
mission, the  question  ceases  to  be  a  political  question,  to  be 
decided  by  the  will  of  the  political  power.     It  comes  to  the 
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courts,  to  be  decided  by  the  rules  of  law  appropriate  to  the 
nature  of  the  case,  as  the  court  is  bound  to  act  according  to 
the  known  rules  of  jurisprudence/'     12  Curtis,  900. 

Again  :  "  When  the  sovereign  is  a  suitor,  the  court  can 
do  the  parties  complete  justice.  It  has  him  in  its  power, 
and  can  impose  on  him  any  conditions  it  may  see  fit  under 
law.''     2  Bligh  P.  C,  54. 

It  is,  therefore,  the  settled  law  of  England  and  the  Amer- 
ican states  that  states  wave  their  prerogative  of  exemption 
from  suit  by  the  prosecution  of  suit  against  citizens,  for 
by  so  doing  they  invoke  the  application  of  the  general  laws 
of  the  land  in  the  case  in  which  they  sue;  that  cross- bills 
and  actions  asking  affirmative  and  defensive  relief  are  a 
part  of  the  laws  of  the  land  applicable  to  states  in  such 
cases ;  that  the  question,  from  the  time  of  the  submission  to 
the  judiciary,  ceases  to  be  a  political  question,  to  be  decided 
by  the  political  power,  but  becomes  a  judicial  question,  to 
be  decided  by  the  judicial  authority;  and  that  the  court 
must  do  complete  justice,  according  to  the  &ct8  alleged  and 
proved. 

It  is  therefore  contended  on  behalf  of  these  complainants 
in  this  cross-bill,  that  they  are  entitled  to  file  their  cross- 
bill against  the  State,  the  State  being  the  original  complain- 
ant in  the  case ;  that  the  State  had  no  right  to  withdraw 
itself  from  the  prosecution  of  the  suit,  nor  from  responsi- 
bility to  these  complainants,  from  the  time  they  filed  their 
cross-bill  against  the  State ;  that  any  attempt  to  withdraw, 
with  a  view  to  defeat  the  liability  to  those  complainants, 
after  that  time,  is  discreditable  to  the  State^  illegal,  and 
trifling  with  the  court,  and  that  the  complainants  are  enti- 
tled to  a  decree  against  the  State  as  a  stockholder  in  this 
incorporated  company  for  any  balance  which  may  be  estab- 
lished against  it  within  the  limitations  of  the  charter. 

But  it  has  been  argued  in  England,  and  may  be  argued 
here,  that  the  court  has  no  power  to  enforce  by  execution 
against  the  property  of  the  State,  or  the  revenues  of  the 
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State,  any  judgment  that  may  be  rendered,  and  that  no 
judgment  could  or  should  be  rendered  where  the  court  had 
no  power  to  enforce  such  judgment.  It  is  not  controverted 
by  me  that  no  execution  by  common  law  can  issue  against 
the  Crown  or  against  one  of  the  American  states.  It  is 
admitted  that  it  is  a  prerogative  exemption  which  is  every- 
where maintained  that  the  public  treasury  and  public  rev- 
enues are  exempt  from  execution  or  appropriation  to  the 
satisfaction  of  debts  by  orders  of  courts.  In  the  case  of 
McHeath  v.  Haldeman,  1  Term,  Lord  Mansfield,  comment- 
ing on  The  Banker*B  Casey  14  State  Trials,  said  that  prior 
to  the  revolution  in  1688,  the  King  paid  the  public  debts, 
but  that  subsequent  to  that  period  the  public  debts  could 
only  be  paid  by  act  of  Parliament,  under  the  head  of  an- 
nual supplies  for  the  public  service  (or  by  an  appropriation 
bill,  as  we  call  it),  and  that  the  recovery  had  in  that  case 
by  the  bankers  on  the  orders  of  the  King^s  agent  (the  Ba- 
rons of  the  Exchequer),  only  laid  the  foundation  of  an 
application  to  parliament  to  discharge  the  judgment. 

No  execution  issues  in  any  case  against  the  Crown,  where 
it  is  sued  for  real  or  personal  estate,  or  on  contract,  and  a 
recovery  is  had.  The  judgment  is  merely  declaratory,  as 
io  the  case  of  an  award,  and  is  certified  to  the  treasury  for 
payment  when  the  suit  is  for  money ;  where  it  is  for  prop- 
erty, it  is  executed  eo  instantly  when  judgment  is  pronounced. 
12  Curtis,  900 ;   1  Curtis,  Chisholm  v.  Georgia. 

It  has  not  been  the  law  in  any  state  or  in  Europe  to  issue 
final  process  of  execution  against  a  state.  Coke  gives  the 
quaint  reason,  that  it  cannot  command  itself. 

In  the  case  of  Rhode  Island  v.  MassachiisettSy  the  reason 
given  as  the  common  law  reason,  is  that  the  law  will  not 
presume  that  any  judgment  will  not  be  executed  as  soon  as 
it  is  rendered  by  the  court,  and  that  no  sovereign  or  state 
will  refuse  to  pay  a  debt  or  redress  a  wrong,  as  soon  as  the 
courts  establish  and  declare  the  debt  or  wrong.  12  Curtis, 
900;  3  Blackstone.     In  this  case  it  was  urged  that  the  Su- 
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preme  Court  had  no  power  to  enforce  its  judgment  in  tbe 
event  it  should  decide  that  the  territory  in  question  be- 
longed to  S.hode  Island,  and  that  therefore  it  was  a  politi- 
cal and  not  a  judicial  question.  To  this  the  court  said  they 
could  by  decree  fix  the  boundary,  and  so  leave  it,  under  the 
assumption  that  Rhode  Island  would,  if  defeated  in  the 
suit,  acquiesce  in  the  declaration  of  the  court;  and  that  if 
successful,  and  there  was  a  decree  that  the  territory  in  jios- 
session  of  Massachusetts  belonged  to  Khode  Island,  it  would 
conform  to  the  decree  of  the  court  by  the  surrender  of  the 
territory ;  that  the  court  would  not  and  could  not  assume 
that  the  State  would  not  execute  the  judgment  of  the  court 
Judgments  in  the  Court  of  Claims  do  nothini^:  but  establish 
and  declare  the  indebtedness  against  the  United  States. 
They  are  entitled  to  the  money  for  payment  by  appropria- 
tions made  before  or  after  decrees.  The  public  property 
and  public  treasure  are  npt  subject  to  seizure.  The  public 
revenues  are  subject  to  a  prescribed  course,  in  collection 
and  payment  to  certain  public  officers,  by  fixed  law,  which 
no  judicial  authority  is  authorized  to  violate.  The  revenues 
must  take  the  course  prescribed  by  law,  and  cannot  be  di- 
verted without  a  violation  of  express  statutory  enactment. 
The  public  buildings  stand  on  the  same  footing.  The  rev- 
enues having  passed  into  the  treasury,  cannot  be  paid  out 
by  these  officers  under  judicial  orders,  but  must  be  paid  in 
conformity  to  appropriations  made  by  law,  as  prescribed  by 
the  Constitution  and  laws.  The  Legislature  is  the  authority 
that  levies  taxes,  provides  for  the  collection  of  them,  makes 
contracts,  authorizes  them  to  be  paid,  and  provides  by  ap- 
propriation for  the  execution  of  them.  But  the  law,  there- 
fore, as  declared  in  England  and  in  the  United  States — ^that 
no  execution  can  issue,  or  no  means  of  enforcing  a  judg- 
ment against  a  sovereign  power  exists,  and  no  appropriation 
of  its  property  can  be  made  for  the  satisfaction  of  debts  by 
judicial  authority,  but  must  be  made  by  legislative  author- 
ity— furnishes  no  ground  in  reason  or  public  policy  why  the 
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court  should  not  proceed  as  far  as  it  is  authorized  to  go,  and 
establish  the  rights  of  the  parties  litigant  by  a  declaratory 
decree.  On  the  contrary,  judgments  are  rendered  when  no 
executions  are  necessary,  and  the  foundation  of  the  law  is 
that  the  public  authority  will  execute  these  judgments  when 
the  public  rigts  and  obligations  are  established  by  judicial 
authority.  The  fact  that  the  Legislature  is  not  organized 
and  elected  with  a  view  to  the  settlement  of  judicial  contro- 
versies; that  it  is  a  large  and  expensive  body;  that  it  is  not 
prepared  to  hear  proof  and  argument,  and  settle  judicial 
questions;  that  neither  morally  nor  legally  has  it  the  right 
to  decide  for  itself  its  controversies  with  her  citizens — all 
indicate  the  absolute  necessity  of  referring  a  great  variety 
of  questions,  in  which  the  State  is  interested,  to  the  judicial 
department  of  the  government,  not  to  enforce,  not  to  exe- 
cute, but  to  ascertain,  establish  and  declare  the  rights  of  the 
State,  and  of  the  litigant  party,  so  that  the  State  may  do  no 
wrong  to  any  citizen,  submit  to  no  injustice  from  any,  but 
have  all  rights  adjusted  upon  general  principles  of  jurispru- 
dence, applicable  alike  to  state  and  to  individuals. 

But  it  may  be  argued  that  the  fact  that  in  no  suit  insti- 
tuted by  the  United  States  in  the  court  against  citizens  have 
judgments  been  rendered  over  for  an  excess  against  the 
government,  but  that  the  courts  have  uniformly  refused  to 
give  affirmative  relief  in  such  cases.  The  reason  is  plain, 
and  in  no  way  militates  against  the  claim  for  judgment 
here  against  the  State  as  a  stockholder  in  an  incorporated 
company,  under  state  statutes. 

The  act  of  Congress  of  1797  authorizes  persons  who  have 
claims  against  the  United  States,  and  are  sued  by  the  United 
States,  to  demand  a  credit  on  the  amount  for  which  they 
are  ?iued,  to  the  extent  of  the  counter  claim.  The  act  au- 
thorizes a  credit  but  does  not  authorize  a  judgment  against 
the  United  States  for  the  excess.  The  court  could  go  no 
further  than  the  act  of  Congress  authorizes  in  allowing  and 
enforcing  affirmative  relief  by  cross  action.     The  court  say, 
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there  being  no  limitation  as  to  the  nature  of  the  claim  for  a 
credit,  it  was  a  reasonable  construction  of  the  act  of  Con* 
gress  to  allow  the  defendant  a  credit  for  any  matter  arising 
out  of  the  particular  transaction,  or  out  of  any  distinct  and 
independent  transaction  which  constituted  a  legal  or  equita- 
ble set-off.     6  Wheaton,  145. 

The  court  was  limited  in  its  power  of  redress  to  the  de- 
fendant to  the  allowance  of  a  credit,  as  stated  in  the  act  of 
1797.  They  could  go  no  further.  In  cases  from  the  States 
of  Pennsylvania  and  New  York,  it  was  asserted  that  the 
laws  of  these  states  would  authorize  judgment  against  the 
United  States  as  it  did  against  individual  defendants,  but 
the  court  said  that  the  jurisdiction  of  the  court  depended 
upon  and  was  limited  by  the  express  words  of  an  act  of 
Congress,  and  that  it  had  no  statute  or  common  law  juris- 
diction to  render  judgment  over  against  the  United  States. 
If  the  courts  of  the  United  States  had  general  common  law 
jurisdiction,  they  could  have  concurrent  jurisdiction  with 
the  state  courts  and  absorb  their  jurisdiction. 

The  complainants  in  this  cross-bill  rest  their  case  on  the 
ground  that  the  State  has,  by  its  process,  brought  in  all  the 
creditors  to  account;  that  it  acted  as  stockholder  in  the 
bank,  and  appeared  as  a  stockholder,  insisting  on  the  appli- 
cation of  the  general  laws  of  the  State  to  the  subject-matter 
of  controversy ;  that  the  declared  purpose  of  the  State  was 
to  do  complete  justice  to  all,  and  that  it  was  within  the  fair 
scope  of  the  pleadings  allowable  under  the  bill,  filed  to 
allege  and  prove  the  indebtedness  of  the  State  to  those 
creditors. 

In  the  case  of  Dean  v.  Attorney  General,  where  this  oflS- 
cer  had  filed  a  bill  against  the  agent  of  the  war  office,  and 
there  was  a  demurrer  to  the  pleadings  of  the  defendant. 
Chief  Baron  Abinger  said  '^it  had  been  the  practice,  which 
he  hoped  would  never  be  departed  from,  for  the  officers  of 
the  Crown  to  throw  no  obstacle  in  the  way  of  any  proceed- 
ing before  a  court  of  justice  where  matter  arose  that  re- 
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qaired  judicial  construction."  1  Young  and  Coll.,  207 ;  1 
Daniel,  166.  So  in  Crawford  v.  Attorney  Oeneraly  the 
Lords  of  the  Treasury  having  demanded  that  a  case  be 
brought  before  the  court,  the  court  said  it  would  be  unbe* 
coining  the  Attorney  General  to  urge  any  matter  of  form  to 
prevent  it  from  being  properly  before  the  court.  Price  Ex. 
7,  p.  1,  Daniel  1721. 

The  Supreme  Court  of  the  United  States  state,  in  the 
case  of  The  Davis,  10  Wal.,  19,  7  Wal.,  157,  the  usual 
course  in  England,  when  the  property  of  the  Crown  is  in- 
volved, is  for  the  proper  officer  of  the  Crown  to  give  his  con* 
sent  for  the  court  to  proceed.  The  King  thus  consents  to 
be  sued  in  his  own  courts.  The  liberal  exercise  of  this  au- 
thority in  England  prevents  any  apprehension  of  gross  in- 
justice, and  removes  the  difficulty  which  exists  in  the  United 
States.  The  absence  of  any  such  power  .in  any  officer  in 
the  United  States  to  submit  the  case  to  the  jurisdiction  of 
the  court,  justifies  a  liberal  exercise  of  the  rule  upon  which 
we  act  for  the  promotion  of  justice. 

The  injustice  to  individuals,  and  the  frauds  which  arose 
by  the  absence  of  any  remedy  by  suit  against  the  United 
States,  led  to  the  establishment  in  1863  of  a  special  court 
for  the  adjudication  of  all  demands  against  the  government, 
founded  on  an  act  of  Congress,  a  i*egulation  of  a  depart- 
ment, a  contract  with  the  government,  a  court  where  these 
demands  are  adjudicated,  and  if  indebtedness  be  declared, 
its  suitor  entitled  to  the  money,  to  be  paid  by  appropriation 
made  before  or  after  the  decree.  So  in  Great  Britain,  the 
person  complaining  of  a  grievance,  petitions  the  Chancery 
Court,  stating  the  facts  of  the  case.  This  is  endorsed  by 
tlie  proper  officer,  "let  right  be  done,"  and  the  cause  is  re- 
ferred to  the  proper  court  having  jurisdiction  over  the  mat- 
ter. This  is  a  mandate  from"  the  Crown  to  proceed  in  the 
case  according  to  the  laws  of  the  land,  appropriate  to  the 
case,  and  authorizing  a  recovery  against  the  Crown.  This 
right  of  petition,  or  to  sue  the  government,  is  one  of  the 
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most  ancient  and  valued  rights  of  a  British  subject.  The 
consent  to  sue  the  United  States  by  a  claimant  or  creditor, 
is  given  by  general  law.  In  Great  Britain  it  is  given  as  it 
is  demanded.  When  these  depositors  placed  their  money 
in  this  bank,  in  which  the  State  was  sole  stockholder,  the 
State  was  liable  to  be  sued  by  them. 

I  affirm,  upon  the  facts  of  this  case,  that  the  State  insti- 
tuted the  suit;  that  the  State  is  a  party;  that  the  State  is  a 
party  as  stockholder;  that  the  State  declares  its  purpoes 
was  that  justice  should  be  done  to  all;  that  the  court  is 
bound  to  take  jurisdiction,  proceed  with  the  case,  and  ren- 
der such  decree  as  the  facts  would  justify  against  any  indi- 
vidual citizen  of  the  land. 

I  affirm  that  the  character  of  this  great  State  must  rest 
forever  upon  the  justice  which  it  shall  measure  put  to  its 
own  citizens. 

Note.  See  the  case  of  United  States  v.  Eckford,  6  Wall., 
489,  and  the  cases  there  referred  to.  These  cases  show  that 
the  refusal  of  affirmative  relief  against  the  United  States  is 
based  on  the  words  of  the  act  of  Congress  of  1797,  and 
have  no  application  to  this  case.  The  claim  for  relief  is 
here  based  on  the  general  jurisdiction  of  the  State  courts 
and  the  language  of  State  statutes. 

Since  the  argument  of  this  case,  the  Legislature  has  en- 
acted a  statute,  which  has  been  construed  to  have  been  in- 
tended to  repeal  the  jurisdiction  in  this  case,  and  to  stifle 
judicial  investigation  of  state  liabilities.  See  Acts  of  1873, 
ch.  13.  It  is  sufficient  to  say  at  present,  that  this  statute 
does  not  ^^ reach''  this  case,  and  that  if  it  did,  it  is  an  in- 
valid act. 

This  statute  will  be  examined  in  a  subsequent  argument. 
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Abqument  of  Nathaniel  Baxter,  for  Depositors. 

On  the  16th  day  of  February,  1866,  the  Legislature  di- 
rected the  Bank  of  Tennessee  to  make  an  assignment  of  all 
itsaf^sets  in  trust,  to  secure — 1st,  what  it  callled  the  "school 
fiind,*'  and  fixed  the  amount  of  that  fund  at  $1,500,000,  and 
interest  thereon  from  and  after  the  6th  of  May,  1861.  2d,  to 
pay  all  the  other  debts  and  liabilities  of  the  bank,  if  the  as- 
sets should  be  suflBcient;  if  not,  then  pro  rata;  but  to  ex- 
clude all  claims  and  demands  of  all  kinds  of  date  after  tbe 
6th  of  May,  1861,  as  absolutely  null  and  void. 

In  pursuance  of  this  direction,  the  bank,  on  the  6th  of 
April,  1866,  made  an  assignment  of  all  its  assets,  of  every 
description,  to  Samuel  Watson,  in  trust  for  the  uses  desig- 
nated by  said  act  of  February  16,  1866. 

On  the  16th  of  May,  1866,  Mr.  Watson  and  the  State  of 
Tennessee,  as  co-complainants,  filed  their  bill  in  the  Chan- 
cery Court  at  Nashville  against  the  bank  and  its  creditors, 
asking  to  be  allowed  "to  close  up  said  trust  with  the  aid, 
and  under  the  supervision  of  said  court,"  and  **to  enjoin  all 
persons  or  corporations  from  suing  out  any  writ  against  said 
bank  or  its  trustee,  or  commencing  any  legal  proceedings 
whatever  against  either,  in  any  court  of  law  or  equity." 

My  client,  Mark  R.  Cockrell,  being  a  creditor  of  said 
bauk^  as  a  general  depositor,  procured  himself  to  be  made  a 
defendant  to  said  bill,  and  answered  the  same,  setting  forth 
that  he  was  a  creditor,  and  stating  the  nature  and  amount 
of  his  debt. 

He  then  filed  a  cross-bill  against  said  Watson  and  State 
of  Tennessee  and  others,  denying  the  validity  of  said  act  of 
February  16,  1866,  and  of  the  assignment  made  by  the 
bank  in  pursuance  thereof,  and  claiming  the  right  to  have 
his  debt  satisfied  out  of  the  assets  of  said  bank.  To  this 
cross-bill  said  Watson  and  others  have  demurred.  The  de- 
murrer presents  for  the  consideration  of  the  court  the  single 
question,  whether  the  act  of  the  Legislature  above  referred 
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to,  and  the  said  assignmeDt  made  in  pursuance  thereof, 
are  valid  or  invalid.  If  valid,  my  client's  money  is  gone ; 
the  assets  of  the  bank  are  beyond  his  reach.  If  invalid,  he 
will  have  a  right  to  a  pro  rata  share  of  the  present  assets 
and  of  such  future  provisions  as  the  State  may  hereafter 
make  in  fulfillment  of  the  obligations  to  which  it  has  pledged 
its  faith. 

As  alleged  in  his  cross-bill,  upon  the  faith  of  the  pledges 
and  guarantys  of  the  State,  as  expressed  in  the  charter  of 
said  bank,  my  client  at  an  early  day  became  a  regular  de- 
])Ositor  in  said  bank,  and  on  the  1st  of  February,  1862,  had 
to  his  credit  in  said  bank,  $15,655.41,  all  of  which  remains 
due  and  unpaid  to  this  day,  and  by  the  acts  of  the  Legisla- 
ture above  referred  to,  such  disposition  has  been  made,  or 
attempted  to  be  made,  of.  the  assets  of  said  bank,  as  to  re- 
move them  entirely  beyond  the  reach  of  his  debt.  Not 
only  so,  but  it  has  assumed  to  repudiate  so  much  of  his  debt 
as  was  deposited  subsequent  to  the  6th  day  of  May,  1861. 

I  assume  that  the  Legislature  had  no  power  to  repudiate 
th^  debts, .contracts,  and  obligations  of  that  bank,  created 
within  the  scope  and  by  the  authority  of  its  charter, 
whether  the  same  were  created  before  or  after  the  6th  day 
of  May,  1861. 

I  furthermore  assume  that  the  State,  when  it  created  the 
bank,  became  a  guarantor  of  all  contracts  to  be  made  by  it 
within  the  scope  of  its  chartered  authority  to  the  extent  of 
$5,000,000,  and  that  in  and  by  the  charter  of  said  bank,  it 
mortgaged  the  school  fund,  the  surplus  revenue,  and  the 
proceeds  of  the  Ocoee  land  sales,  together  with  such  other 
sum  as,  added  to  these  funds,  would  make  the  total  of  $5,- 
000,000  (which  additional  sum  it  pledged  its  solemn  faith  to 
raise)  to  secure  the  creditors  of  the  bank  ;  and  consequentlj, 
instead  of  the  school  fund  being  a  liability  of  the  bank  to 
State,  for  which  the  assets  of  the  bank  can  be  taken  from 
its  creditors  to  secure,  as  a  preferred  claim,  it  was  a  pledge 
made  by  the  State  to  the  creditors  to  secure  their  debts,  and 
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apon  the  faith  of  its  being  thus  applied,  they  advanced  their 
money,  and  that  the  execution  of  this  deed  of  trust  was  a 
gross  and  palpable l)reach  of  the  contract  between  the  State, 
the  bank,  and  the  bank's  creditors,  as  expressed  in  the  char- 
ter of  the  bank  itself. 

A  certain  solution  of  this  question  can  be  readily  reached 
by  a  clear,  distinct  and  accurate  comprehension  of  the  ob- 
ject for  which  the  bank  was  created,  its  true  relation  to  the 
State  on  the  one  hand,  and  to  its  creditors  on  the  other. 
This  will  involve  but  a  brief  inquiry  into  the  history  of  its 
fsreation  and  the  provisions  of  its  charter. 

It  was  chartered  on  the  26th  of  April,  1858.  The  pro- 
fessed object  of  the  State  was  to  establish  a  state  bank,  to 
raise  a  fund  for  internal  improvement^  and  to  aid  in  the  es- 
tablishment of  a  system  of  education.  It  was  established  in 
the  name,  and  for  the  benefit  of  the  State,  to  be  known  by 
the  name  and  style  of  ^'  The  Bank  ot  Tennessee,'^  and  by  the 
terms  of  its  charter  the  Legislature  pledged  the  faith  of  the 
State  for  the  support  of  said  bank,  and  to  supply  any  de- 
ficiency of  funds  therein  specifically  pledged,  and  to  give 
indemnity  for  all  losses  arising  from  said  deficiency. 

It  then  provided  that  the  capital  of  said  bank  should  be. 
$5,000,000,  to  be  raised  and  constituted  as  follows:  The 
whole  of  the  common  school  fund  (except  so  much  as,  had 
before  that  time  been  invested  in  any  work  of  internal  im- 
provement), as  well  as  the  proceeds  of  the  Ocoee  land. 
Also  a  fund  known  in  that  day  as  the  '^  surplus  revenue," 
which  was  then  about  being  distributed  among  the  several 
states  from  the  overflowing  treasury  of  the  Federal  Govern- 
ment. And  in  addition  to  these  sums,  the  State  pledged 
itself  to  raise  in  specie,  or  funds  convertable  into  specie,  at 
par  value,  on  the  faith  of  the  State,  suflScient  to  make  up 
the  whole  capital  to  the  sum  of  $5,000,000. 

And  by  the  third  section  of  the  charter  it  is  provided  that 
the  money  belonging  to  the  common  school  fund  should  be 
handed  over  to  the  president  and  directors  of  the  Bank  of 
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Tennessee  as  capital  in  said  bank,  and  the  president  and  di- 
rectors were  authorized  and  required  for  and  on  behalf  of 
the  State,  and  with  the  pledge  of  the  puMic  faith  and  credit,. 
to  issue  totheSuperintendent  of  Public  Instruction  state  t^tock 
or  certificates  of  debt  for  such  sum  or  sums  as  might  be  paid 
over  by  s-.ud  superintendent  to  said  president  and  directors. 

By  the  6th  section,  it  was  provided  that  the  Governor 
should  nominate  and  appoint  twelv<^  persons  to  act  as  di- 
rectors, to  be  confirmed  by  the  General  Assembly,  one  of 
whom  should  be  president ;  and  said  president  and  directors 
were  by  said  act  incorporated  and  made  a  body  politic  and 
corporate  by  the  name  and  style  of  "The  President  and 
Directors  of  the  Bank  of  Tennessee,"  to  continue  until  the 
1st  day  of  January,  1867;  and  by  that  name  it  was  empow- 
ered to  sue  and  be  sued,  and  made  capable  in  law  to  have, 
receive,  purchase,  enjoy  and  retain,  to  them  and  their  suc- 
cessors, land,  rents,  tenements,  hereditaments,  goods,  chattels, 
and  effects,  of  every  kind,  nature  and  quality,  and  the  same 
to  sell,  grant,  alien,  demise  and  dispose  of,  and  to  make  by- 
laws and  ordinances,  such  as  should  seem  necessary  and  con- 
venient for  the  government  of  said  corporation,  not  con- 
trary to  the  laws  and  Constitution. 

It  was  further  provided,  that  of  the  dividends  to  be  de- 
claised  by  the  bank,  $100,000  should  be  annually  set  apart 
for  common  schools. 

By  the  4th  article,  9th  section,  it  was  provided  that  said 
president  and  directors  should  receive  money  on  deposit, 
and  pay  away  the  same  to  order,  deal  in  bills  of  exchange, 
and  buy  and  sell  any  of  the  state  stocks  then  issued,  or  that 
might  be  thereafter  issued,  and  discount  notes. 

These  are  the  principal  provisions  of  the  original  charter 
bearing  upon  the  questions  under  discussion. 

Since  the  grant  of  the  original  charter  some  amendments 
and  modifications  have  been  made,  none  of  which,  however, 
are  believed  to  be  material  to  the  issue  presented  by  the  de- 
murrer to  the  cross  bill. 
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Now,  what  are  we  to  infer  from  these  provisions?  What 
was  the  plain  and  unmistakable  idea  which  the  Legislature 
intended  to  impress  upon  the  public  mind  ?  My  client  tells 
you  in  his  cross-bill  how  he  understood  it,  and  how  he  con- 
strued the  proposition  submitted  to  the  public  by  the  pro- 
visions of  the  charter,  and  his  interpretation  strikes  me  as 
being  so  palpably  correct,  it  is  difiBcult  to  comprehend  how 
any  sane  man  could  construe  it  differently. 

He  says  he  understood  the  object  of  the  Legislature  in 
creating  the  bank,  was  to  increase  the  revenue  of  the  State 
without  increasing  the  direct  taxes,  and  that  by  indirect 
means,  which  should  be  sensibly  felt  by  the  people.  That 
the  State  had  on  hand  at  that  time  the  school  fund,  the  pro- 
ceeds of  the  Ocoee  land  sales,  and  was  expecting  to  receive 
her  distributive  share  of  the  surplus  revenue;  and  it  was 
believed  that  by  establishing  a  bank  based  upon  these 
funds,  and  an  additional  fund  to  be  borrowed  by  the  State^ 
amounting  in  all  to  $5,000,000,  that,  besides  furnishing  to 
commerce 'a  sound  circulating  medium,  commanding  the 
highest  confidence  of  the  people,  and  without  sensibly  in- 
creasing the  burthen  of  taxation,  it  was  possible  to  increase 
the  revenue  of  the  State  by  two  or  thi;ee  hundred  thousand 
dollars  per  annum,  which  increase  could  be  spared  for  the 
purpose  of  education  and  internal  improvement:  But  to 
realize  the  highest  results,  and  experience  in  the  smallest 
degree  the  inconvenience  resulting  from  the  competition  of 
other  banks  then  in  existence,  and  which,  by  their  integrity 
and  prudent  management,  had  already  forestalled  the  public 
favor  and  confidence,  it  was  thought  necessary  to  furnish 
such  security,  and  give  such  pledges  of  the  public  faith,  as 
would  remove  from  the  minds  of  the  people  every  vestige 
of  distrust. 

To  do  this,  it  was  thought  advisable,  in  the  first  instance, 
to  set  apart  and  pledge  a  specific  fund,  that  the  creditors  of 
the  bank  might  have  something  tangible  upon  which  to  re- 
pose their  confidence.     But  then  it  was  known  that  a  State 


496  *     NASHVILLE : 


State,  and  Watson,  Trustee  v.  Bank  of  Tenneasee. 

could  not  be  sued  without  its  consent,  and  that  in  ordinary 
legislation  one  Legislature  could  not  bind  succeeding  Leg- 
islatures, and  the  question  would  naturally  arise  in  the 
minds  of  the  people,  what  signifies  the  pledging  or  setting 
apart  a  fund,  if  no  remedy  is  provided  by  which  that  fund 
can  be  subjected?  The  people  will  never  give  credit  to  an 
institution  against  which  they  have  no  remedy  but  by  peti- 
tion at  the  footstool  of  sovereig^nty.  They  must  have 
"remedy  by  due  course  of  law,"  and  a  fund  as  security, 
which  cannot  be  withdrawn  from  their  reach.  To  meet 
these  objections  and  difficulties,  it  becomes  necessary  to  cre- 
ate an  artificial  person  in  the  nature  of  a  corporation,  and 
endow  it  with  the  capacity  to  hold  property  in  trust  or  ab- 
solutely ;  to  make  contracts,  and  to  sue  and  be  sued,  and 
then  by  placing  the  fund  designed  as  a  security  for  the  pub- 
lic, in  the  hands  of  this  corporation,  as  a  fund  in  trust  for 
the  benefit  of  the  creditors  of  the  corporation,  and  within 
the  fangs  of  the  law,  and  beyond  legislative  control,  or  the 
caprices  of  politicians,  and  by  going  still  further 'and  pledg- 
ing the  faith  of  the  State  "to  supply  any  deficiency  of  the 
funds  therein  specifically  pledged,  and  to  give  indemnity 
for  all  losses  arising  from  said  deficiency,"  it  was  supposed 
the  confidence  of  the  public  would  be  fully  secured.  And 
in  this  the  authors  of  the  scheme  were  not  mistaken.  The 
people  yielded  a  most  generous  confidence  to  the  promises 
and  undertakings  of  said  bank,  backed  as  they  supposed  by 
80  large  a  capital  paid  in,  and  the  faith  of  the  State  solemnly 
pledged  to  supply  any  diminution  it  might  sustain  by  losses 
or  otherwise. 

This  is  the  history  and  character  of  the  institution  my 
client  understood  himself  to  be  dealing  with ;  this  was  the 
character  of  security  he  thought  he  was  getting  when  he  de- 
posited his  money. 

If  this  is  the  correct  history,  if  this  was  the  object  the 
Legislature  had  in  view,  and  this  the  mode  by  which  it 
undertook  to  carry  its  policy  into  effect,  then  the  result 
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is  simply  this,  and  can  be  nothing  else.  The  bank  itself 
was  but  a  trustee  and  agent  for  the  State,  doing  business  on 
the  State's  capital,  and  for  the  State's  benefit.  The  capital 
stock  and  all  the  assets  of  the  bank,  were  a  trust  fund, 
pledged  by  the  State  as  security  for  the  contrcts  of  the  bank, 
and  held  by  the  bank  in  trust  for  the  use  and  benefit  of  its 
creditors.  The  State  was  the  creator  of  the  trust,  and  has 
only  a  reversionary  interest  in  so  much  of  the  capital  stock 
and  assets  of  the  bank  as  may  remain  on  hand  after  the 
bank  should  have  discharged  all  the  laibilities  she  has  con- 
tracted upon  the  faith  of  those  securities.  In  other  words, 
the  charter  spoke  into  existence  a  legal  entity  which  it 
named  the  "Bank  of  Tennessee."  It  then  clothed  this 
Bank  of  Tennessee  with  power  and  capacity  to  do  a  banking 
business,  and  constituted  it  the  agent  of  the  State,  to  do  a 
banking  business  for  the  benefit  of  the  State.  But  an  empty 
corporation,  without  capital  or  personal  responsibility, 
conld  command  no  credit.  Then  to  give  this  agent  credit 
with  the  public,  and  enable  it  to  accomplish  the  ends  and 
objects  of  its  agency,  the  State  clothed  it  with  a  capacity  to 
hold  property  and  part  with  property,  and  to  sue  and  be 
sned,  and  then  conveyed  to  it  the  school  fund,  and  other 
funds,  in  trust  to  secure  whosoever  might  become  its  credi- 
tors, and  in  addition  to  that,  the  State  became  guarantee  of 
every  contract  the  bank  might  make  to  the  extent  of  $5,- 
000,000,  by  "pledging  its  faith  that  any  deficiency  in  the 
funds  specifically  pledged  should  be  supplied,  and  to  give 
indemnity  for  all  losses  arising  from  said  deficiency." 

Through  the  medium  of  this  agent,  and  upon  the  faith  of 
this  fund,  the  State  obtained  my  client's  money.  The  State 
is  the  real  debtor,  and  conveyed  the  fund  in  trust  to  secure 
the  debts. 

The  capital  and  assets  of  the  bank  is  the  trust  fund;  the 
bank,  the  trustee,  and  my  client  and  other  creditors,  the 
beneficiaries.- 

The  State  is  in  no  sense  a  creditor  of  said  bank,  and  has 
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no  interest  in  the  capital  stock  or  assets^  and  has  no  power 
to  exert  any  control,  or  give  any  directions  as  to  the  appli- 
<;ation  of  any  portion  of  said  assets  or  capital,  until  all  the 
debts,  contracts,  and  liabilities  of  said  bank  shall  have  been 
fally  paid  off  and  discharged.  The  surplus,  if  any  left, 
will  then  belong  to  the  State,  and  be  subject  to  legislative 
-control. 

When  we  contemplate  the  acts  of  mythical,,  incorporeal, 
intangible,  and  invisible  agencies,  such  as  states  and  corpo- 
rations, and  especially  those  of  sovereign  states,  enveloped 
and  enthroned  in  the  gloom  and  majesty  of  Empire,  our 
minds  become  recreant,  and  recoil  and  refuse  to  approach 
the  subject  with  that  boldness  and  familiarity  with  which 
we  handle  the  transactions  of  gross,  material,  bread-eatiDg 
men.  There  seems  to  be  a  sort  of  mist  or  halo  surrounding 
them  which  refracts  the  rays  of  vision,  and  confuses  our  in- 
tellectual perceptions. 

To  relieve  the  subject  of  that  sort  of  mystification,  sup- 
pose we  state  it  algebraically. 

Let  the  State  equal  Tom  Jones,  the  bank  equal  John 
Smith,  and  Cockrell  stand  for  himself.  Tom  Jones  is  a  rich 
man,  but  wants  to  borrow  money.  He  don't  want  to  bor- 
row on  his  own  name,  or  give  his  own  note  for  it,  so  be 
employs  John  Smith  (who  is  not  worth  a  cent)  to  go  into 
the  market,  and  borrow  money  for  him,  but  give  his  own 
note  for  it.  Smith  goes  to  Cockrell  to  borrow  money. 
Cockrell  refuses  to  lend.  Smith  then  goes  to  Jones  and 
tells  him,  ^^  Everybody  knows  I  am  insolvent,  I  can  borrow 
no  money  upon  my  own  credit.''  Jones  then  goes  to  Cock- 
rell, and  says  to  him,  "Let  Smith  have  your  money,  and  I 
will  pledge  my  faith  and  credit  that  he  will  pay  you  accord- 
ing to  contract."  Cockrell  says,  "No,  I  can't  lend  my 
money  upon  that  sort  of  security.  You  might  plead  the 
statute  of  frauds,  and  I  would  have  no  legal  remedy  againet 
you."  Then  says  Jones, "  I  have  a  hundred  bales  of  cotton, 
and  as  many  hogsheads  of  tobacco,  which  I  will  place  in 
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Smith's  hands  as  security,  and  by  a  written  deed  of  trust  I 
will  convey  the  legal  title  to  said  cotton  and  tobacco  to 
Smith  in  trust  for  your  benefit,  and  to  secure  your  debt." 
Now,  says  Cockrell,  "  Upon  doing  these  things  you  can 
have  my  money."  Jones  delivers  the  cotton  and  tobacco, 
and  executes  the  deed  of  trust,  and  thereupon  Cockrell  ad- 
vances his  money  to  Smith,  and  Smith  hands  it  over  to 
Jones.  Afterwards,  and  while  Jones  still  has  CockrelFs 
money  in  his  pocket,  he  discovers  that  Smith  has  misappro- 
priated fifty  bales  of  the  cotton,  and  it  is  lost.  Whereupon 
he  rises  into  a  towering  passion,  and  goes  to  Smith  and 
orders  him,  ''  without  delay,"  and  at  as  early  a  day  as  prac- 
ticable, to  cause  an  assignment  and  deed  of  trust  of  all  his 
effects  and  property  of  all  kind,  real,  personal,  and  mixed, 
including  the  remaining  fifty  bales  of  cotton,  to  be  made 
and  executed  for  the  uses  and  trust  as  follows:  Ist.  To 
secure  me  for  the  fifty  bales  of  cotton  missing,  and  every 
thing  else  yon  are  liable  to  me  for,  which  shall  be  a  prefer- 
red claim^  with  interest.  Then,  if  there  is  anything  left, 
you  can  pay  other  creditors  a  portion  of  their  debts;  those 
who  have  lent  us  money  after  the  6th  of  May  I  will  not 
pay  at  all.  I  got  mad  with  my  creditors  about  that  fight 
they  got  into,  and  I  do  n^t  intend  to  pay  them  all  I  owe 
them.  "  Well,  but,"  says  Smith,  "  what  shall  we  do  with 
Cockrell?  This  cotton  and  tobacco  was  mortgaged  and 
pledged  to  secure  his  debt,  how  can  I  now  give  you  a  deed 
of  trust  upon  the  same  cotton  and  tobacco,  and  give  you  a 
preference  over  Cockrell,  while  you  still  hold  CockrelPs 
money  in  your  pocket."  Says  Jones,  "  You  and  Cockrell 
both  go  to  thunder,  you  do  as  I  tell  you." 

Will  this  court  let  Mr.  Smith  do  as  Mr.  Jones  tells  him  ? 
Such  a  case  between  Jones,  Smith,  and  Cockrell,  brought 
before  a  Chancellor,  would  present  but  one  question  to  the 
Chancellor's  mind  of  sufficient  intricacy  to  possess  any  in- 
terest, and  that  would  be,  whether  Mr.  Jones  had  less  com- 
mon sense  or  less  common  honesty,  and  if  the  case  supposed 
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is  not  parallel  to  the  ease  at  bar,  it  is  becaase  I  am  unable 
to  draw  a  parallel  to  it. 

Reduced  to  its  purest  simplicity,  the  transaction  stands 
thus :  The  State  wants  its  agent,  the  Bank  of  Tennessee,  to 
borrow  Cockrell's  money  for  the  benefit  of  the  State. 
Cockrell  will  not  lend  his  money  to  an  empty  corporation 
without  capital  upon  its  own  credit.  Then,  to  enable  the 
bank  to  borrow  the  money,  the  State  becomes  guarantee  for 
the  bank,  and  "  pledged  the  faith  and  credit  of  the  State  for 
the  support  of  said  bank,  and  to  supply  any  deficiency  of 
funds  therein  specifically  pledged,  and  to  give  indemnity 
for  all  losses  arising  from  said  deficiency.'^  But  Cockrell 
says  to  the  State,  you  are  a  sovereign  power,  and  I  have 
no  legal  remedy  by  which  I  could  enforce  your  obligation. 
I  must  have  tangible  security,  something  upon  which  an 
execution  or  an  attachment  can  be  levied,  and  it  placed 
within  the  reach  of  the  courts.  Then,  says  the  State,  I  will 
place  the  school  fund,  the  surplus  revenue,  and  the  proceeds 
of  the  Ocoee  land  sales,  in  the  possession  of  the  bank,  in 
trust  for  your  benefit,  to  be  held  as  additional  and  collateral 
security,  where  it  will  be  in  reach  of  the  courts,  both  of 
law  and  equity.  Says  Cockrell,  upon  doing  these  things 
you  can  have  my  money.  The  transaction  is  closed  upon 
these  terms,  and  the  State,  through  its  agent  tiie  bank,  gets 
CockrelPs  money.  After  getting  his  money,  the  State  then 
discovers  that  the  bank  (its  own  agent  and  trustee)  has  con- 
verted a  portion  of  the  school  fund  improperly,  and  it  is 
lost.  The  State  now  rises  into  a  towering  passion — that  is, 
its  Governor  and  Legislature — and  requires  the  bank  to 
execute  an  assignment  upon  the  residife  of  the  fund,  and  all 
its  other  assets,  to  indemnify  the  State  for  losses  occasioned 
by  the  bad  faith  or  mismanagement  of  its  own  trustee  and 
agent,  and  in  this  assignment  to  give  the  State  priority  over 
Cockrell,  as  to  the  very  fund  upon  the  faith  of  which  Cock- 
rell loaned  his  money.  The  bare  statement  of  the  case  pre- 
sents the  absurdity  of  the  proposition  in  such  bold  relief 
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that  an  argument  to  make  it  more  palpable  would  be  as  ab- 
surd as  the  proposition  itself.  It  would  be  as  absurd  as  an 
attempt  to  demonstrate  an  axiom. 

A  sovereign  state,  seen  in  its  robes  of  imperial  purple, 
impresses  the  imagination  with  an  awe  second  only  to  that 
which  IS  inspired  by  the  contemplation  of  Jehovah  himself. 
But  when  it  casts  off  the  mantle  of  sovereignty  and  empire, 
and  descends  from  ils  high  estate,  and  engages  with  little 
^irty  men  in  the  dirty  scramble  for  the  dirty  dollar,  it  must 
play  fair  at  least,  and  conform  to  the  rules  of  the  game.  It 
must  adhere  to  its  contracts  in  good  faith,  and  consent  to  be 
bound  by  them  in  the  courts  of  law,  just  as  Cockrell  is 
bound  by  his  contracts  with  the  State ;  and  I  insist  the  State 
had  no  more  right  to  seize  the  coin  and  other  assets  found 
in  the  bank,  and  appropriate  them  to  its  own  use,  than  I  or 
any  other  debtor,  who  had  borrowed  money  upon  the  faith 
of  property  which  we  had  conveyed  in  trust  to  secure  the 
loan,  would  have  to  take  the  property  from  the  trustee, 
and  appropriate  it  to  our  own  use,  while  the  debt  remained 
unpaid. 

The  State  parted  with  its  control  of  said  funds  in  grant- 
ing the  charter  of  the  bank.  The  creditors  who  traded 
with  the  bank  upon  the  faith  of  the  charter,  acquired  vested 
rights  which  no  power  in  the  State  could  divest  without 
first  paying  the  debts;  and  though  the  creditors  of  the  bank 
may  be  without  remedy  to  compel  the  State  to  redeem  its 
solemn  pledge,  and  supply  the  deficiency  of  the  lost  capital, 
yet  they  have  the  right  and  the  remedy  to  hold  on  to  the 
remnant  that  is  left.  If  the  bank,  the  State's  own  chosen 
trustee,  has  wasted  or  lost  a  portion  of  the  trust  fund,  it 
may  be  a  misfortune  to  the  creditors  and  the  State.  But, 
instead  of  furnishing  a  pretext  to  the  State  to  seize  what  is 
left,  it  only  presents  the  contingency  provided  for  in  the 
charter  of  a  "deficiency  of  the  funds  therein  specifically 
pledged,"  upon  which  contingency  the  State  "pledged  her 
faith  and  credit  to  supply  said  deficiency,  and  to  give  in- 
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demnity  for  all  losses  arising  from  said  deficiency/'  In- 
stead of  the  loss  of  the  assets,  making  the  State  a  creditor 
of  the  bank,  it  makes  her  a  debtor  to  the  bank  for  the  bene- 
fit of  her  creditors.  Instead  of  giving  her  a  right  to  take 
what  is  left,  it  imposes  upon  her  the  duty  to  supply  what  is 
lost,  for  that  is  the  letter  and  spirit  of  her  contract  with  the 
creditors  of  the  bank. 

As  for  identifying  the  gold  coin  that  was  found  in  the 
bank  as  part  of  the  original  school  fund,  the  assumption  is 
as  baseless  as  if  founded  on  a  shadow.  Thirty-five  years 
ago.  when  the  bank  was  first  chartered,  the  school  fund,  the 
surplus  revenue,  and  the  proceeds  of  the  Ocoee  land  sales, 
were  conmingled  together,  with  such  other  funds  aa  were 
raised  to  complete  the  capital  of  the  bank,  in  one  common 
hatch  pot,  unidentified  by  any  marks  by  which  one  fund 
could  be  distinguished  from  another,  and  the  whole  medly 
has  been  involved  and  submerged,  in  involution  and  revolu- 
tion, in  trade  and  in  commerce — until  no  man  can  identify 
a  single  dollar  as  being  one  of  the  original  dollars  of  the 
school  fund  investment  or  the  proceeds  thereof.  But  sup- 
pose I  were  to  concede  the  identity,  what  difierence  would 
it  make. 

Suppose  the  original  school  fund  had  been  gold,  and  de- 
deposited  with  the  bank  in  sealed  boxes  or  bags,  distinctly 
labeled,  and  the  boxes  or  bags  had  never  been  opened,  so 
that  their  identification  was  certain  beyond  doubt;  it  would 
rather  strengthen  than  weaken  the  claims  of  the  creditors, 
to  have  it  applied  to  the  satisfaction  of  their  debts,  because 
in  that  case  they  could  put  their  hands  upon  the  box  and 
^y^  '*Upon  the  faith  of  the  gold  in  this  box  I  parted  with 
my  money.  I  was  told  by  the  State  when  I  parted  with  it, 
if  it  was  not  paid  otherwise,  it  should  be  paid  out  of  this 
gold,  and  that  this  gold  should  be  applied  to  no  other  use 
until  it  was  paid,  and  upon  the  consideration  and  faith  of 
that  promise  I  parted  with  my  money.'' 

Now,  there  can  be  no  doubt  but  that  this  is  the  true  rela- 
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tion  in  which  the  creditors  of  the  bank  stand  toward  this 
school  fund  if  the  Legislature  had  the  power  to  pledge  the 
fund  to  secure  their  debts.  Did  it  have  the  power?  I  con- 
cede the  Legislature  is  not  the  State,  but  only  its  agent. 
Nor  is  it  the  State's  universal  agent.  The  executive  and 
jadiciary  are  also  agents  of  the  State,  and  still  there  is  a 
residuum  of  power  not  confided  to  any  agent,  but  is  reserved 
to  the  people. 

But  it  will  not  be  denied  that  the  State,  in  its  sovereign 
capacity,  was  the  owner  of  the  school  fund  before  and  at 
the  time  of  adopting  the  Constitution  of  1834,  and  had  the 
unrestricted  right  of  disposition  (except  a  small  portion  of 
which  it  held  in  trust  from  the  Federal  Government.)  By 
that  instrument  the  State  impressed  upon  it  its  destination^ 
and  dirpcted  its  future  use  and  management.  And  though 
the  Legislature  is  not  the  universal  agent  of  the  State,  it 
has  been  always  held  to  be  its  financial  agent,  and  clothed 
with  the  whole  power  of  the  State,  in  the  management  and 
control  of  its  exchequer,  except  so  far  as  its  power  may  be 
limited  by  the  Constitution.  If  the  act  of  the  Legislature, 
in  pledging  this  fund  to  secure  the  creditors  of  the  Bank  of 
Tennessee,  infringed  any  limitation  of  power  imposed  V)y 
the  Constitution  of  1834,  thf  act  was  without  authority  and 
a  nullity,  and  will  be  held  so  by  this  court  whenever  the 
question  is  properly  presented.  But  in  the  absence  of  such 
limitation,  it  must  be  conceded  the  Legislature  had  the 
power. 

The  10th  section  of  the  11th  article  of  the  Constitution 
provides  that  "the  fund  called  the  common  school  fund 
shall  remain  a  perpetual  fund,  the  principal  of  which  shall 
never  be  diminished  by  Legislative  appropriation,  and  the 
interest  thereof  shall  be  inviolably  appropriated  to  the  sup- 
port and  encouragement  of  common  schools,  and  no  law 
shall  be  made  authorizing  said  fund,  or  any  part  thereof,  to 
be  diverted  to  any  other  use.  And  it  shall  be  the  duty  of 
the  Legislature  to  appoint  a  board  of  commissioners,  who 


604  NASHVILLE : 


State,  and  Watson,  Truntee,  v.  Bank  of  Tennessee. 

shall  have  the  general  superintendence  of  Raid  fund^  and 
shall  report,"  ect. 

1.  The  Constitution,  in  the  first  instance,  dedicates  the 
fund  to  the  support  of  common  schools,  and  the  Legislature 
has  no  power  to  divert  it  to  any  other  use. 

2.  The  Constitution  then  qualifies  and  explains  how  this 
fund  is  to  be  applied  to  the  support  of  common  schools.  It 
does  not  intend  that  the  principal  of  the  fund  shall  be  paid 
out  for  that  purpose,  it  is  to  remain  a  perpetual  fund,  and 
shall  never  be  diminished  by  Legislative  appropriation. 
But  the  interest  thereof  shall  be  inviolably  appropriated  to 
the  support,  etc. 

3.  The  Legislature  shall  appoint  a  board  of  commission- 
ers, who  shall  have  the  general  superintendance  of  said 
fund. 

Strictly  speaking,  the  fund  was  placed  by  the  Constitu- 
tion in  the  hands  of  a  board  of  commissioners,  and  intrusted 
to  their  superintendance  and  management.  But  neither 
they  nor  the  Legislature  could  diminish  the  principal,  but 
are  directed  to  appropriate  the  interest.  These  two  condi- 
tions demonstrate  that  the  Constitution  intended  the  princi- 
pal should  be  put  at  interest;  that  is,  made  to  earn  or  yield 
interest,  or  increase  in  some  way.  That  could  not  be  done 
if  it  was  to  lie  locked  up  in  the  vaults  of  the  treasury.  It 
must  of  necessity  be  loaned,  or  otherwise  invested.  Ther« 
is  no  particular  mode  of  investment  prescribed.  When  an 
agent  is  charged  with  a  duty,  and  the  mode  of  performing 
the  duty  is  not  prescribed,  the  agent  may  use  his  discretion, 
so  he  acts  in  good  i'aith.  If  the  duty  be  to  raise  interest  or 
income  upon  a  fund  of  money,  he  may  lend  it,  or  invest  it 
in  bank  stock,  or  other  property,  being  only  held  to  good 
iaith  in  the  exercise  of  his  discretion.  In  those  days  there 
were  no  state  or  national  securities  in  which  to  invest  trust 
funds.  But  whether  he  adopts  the  one  method  or  the  other, 
whenever  he  lends  it  or  invests  it,  he  parts  with  the  title, 
and  though  the  fund  be  a  trust  fund,  in  the  strictest  sense 
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of  the  term,  if  it  be  loaned,  the  borrower  acquires  as  per- 
fect a  title,  and  as  free  from  the  encumbrance  of  the  trusty 
as  if  no  trust  had  ever  attached  to  it.  If  the  trustee  had 
authority  to  lend  it,  the  borrower  gets  a  good  title,  and  may 
do  with  it  as  he  pleases.  It  becomes  a  simple  debt,  due 
from  the  borrower  to  the  lender.  The  lender,  though  he  be 
a  trustee,  looses  all  lien  upon  the  money,  and  must  look 
alone  to  the  security  upon  which  he  loaned  it  for  his  indem- 
nity, and  it  is  the  same  if  he  invest  it  in  bank  stock,  or  any 
other  stocks,  or  in  real  property.  In  neither  case  can  he 
ever  reclaim  the  specific  fund.  It  follows  then,  conclusively, 
that  the  framcrs  of  the  Constitution  of  1834,  when  they 
directed  that  the  principal  of  the  fund  should  not  be 
diminished  nor  diverted  to  other  objects,  but  that  the  in- 
terest only  should  be  applied  to  the  support  of  schools,  in- 
tended the  fund  should  be  loaned  out,  or  otherwise  invested, 
so  as  to  make  interest,  and  they  also  intended  the  borrower 
of  the  fund  should  get  a  good  title  to  it.  If  the  security 
upon  which  it  is  loaned  proves  worthless,  it  shares  the  com- 
mon fate  of  all  other  improvident  loans.  This,  then,  being 
the  nature  of  the  trust  with  which  this  fund  was  clothed, 
the  Legislature  or  board  of  commissioners,  or  both  together, 
had  the  unquestionable  right  to  invest  it  or  put  it  at  in- 
terest, and  not  being  restricted  as  to  the  mode  of  invest- 
ment, they  had  a  right  to  invest  it  in  the  stock  of  the  Bank 
of  Tennessee,  and  the  Legislature  and  board  of  commis- 
sioners, having  both  concurred  in  the  investment,  the  bank 
got  a  perfect  title — a  title  in  trust,  however,  for  the  benefit 
of  its  creditors,  and  when  they  are  all  paid  off,  the  title  to 
the  fund,  or  the  remainder  of  it,  reverts  to  the  State. 

But  suppose  the  honorable  court  should  differ  with  me  as 
to  the  power  of  the  Legislature  to  invest  the  fund  in  the 
btock  of  the  Bank  of  Tennessee — suppose  the  board  of 
commissioners  had  no  right  to  do  it — and  that  the  State,  in 
its  sovereign  capacity,  was  not  bound  by  it;  still,  I  imagine 
that  would  not  help  the  trustee  in  the  case.     There  is  no 
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provision  in  the  charter  of  the  bank  authorizing  the  assign- 
ment as  made  to  Mr.  Watson.     But  the  bank,  in  making 
the  assignment,  avowedly  acts  under  the  authority  of  the 
act  of  February,  1866.     This  act  was  the  act  of  the  Legis- 
lature.    If  the  Legislature  had  no  authority  to  put  this 
fund  in  the  bank,  by  what  authority  can  it  take  it  out.    If 
it  is  clothed  with  no  authority  over  the  fund,  it  would  be  as 
difficult  to  justify  its  action  in  withdrawing  it  from  the 
bank  as  in  placing  it  there.     Upon  what  principle  can  it  be 
said  it  has  power  to  withdraw  it,  but  not  to  place  it  there. 
But  suppose  it  has  the  power  to  withdraw  it  (if  it  had  been 
))ut  there  by  the  Governor,  or  some  other  unauthorized 
functionary  of  the  State),  the  Legislature  having  put  it 
there  itself,  would  not  it  be  estopped  from  disputing  its  own 
authority.     Can  an  agent  who  exceeds  his  authority  repu- 
diate his  own  act  for  that  reason?     Can  an  agent,  without 
authority  to  sell,  reclaim  the  property  after  he  has  sold  it. 
The  principal  may  repudiate  the  unauthorized  acts  of  his 
agent,  but  not  the  agent  himself.     That  doctrine  would  be 
monstrous.     But  even  if  the  State,  in  her  sovereign  capacity, 
were  to  come  before  the  court  at  this  late  day  to  repudiate 
an  act  of  her  chief  and  general  agent,  the  Legislature,  done 
more  than  thirty  years  ago — an  act  by  virtue  of  which  her 
coffers  have  been  filled  with   gold,  her  children  educated, 
and  the  iron  horse  sent  careeing  through  her  plains,  would 
not  this  honorable  court  have  the  courage  to  tell  majesty  itself 
it  was  too  late — that  her  acquiescence  was  conclusively  pre- 
sumed, and  if  not  so,  would  he  not  be  required,  to  disgorge 
the  profits  she  had  realized  from  the  bank  upon  the  faith  of 
the  fund. 

I  insist  that  the  Legislature,  in  assuming  to  declare  "all 
claims  and  demands  of  all  kinds  against  the  bank  of  date 
of  the  6th  of  May,  1861,  and  after,  absolutely  null  and 
void,"  assumed  to  do  that  which  it  had  no  power  to  do. 
The  validity  or  invalidity  of  such  a  claim  is  a  question  of 
judicial,  and  not  legislative  cognizance.     The  Legislature 
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had  no  more  power  to  declare  those  contracts  void  than  it 
had  to  declare  contracts  void  made  anterior  to  that  date ; 
aod  it  has  no  more  power  to  nullify  contracts  made  with  the 
Bank  of  Tennessee  than  it  has  between  other  individuals. 
The  validity  of  a  contract  depends  upon  the  law  of  the 
place  where  made  at  the  time  it  was  made.  If  by  the  laws 
of  that  place,  at  that  time,  the  parties  were  competent  to 
ooDtract,  and  the  contract  was  in  conformity  to  law,  it  is 
valid,  otherwise  not;  and  whether  by  the  laws  of  Tennessee 
OD  the  6th  of  May,  1861,  and  subsequently,  at  the  times 
when  Cockrell  deposited  his  money  in  the  Bank  of  Tennes- 
aee,  he  and  the  bank  were  competent  to  contract ;  and  whether 
the  deposit  of  money  at  that  time  created  a  legal  obligation 
on  the  bank  to  pay  back  on  demand,  are  questions  purely 
judicial,  and  can  be  determined  only  by  the  courts  of  the 
country,  and  not  by  the  Legislature.  "  To  receive  money 
OD  deposit,  and  pay  away  the  same  to  order  free  of  expense,'' 
was  within  the  very  letter  and  spirit  of  the  charter  of  said 
bank,  and  there  was  no  law/of  Tennessee  prohibiting  it  or 
infringed  by  it. 

The  act  of  secession  was  either  valid  or  void.  If  void, 
as  it  has  been  pronounced  by  all  the  powers  and  depart- 
ments of  the  Federal  Government  and  of  Tennessee,  it  was 
simply  a  nullity,  affecting  nothing,  changing  nothing,  voided 
nothing  that  was  valid,  and  validated  nothing  that  was  void. 
It  was  as  the  idle  wind.  But  whether  valid  or  void,  it  re- 
lates to  nothing  but  the  external  relations  of  the  State  with 
the  Federal  Government,  and  had  no  more  bearing  upon 
the  internal  and  domestic  institutions  of  the  State,  and  the 
commercial  intercourse  and  contracts  of  her  citizens,  than  it 
had  upon  the  domestic  laws  and  institutions  of  the  other 
states  in  the  Union.  If  the  act  had  been  constitutional, 
and  had  the  effect  contemplated  by  its  authors,  of  dissolving 
the  political  connection  between  Tennessee  and  the  other 
states  of  the  Union,  how  could  it  have  affected  her  domestic 
laws,  and  the  commercial  contracts  and  obligations  of  her 
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<;itizen8  and  corporations?  If  the  law  had  been  effective  it 
would  simply  have  released  Tennessee  from  her  obligations 
as  a  state  to  the  Union ;  but  it  could  not  have  dissolved  her 
government;  it  could  not  have  dissolved  the  legal  obliga- 
tions of  contracts  between  man  and  man ;  it  could  not  have 
produced  internal  anarchy.  IntjBrnally^  Tennessee  would 
have  continued  precisely  the  same  she  was  before  the  disso- 
lution, with  her  internal  government  and  all  her  domestic 
institutions  intact.  If  then,  an  efficient  act  of  secession 
could  have  effected  no  internal  disorders,  how  much  less 
could  an  abortive  and  unsuccessful  attempt  to  do  it  affect 
her  internal  relations.  Considered  as  a  conquered  province, 
the  Federal  Government — the  oonquerer — might  impose 
such  terms  as  her  humanity  or  inhumanity  might  dictate, 
and  perhaps  the  Federal  Government,  as  an  act  of  recon- 
struction, or  reformation  of  the  Government  of  Tennessee, 
had  chose  to  declare  the  contracts  made  with  the  Bank  of 
Tennessee,  or  between  citizens,  either  before  or  after  the  6th 
of  May,  1861,  void,  the  act  might  have  been  within  the  war 
making  power  of  the  government, 

But  the  Legislature  of  1866  was  not  the  Federal  Govern- 
ment— was  not  the  conqueror  of  Tennessee,  and  was  not  in- 
vested with  the  war  making  power.  They  were  civilians 
representing  the  same  state  in  the  same  capacity  as  the 
Legislature  that  passed  the  secession  act  of  1861 ;  and  in 
the  same  capacity  that  the  Legislature  now  in  session  in 
this  capitol  are  representing  it.  And  the  present  Legisla- 
ture might,  with  the  same  propriety,  and  with  just  as 
much  show  of  authority,  declare  all  claims  and  demands 
against  the  Bank  of  Tennessee,  from  and  after  some  other 
year  in  which  some  previous  Legislature  had  passed  some 
other  unconstitutional  law,  null  and  void. 

But  if  the  secession  act  would  avoid  the  contracts  of  the 
Bank  of  Tennessee,  why  not  avoid  the  contracts  of  the 
other  banks  deriving  their  charters  from  the  same  source? 
And  if  it  would  avoid  the  contracts  made  with  banks,  why 
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not  the  contracts  of  private  citizens?  And  yet  this  courts 
since  the  close  of  the  war,  has  been  in  the  daily  habit  of 
enforcing  contracts  between  parties  of  all  descriptions^  and 
as  well  those  made  since  the  6th  of  May,  1861,  as  those 
made  before  it. 

Abgument  of  R.  McPhail  Smith,  for  holders  of 

New  Issue. 

On  the  16th  of  February,  1866,  the  Legislature  ordered 
the  president  and  directors  of  the  Bank  of  Tennessee  to  ex- 
ecute an  assignment  for  the  benefit,  first,  of  the  school  fund, 
and  second,  of  all  the  creditors  of  the  bank,  indiscriminately, 
whose  claims  arose  before  the  6th  of  May,  1861,  "excluding 
all  claims  and  demands  of  all  kinds,  of  date  afler  May  6,^ 
1861^  as  absolutely  null  and  void." 

The  feilure  to  discriminate  between  the  bills  and  the 
other  claims  against  the  bank  to  be  embraced  in  the  second 
class,  in  apparent  disregard  of  the  priority  awarded  by  sec. 
30  of  the  general  banking  act  of  1860,  probably  arose  from 
the  fact  that,  at  the  time  when  the  act  directing  the  assign- 
ment was  passed,  the  old  issue  of  the  bank  was  regarded  as 
eomprising  about  all  of  its  liabilities  antedating  the  6th  of 
May,  1861,  except  the  school  fund. 

The  Attorney  General  was  directed  to  file  a  bill  to  carry 
oat  the  assignment,  and  to  enjoin  all  creditors  from  suing 
the  bank,  and  to  that  end  to  make  them  aH  parties. 

Upon  the  4th  of  May,  1866,  the  assignment  was  executed 
to  Samuel  Watson,  with  preferences  as  directed  by  the  leg- 
islative decree. 

But  it  is  to  be  remarked  that  the  assignment  contains  not 
one  word  repudiative  of  the  liabilities  of  the  bank  that  arose 
after  the  6th  of  May,  1861.  Simply  these  are  not  embraced 
in  its  provisions. 

Upon  the  16th  of  May,  1866,  the  Attorney  General  filed 
the  bill  to  carry  out  the  assignment  and  to  enjoin  the  creditors 
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of  the  bank  from  suing  it.  The  State  and  Watson  were 
complainants ;  the  president  and  directors  of  the  Bank  of 
Tennessee,  together  with  the  creditors  of  the  bank  and 
others,  were  defendants. 

The  bill  recited  the  act  of  the  Legislature. and  the  assign- 
ment  pursuant  thereto ;  stated  that  Watson  had  not  qualified 
because  unable  to  give  the  enormous  bond  required  for  the 
purpose,  and  prayed  for  the  injunction  against  the  creditors, 
and  the  execution,  under  Che  decrees  of  the  court,  of  the 
assignment.  Upon  the  same  day  the  injunction  issued  as 
prayed  for. 

Upon  the  21st  of  May,  1866,  the  court  appointed  Watson 
receiver  of  the  assets  embraced  in  the  assignment,  requiring 
of  him  a  bond  in  the  penalty  of  $50,000,  which,  upon  the 
24th  of  May,  1866,  was  given  and  accepted,  and  Watson 
was  thereupon  qualified  as  such  receiver. 

Afterwards  various  answers  were  filed  by  individual  de- 
positors. 

Afterwards  Mark  R.  Cockrill  answered,  setting  up  a 
-claim  as  a  depositor  against  the  bank  ;  and  upon  the  24th  of 
May,  1868,  he  filed,  on  behalf  of  himself  and  all  other  cred- 
itors of  the  bank,  an  original  bill,  which  was,  however, 
styled  and,  as  respects  form,  taken  as  a  cross- bill,  in  which 
he  attacked  the  act  of  February  16,  1866,  and  the  assign- 
ment thereunder,  upon  substantially  the  same  grounds  as 
afterwards  did  B.  R.  McKennie  and  a  number  of  other  de- 
positors,  who,  instead  of  coming  in  under  the  Cockrill  bill, 
filed  what  is  also  an  original  bill,  though  styled  and,  as  re- 
spects form,  taken  as  a  cross-bill,  the  grounds  of  attack 
being  that,  by  virtue  of  the  charter  of  the  bank,  its  capital 
stock — including  the  school  fund  as  a  part  of  it — was  a  trust 
fund  for  the  payment  of  the  debts  of  the  bank,  and  that  it 
was  not  competent  for  the  Legislature  to  invalidate  the 
debts  of  the  bank  created  after  6th  of  May,  1861,  or  to  de- 
prive these  debts  of  their  equal  right  with  other  debts  to 
^satisfaction  out  of  the  assets  of  the  bank. 
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The  McKennie  bill  also  songht,  but  ineffectually,  to  make 
the  State  live  up  to  the  obligation  assumed  by  it  in  the  char- 
ter of  the  bank,  to  keep  the  capital  stock  up  to  $5,000,000. 

And  last,  upon  the  3d  of  December,  1872,  T.  A.  Atchi- 
son and  W.  M.  Duncan  answered,  claiming  against  the 
bank  as  holders  of  what  is  known  as  the  new  issue,  or  Tor- 
bett  issue — the  bills  issued  after  the  6th  of  May,  1861, 
which  the  Constitutional  Amendments  of  1865,  and  the 
action  of  the  Legislature  thereunder,  had  attempted  to  ex- 
tinguish. 

In  their  answer,  Atchison  and  Duncan  impugned  as  void 
the  act  of  February  16,  1866,  and  the  assigment  made  ac- 
cording to  its  directions,  urging  that  by  virtue  of  the  charter 
of  the  bank,  and  the  general  banking  law  existing  at  the 
time  of  the  is.suance  of  their  money,  the  capital  stock  of  the 
bank  was  bound  fur  its  debts,  and  that  the  billholders  were 
preferred  creditors.  That  in  the  very  scheme  of  the  bnnk, 
in  connection  with  the  general  banking  law,  was  involved  a 
pledge  of  the  assets  of  the  bank  for  the  benefit  of  its  bills  as 
preferred  claims  in  the  event  of  its  insolvency.  That  this 
pledge  attached  to  the  bills  issued  after  the  6th  of  May, 
1861,  and  thenceforth  ran  with  them,  and  that  its  obliga- 
tion could  not  be  impaired  by  a  subsequent  legislative  de- 
cree seeking  to  extinguish  the  notes,  or  to  sever  their  hold 
upon  the  assets  of  the  bank. 

Afterwards  the  State  was  allowed  to  retire  from  the  cause, 
which  thenceforth  proceeded  in  behalf  of  Watson  as  sole 
complainant. 

Demurrers  were  filed  to  the  Cockrill  and  McKennie 
bills. 

The  former  appeal  to  this  court  was  from  the  decree  be- 
low upon  a  hearing,  not  upon  the  original  bill,  but  (prepar- 
atory to  a  final  hearing  upon  that  bill)  upon  the  Cockrill 
and  McKennie  bills,  and  the  answer  of  Atchison  and  Dun- 
can. By  the  decision  of  this  court  upon  that  appeal,  certain 
points  were  settled : 
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First,  negatively,  that  the  State  being  no  longer  a  party 
to  the  cause,  no  question  involving  either  her  rights  or  her 
obligations  was  cognizable  therein. 

Second,  that  the  school  fund  was  merely  a  part  of  the  cap- 
ital stock  of  the  bank,  liable  equally  with  the  residue  for  the 
debts  of  the  bank,  and.  that  the  act  of  February  16,  1866, 
and  the  assignment  thereunder,  were  void  so  far  as  they  un- 
dertook to  erect  the  school  fund  into  a  creditor  of  the  bank. 

Third,  that  they  were  void  also  so  far  as  they  attempted 
to  deny  participation  in  the  assets  of  the  bank  to  claims, 
otherwise  valid,  simply  because  they  originated  after  the 
6th  of  May,  1861 ;  that  the  bank  had  the  same  right  after 
as  before  the  commencement  of  the  rebellion  to  do  a  legiti- 
mate banking  business,  and  therein  to  receive  deposits  and 
to  issue  bills ;  and  that  the  bills  of  Atchison  and  Duncan, 
issued  after  the  6th  of  May,  1861,  and  set  forth  in  their  an- 
swer, were  as  valid,  and  as  well  entitled  to  priority  of  pay- 
ment out  of  the  assets  of  the  bank,  under  sec.  30  of  the  gen- 
eral banking  law  of  1860,  as  the  bills  issued  before  that 
date. 

The  cause  was  remanded  to  the  Chancery  Court  to  be 
proceeded  in  conformably  to  these  rulings. 

Hud  all  the  holders  of  the  new  issue  filed  their  claims  iu 
the  cause  before  the  1st  of  January,  1873,  there  would,  after 
the  aforesaid  decision  of  this  court,  have  been  little  to  do  but 
to  realize  the  assets  of  the  bank  and  distribute  them  pro 
rata  among  the  holders  of  the  new  issue,  whose  claims  are 
well  known  to  exceed  in  the  aggregate  the  value  of  the 
assets. 

For,  by  that  decision,  the  only  effect  of  the  assignment  to 
Watdon,  had  he  qualified  thereunder,  was  to  convey  to  him 
the  legal  title  to  the  effects  of  the  bank,  charged  with  the 
same  trusts  that  attached  to  them  in  the  hands  of  the  officers 
of  the  bank  before  the  assignment.  The  preference  of  the 
school  fund  was  expunged,  and  it  was  swept  into  the  assets 
of  the  bank.     The  discrimination  between  the  debts  created 


DECEMBER  TERM,  1875.  513 


StatfC,  and  Watson,  Trustee  v.  Bank  of  Tennessee. 


before  and  after  the  6th  of  May,  1861,  was  effaced,  and  the 
bills  issaed  afterwards  were  declared  entitled  to  the  same 
priority  of  satisfaction  out  of  the  assets  as  those  issued  before 
that  date.  Any  imaginary  right  of  the  State,  as  the  holder 
of  the  old  issue  taken  up  by  her  for  taxes,  to  share  in  the 
distribution,  by  subrogation  to  the  rights  of  the  tax-paying 
billholders,  was  excluded  from  the  cause  upon  the  very  con- 
clusive ground  that  the  State  was  no  longer  a  party  thereto. 

But  I  would  remark  in  passing  that,  even  were  this  other- 
wise, it  could  give  us  no  trouble ;  for  any  such  claim  upon 
the  part  of  the  State  would  be  instantly  overwhelmed  by  her 
delinquency,  in  disregard  of  her  liability  under  the  charter 
of  the  bank  to  keep  the  capital  stock  up  to  $5,000,000. 

This  liability,  were  she  a  solvent  individual,  subject  to 
her  present  obligations^  would  constitute  an  immense  trust 
fund,  which,  at  the  instance  of  creditors,  the  court  would 
compel  to  be  paid  in,  and  then  there  would  be  an  abundance 
for  all  the  creditors  of  the  bank.  But  being  a  State,  she 
may  skulk  behind  her  sovereignty  with  no  other  penalty 
than  that  of  dishonor. 

But  if  she  actively  attempted  to  aggravate  the  deficiency 
produced  by  her  direliction,  she  would  be  told  that  her  lia- 
bility to  the  fund  far  more  than  swamped  any  rights  she 
could  have  against  it,  and  be  summarily  repelled  from  the 
halls  of  justice. 

But  to  recur.  The  only  contest  against  the  new  issue  in- 
volved in  the  present  appeal,  arises  from  its  not  having 
been  filed  in  the  cause  earlier,  and  consists,  as  we  think,  of 
misconceptions  as  to  the  effect  upon  it  of  the  lapse  of  time. 
The  former  decision  of  this  court  settled  all  other  questions 
affecting  the  money. 

The  present  controversy,  therefore,  is  between  those  de- 
positors who  appeared  so  early  in  the  cause  as  to  preclude 
all  questions  arising  out  of  the  lapse  of  time,  on  the  one 
hand ;  and  the  holders  of  the  new  issue  and  the  residue  of 
the  depositors,  on  the  other  hand. 

33 — ^VOL.  5, 
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Only  Atchison  and  Duncan  had,  until  almost  up  to  the 
present  moment,  filed  any  new  issue  in  this  cause,  and  they 
less  than  $5,000. 

Outstanding  depositors  have  no  contest  with  holders  of 
•outstanding  new  issue,  since  the  former  can  come  in  only 
upon  grounds  equally  admitting  the  latter,  whose  priority 
thereupon  would  absorb  .all  of  the  assets.  So  that  the  con- 
troversy becomes,  practically,  that  of  the  depo8itors  who 
filed  their  claims  beyond  all  question  seasonably,  and  the 
holders  of  the  new  issue. 

A  word  as  to  the  shape  in  which  the  questions  involved 
are  presented. 

Several  holders  of  new  issue  have  filed  their  petition,  both 
in  the  case  of  Samuel  Watson  v.  The  President  and  Diredon 
of  the  Bank  of  Tennessee  and  others,  and  in  the  Mark  R.  Cock- 
rill  case.  In  the  former  they  come  in  as  defendants,  and  in 
the  latter  as  complainants.  This  petition  has  been  replied 
to  by  Watson  in  the  interest  of  our  adversaries. 

Against  the  petitioners  it  is  alleged  that  their  bills  are 
barred  by  the  statute  of  limitations  of  six  years ;  that,  aside 
from  this,  the  title  to  the  personalty  and  realty  of  the  assets 
of  the  bank  has  become  vested  in  Watson  through  the  oper- 
ation of  the  statutes  of  limitations  of  three  and  seven  years 
respectively,  coupled  with  his  alleged  holding  of  these  assets 
under  the  assignment,  and  therefore  adversely  to  all  elaim- 
ing  in  conflict  with  it ;  and  finally,  through  the  expiration 
of  the  charter  of  the  bank,  and  of  the  five  years  thereafter 
allowed  by  law  for  winding  up  purposes,  the  bank  has  be- 
come annihilated,  and  that  claims  against  it  have  perished 
with  it. 

Our  adversaries  below  seemed  unaware  that  this  last  po- 
sition would  be  as  fatal  te  them  as  to  us. 

I  proceed  to  consider  these  positions  in  their  order. 

I.  Has  the  new  issue  been  barred  by  the  statute  of  limi- 
tations of  six  years  ? 
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If  SO,  when  did  the  statute  begin  to  run  ? 

It  has  been  said  that  the  new  issue  was  repudiated  by  the 
State  in  1865,  and  that  that  set  the  statute  in  motion.  But 
the  State  oould  not  repudiate  the  new  issue  any  more  than 
A  could  repudiate  B's  note.  The  new  issue  was  the  debt 
of  the  bank,  not  of  the  State.  The  State  was  no  more 
identical  with  the  Bank  of  Tennessee  than  with  any  other 
bank. 

If  the  State  had  been  identified  with  the  bank,  the  bank 
would  not  have  been  suable;  the  statute  of  limitations 
would  not  have  run  against  the  bank ;  the  bank  would 
have  been  entitled  to  the  State^s  priority  in  the  administra- 
tion of  insolvent  estates;  and  the  issues  of  the  bank  would 
have  been  unconstitutional  bills  of  credit.  All  these  posi- 
tions have  been  thoroughly  disposed  of  by  the  courts. 
Bank  of  the  U,  S.  v.  Planters  Bank  of  Georgia,  9  Wh.,  904; 
Bank  of  Kentucky  v.  Wister,  2  Pet.,  124;  Briscoe  v.  Bank 
of  the  Gommonwealth,  11  Pet.,  257;  Woodruff  v.  Trapnall, 
10  How.,  190;  Darrington  v.  State  Bank  of  Alabama,  13 
How.,  12;  Ourran  v.  Arkansas,  15  How.,  309;  Fields  v. 
Creditors,  1  Sneed,  354 ;  Bank  of  Tennessee  v.  Dibbrell,  3 
Sneed,  380. 

The  attempt  of  the  Stat€  to  extinguish  the  new  issue  can- 
not have  set  in  motion  the  statute  against  what  were  the 
liabilities,  not  of  the  State,  but  of  the  bank. 

But  it  has  been  said  that  the  assignment  by  the  bank  was 
a  repudiation  by  it,  which  set  the  statute  in  motion.  But 
let  us  see.  Here  is  the  portion  of  the  assignment  that  is 
involved : 

** First,  he  (the  assignee)  shall  pay  to  the  State  of  Ten- 
nessee, or  the  proper  oflScer  and  custodian  of  the  fund, 
#1,500,000,  the  amount  of  the  common  school  fund  depos- 
ited in  the  Bank  of  Tennessee  by  acts  of  the  Legislature, 
with  interest  accrued  and  accruing  on  said  sum  sinc^  the 
6th  of  May,  1861,  up  to  the  time  of  paying  over  the  same. 
Second,  he  shall  pay  in  full,  if  he  have  means  sufficient,  and 
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if  not^  pro  rata,  all  holders  of  the  bank  notes  issued  by  the 
Bank  of  Tennessee  prior  to  the  6th  of  May^  1861,  and  all 
persons  who  became  creditors  prior  to  that  time,  the  above 
payments  being  in  compliance  with  the  act  of  the  Legisla* 
ture  of  Tennessee  entitled  An  act  to  wind  up  and  settle  the 
business  of  the  Bank  of  Tennessee ;  and  the  residue,  if  any, 
to  be  paid  to  said  State.'' 

We  see  that  the  assignment  merely  omits  to  provide  for 
the  new  issue. 

But  if  I  execute  a  deed  of  trust  providing  for  only  a 
portion  of  my  debts,  do  I  therefore  attempt  to  repudiate 
the  residue  ?  Would  the  execution  of  such  a  deed,  whether 
it  contained  all  my  property  or  not,  operate  to  set  in  motion 
the  statute  of  limitations  against  a  note  payable  on  demand 
and  not  provided  for  in  the  deed  ?     Assuredly  not. 

This  court  has  said  what  is  requisite  to  set  in  motion  the 
statute  of  limitations  against  bank  notes. 

In  Farmers  and  Mechanics  Bank  v.  White,  2  Sneed,  482, 
it  was  held  that  there  must  be  ^'  an  actual  refusal  of  pay- 
ment, on  demand  at  the  counter  of  the  bank.'' 

There  the  bank  had  suspended  in  May,  1847,  and  re- 
mained so  ever  since.  The  suit  was  not  commenced  until 
the  7th  of  September,  1854. 

Now,  the  new  issue  is  not  shown  to  have  ever  been  pre- 
sented at  the  counter  of  the  bank  and  dishonored.  The 
merely  passive  non-payment  of  the  bills,  together  with  the 
execution  of  an  assignment  embracing  other  debts  only, 
cannot  have  set  in  motion  the  statute. 

The  decision  just  cited  was  made  in  1855,  but  afterwards 
it  was  provided,  by  sec.  2779  of  the  Code,  that  statutes  of 
limitation  should  not  apply  at  all  to  bills  issued  or  put  in 
circulation  as  money. 

This  section  is  embraced  in  the  chapter  devoted  to  the 
subject  of  limitations.  After  prescribing  the  periods  appli- 
cable to  different  classes  of  actions,  then  it  was  enacted  in 
this  section :     '^  The  provisions  of  this  chapter  do  not  apply 
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to  actions  to  enforce  payment  of  bills,  notes,  or  other  evi- 
dences of  debt  issued  or  put  in  circulation  as  money." 

Certainly  no  statutory  provision  elsewhere  applies  to  such 
actions. 

Our  adversaries  were  driven  to  contend  that  the  section 
jast  quoted  must  be  limited  to  such  bills  as  actually  circu- 
late as  money,  and  to  the  time  of  such  actual  circulation. 
The  plain  English  of  the  provision  excludes  from  the  ope- 
ration of  statutes  of  limitations  "  bills  issued  or  put  in 
circulation  as  money.*'  But  the  exigency  of  a  desperate 
case  required  our  adversaries  to  insist  upon  the  interpola- 
tion of  the  words,  "  for  so  long  only  as  the  same  shall  actu- 
ally circulate  as  money."*  But  they  cannot  be  permitted  to 
amend  the  provision  to  supply  their  necessity.  They  must 
take  it  as  they  find  it.  And  thus  taken,  it,  without  more, 
disposes  of  all  their  hopes  founded  upon  the  statute  of  six 
years. 

There  was  no  need  of  passing  an  act  to  provide  that  the 
statute  of  six  years  should  not  apply  to  bills  issued  and  ac- 
tually circulating  as  money.     That  was  the  law  before. 

Every  new  statute  is  presumably  an  addition  to  the  law. 

The  decision  in  Farmers  and  Mechanics  Bank  v.  While 
had  declared  that  the  statute  did  not  begin  to  run  against 
bank  notes  until  an  actual  dishonor  at  the  counter  of  the 
bank.  Then  the  section  in  question  provided  that  the  stat- 
ute should  not  run  against  bank  notes  at  all. 

But  it  is  needless  to  waste  time  arguing  that  a  statutory 
provision  has  the  only  meaning  that  its  language  can  be 
made  to  bear.  It  of  course  suffices  that  the  bills  in  ques- 
tion were  formerly  issued  and  put  in  circulation  as  money. 

In  a  case  of  less  magnitude  I  should  incline  to  reply  no 
further  to  the  plea  of  the  statute  of  six  years.  A  perfectly 
unambiguous  section  of  the  Code,  exempting  the  claims  in- 
volved from  the  operation  of  that  statute,  renders  other  re- 
plies as  superfluous  as  the  lawyer's  remaining  sixteen  good 
reasons  for  his  client's  non-appearance,  whose  first  excuse 
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was  that  the  client  was  dead.     But  with  the  indulgence  of 
the  court  I  offer  other  replies. 

Upon  the  6th  of  May,  1866,  the  Chancellor  at  Nashville, 
pursuant  to  the  prayer  of  the  original  bill  in  this  cause,  en- 
joined "all  persons  or  corporations  from  suing  out  any  writ 
against  the  Bank  of  Tennessee  or  its  trustee,  either  original, 
intermediate,  or  final;  or  commencing  any  legal  proceeding 
whatever  against  either  in  any  court  of  law  or  equity  in  the 
State  of  Tennessee,  or  elsewhere."  This  injunction  as  to 
the  holders  of  the  new  issue  has  never  been  dissolved. 

Now  the  Code,  sec.  2756,  provides:  "When  the  com- 
mencement of  an  action  is  stayed  by  injunction,  the  time  of 
the  continuance  of  the  injunction*  is  not  to  be  counted.'^ 
And  this  alone  would  dispose  of  the  plea  of  the  statute  of 
six  years. 

But  again :  Upon  the  24th  of  March,  1868,  Mark  R. 
Cockrill  filed,  on  behalf  of  himself  and  all  the  other  cred- 
itors of  the  bank,  a  general  creditor's  bill,  attacking  the  as- 
signment of  the  bank,  and  asking  to  have  the  bank  wound 
up  according  to  law.  This  is  an  original  bill  in  t.he  nature 
of  a  cross-bill.  Its  prayer  is  that  Cockrill  be  allowed  to 
file  the  bill  in  the  nature  of  a  cross-bill  as  well  on  his  own 
behalf  as  on  that  of  other  creditors  of  the  bank  who  may 
elect  to  have  themselves  made  parties  upon  the  usual  terms; 
that  all  creditors  of  the  bank  who  come  in  and  take  the 
benefit  of  this  bill  be  permitted  to  file  and  authenticate 
their  claims  against  the  bank,  to  be  adjudicated  by  the 
court;  that  a  rate-bill  be  ordered  if  necessary,  and  the  as- 
sets of  the  bank  applied  in  satisfaction  of  such  claims  as 
may  be  allowed,  in  full  satisfaction  if  the  assets  be  suffi- 
cient^ and  if  insufficient,  then  pro  rata. 

The  original  bill  in  this  cause  sought  to  carry  out  the 
assignment.  The  Cockrill  bill  attacks  the  assignment  as  in 
conflict  with  the  original  scheme  of  the  bank  under  its  char- 
ter, by  which  the  capital  stock  was  pledged  as  a  trust  fand 
for  the  benefit  of  the  creditors.     And  this  court  has  sus- 
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tained  the  view  of  the  Cockrill  bill,  that  the  preferences  of 
the  assignment  are  void  so  far  as  they  vary  from  the  trusts 
originally  impressed  upon  the  assets  by  the  charter. 

The  Cockrill  bill  is  based  upon  sees.  3431  and  4294  of 
the  Code,  allowing  any  creditor,  for  himself  and  other  cred- 
itors  of  a  corporation  having  lost  its  normal  vitality,  to  file 
a  bill,  whether  judgment  have  been  recovered  or  not,  to 
have  the  corporate  property  applied  to  the  payment  of  the 
corporate  debts.     It  is  what  is  known  as  a  creditor's  suit. 

Now,  as  to  the  operation  of  the  statute  of  limitations 
upon  creditors'  claims  in  such  a  suit,  it  was  determined, 
says  Mr.  Daniel],  2  Ch.  PI.  and  Pr.,  1211,  in  Stemdah  v. 
Hankinsoriy  1  Simons,  393 : 

"  That  where  a  bill  is  filed  by  a  creditor  on  behalf  of 
himself  and  all  others,  every  creditor  has  an  inchoate  inter- 
est in  the  suit  from  the  moment  the  bill  is  filed,  and  from 
that  moment  time  does  not  run  against  him ;  so  that  a  sim- 
ple contract  creditor  coming  in  under  such  a  decree  made 
in  such  a  suit,  was  adqiitted  to  prove,  although  there  had 
been  a  lapse  of  more  than  six  years  between  the  filing  of 
the  bill  and  the  decree.'' 

Now,  the  new  issue  holders  at  present  before  the  court 
are  complainants  with  Mark  R.  Cockrill  in  his  suit,  as  well 
as  defendants  in  the  original  suit. 

I  would  remark  in  passing,  by  way  of  explanation,  why 
the  petitioners  so  long  delayed  to  prefer  their  claims,  that 
the  Legislature  having  ordered,  and  the  assignment  having 
undertaken  to  give,  the  preference  to  the  school  fund,  and 
this  preference  having  been  sustained  by  the  decree  of  the 
court  below,  it  naturally  appeared  to  the  holders  of  new 
issae  that  their  most  judicious  course  was  to  await  the  de- 
cision of  this  court  upon  this  point. 

If  this  affirmed  the  decree  of  the  court  below,  then  it 
was  not  worth  while  for  them  to  incur  the  expense  of  filing 
their  money;  since  the  school  fund,  if  entitled  to  its  prefer- 
ence, would  absorb  all  the  assets  of  the  bank. 
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Now,  it  was  only  at  the  last  term  of  this  court  that  the 
preference  of  the  school  fund  was  adjudged  void  ;  and  at 
the  very  term  of  the  Chancery  Court  in  session  when  that 
decision  was  announced,  the  petition  now  before  the  court 
was  filed. 

The  Cock  rill  bill  was  of  itself  an  ample  shield  against 
the  operation  of  the  statute  of  six  years. 

But  suppose  we  concede  that  the  statute  of  six  years  was 
set  in  motion,  and  ran  its  full  course,  what  then? 

Why,  simply  that  the  notes  were  barred  as  against  the 
bank.     And  what  of  that? 

We  seek  no  relief  as  against  the  bank.  That,  as  will 
hereafrer  be  shown,  has  for  some  time  probably  been  anni- 
hilated. We  ask  simply  to  have  these  bills  allowed  to  have 
their  proper  recourse  upon  a  trust  fund  which  was,  by  the 
charter  of  the  l)ank,  and  the  general  banking  law  of  1860, 
pledged  primarily  for  their  benefit. 

If  a  note  secured  by  a  vendor's  lien  be  barred  by  the 
statute  of  six  years,  while  the  remedy  against  the  maker 
personally  i:?  gone,  the  note  does  not  thereby  lose  its  re- 
course upon  the  land  involved. 

If  a  note  secured  by  a  mortgage  or  trust  deed  be  barred, 
yet  the  trust  property  remains  as  much  bo'ind  for  its  pay- 
ment as  ever.  Lewis  v.  Hawkiiis,  U.  S.  Supreme  Court, 
1875,  Cent.  L.  Journal,  April  30,  1875. 

We  are  seeking,  I  repeat,  for  no  relief  against  the  bank  ; 
but  the  assets  of  the  bank  were  and  are,  as  we  shall  see 
more  fully  by  and  by,  a  trust  fund  pledged  for  the  payment 
of  its  debts;  and  the  extinction  of  the  corporate  entity  had 
no  effect  whatever  upon  the  liability  of  the  trust  fund  for 
the  corporate  debts.  In  the  language  of  the  court  in  a-ld- 
dler  V.  Milwaukee  Patent  Brick  Manufacturing  Company^  13 
Wis.,  60,  "the  capital  stock  constitutes  the  sole  fund  to 
which  creditors  look  for  the  liquidation  of  their  demands. 
It  is  the  basis  of  the  credit  which  is  extended  to  the  corfX)- 
ration  by  the  public,  and  a  subhtitute  for  the  individual  lia- 
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bility  which  exists  in  other  cases.  So  far  as  creditors  are 
concerned,  it  is  regarded  in  law  as  a  trust  fund  pledged  for 
the  payment  of  the  debts  of  the  corporation. '^ 

In  Oiirran  v.  Arkajisas,  15  How.,  304,  this  principle  was 
very  clearly  set  forth. 

There  it  was  held  that  the  capital  stock  of  the  State  Bank 
of  Arkansas  was  a  trust  fund  for  the  payment  of  its  debts, 
by  virtue  of  the  very  scheme  of  the  institution  as  defined 
in  the  charter,  which  involved  a  contract  to  this  effect ;  and 
that  a  law  of  the  State  that  sought  to  appropriate  the  assets 
to  other  uses,  impaired  the  obligation  of  this  contract,  and 
was  therefore  void. 

That  the  charter  setting  apart  a  fund  as  capital,  amounted 
to  a  contract  with  those  who  should  afterwards  become  cred- 
itors of  the  institution,  that  the  fund  should  not  be  with- 
drawn and  applied  to  other  uses. 

This  decision,  based  upon  points  in  the  constitution  of 
the  Arkansas  Bank  not  peculiar  thereto,  but  equally  in- 
volved in  that  of  the  Bank  of  Tennessee,  applies  with  ex- 
actness here. 

And  the  principles  of  the  decision  are  here  made  much 
more  emphaticjilly  applicable  by  the  general  banking  act  of 
1860,  containing  the  most  careful  provisions  as  to  the  capi- 
tal stock  of  banks ; — restricting  its  trans rerenc<> ;  regulating 
the  liabilities,  and  limiting  issues  relatively  to  assets;  pro- 
viding for  examinations  and  monthly  statements,  and  for 
the  registration  of  circulation ;  expressly  forbidding  the 
withdrawal  of  any  part  of  the  capital  stock  until  all  of  the 
liabilities  shall  have  been  satisfied ;  declaring  the  liability 
of  stockholders,  to  the  amount  of  their  subscription,  to  be 
a  part  of  the  fund  pledged  to  creditors;  and  awarding  pri- 
ority to  the  billholders  over  all  other  creditors,  in  the  event 
of  insolvency. 

This  act,  so  far  as  applicable,  and  so  far  as  its  provisions 
were  not  already  involved  in  the  organic  law  of  the  Bank 
of  Tennessee,  was  an  amendment  of  its  charter,  which  it 


522  NAfiH  VILLE : 


State,  and  Watson,  TruBtee  v.  Bank  of  Tennesf^ee. 

waifl  of  course  competent  for  the  Legislature  to  make,  unless 
the  obligation  of  some  contract  were  thereby  impaired ;  the 
consent  of  the  State,  the  sole  stockholder  of  the  bank,  being 
involved  in  the  act  of  the  Legislature  making  the  amend- 
ment. 

As  to  bills  issued  and  deposits  made  subsequently  to  1860, 
there  can  be  no  question  of  the  applicability  of  the  act 
And  it  is  only  with  these  that  we  have,  now  to  deal. 

Under  this  act,  and  independently  of  it  under  the  well 
settled  principles  rendering  it  superfluous  in  the  present 
case^  the  bills  of  the  Bank  of  Tennessee  were  equitable 
liens  upon  its  assets^  their  status  in  this  regard  resting  upon 
the  basis  of  the  contract  involved  in  the  charter  as  it  orig- 
inally stood,  and  emphatically  as  thus  modified,  pledging 
for  their  security  the  assets  of  the  bank,  a  contract  inhering 
in  the  bills  from  the  moment  of  their  issuance,  and  running 
with  them  thenceforward. 

Upon  the  insolvency  of  the  bank,  the  status  of  its  out- 
standing bills  was  already  fixed  upon  the  aforesaid  firm 
charter  contract  basis,  reposing  ultimately  on  the  rock  foun- 
dation of  the  Constitution  of  the  United  States,  secure  from 
subsequent  state  impairment  either  by  constitutional  amend- 
ment or  ordinary  legislative  action. 

In  Mar7'  v.  Bank  of  West  Tennessee,  4  Col.,  471,  the  as- 
sets of  an  insolvent  bank  were  declared  to  be  a  veritable 
trust  fund,  which  equity  would  jealously  guard  for  equal 
distribution  among  the  entire  class  entitled  to  share  therein, 
not  permitting  any  individual  of  the  class  to  obtain  by  legal 
process  priority  over  any  other. 

It  is,  of  course,  perfectly  obvious  that  the  same  principle 
that  forbids  one  creditor  of  an  insolvent  bank  to  gain  by 
legal  process  priority  over  another  of  the  same  class,  equally 
forbids  the  insolvent  bank  to  confer  by  assignment  priority 
upon  one  creditor  of  the  class  over  another ;  still  more  to 
reverse  priorities  impressed  by  law  upon  the  assets  in  the  * 
event  of  insolvency,  or  to  exclude  from  participation  in  the 
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fand  the  very  oreditors  whose  claims  are  by  law  equitable 
preferred  liens  thereon. 

As  well  might  a  vendee  of  land,  with  a  dozen  notes  for 
the  purchase  money  outstanding  in  different  hands,  hope, 
by  a  deed  of  trust  upon  the  land,  to  give  some  of  the  notes 
priority  of  recourse  thereon  over  others,  all  of  them  being 
coequal  liens  upon  the  land. 

This  would  be  just  as  feasible  as  for  an  insolvent  bank 
to  alter  by  assignment  trusts  already  by  law  indelibly  im- 
pressed upon  the  assets. 

So  that,  even  with  the  impossible  concessions  that  the 
Dewisfi^e  was  repudiated  by  the  bank ;  that  the  statute  of 
six  years  was  applicable  thereto,  and  was  set  in  motion,  and 
that  the  bar  was  formed  before  our  petition  was  filed,  we 
see  that  our  adversaries  could  not  prevail,  since  the  notes 
being  barred  would  not  affect  their  status  as  preferred  equi- 
table liens  upon  the  assets  of  the  bank,  the  trust  fund 
pledged  by  law  for  their  payment. 

And  let  it  not  fail  to  be  noted,  that  here  the  insolvency 
of  the  bank  occurred  before  the  statute  can  have  been  set, 
in  motion ;  so  that  before  that  date,  by  means  of  the  insol- 
vency, the  assets  had  become  the  moiC  firmly  impressed 
with  the  character  of  a  veritable  trust  fund  for  the  benefit 
primarily  of  the  billholders. 

How  it  might  be  if  the  statute  had  been  applicable  and 
had  actually  been  set  in  motion  before  the  occurrence  of 
the  insolvency,  we  need  not  inquire. 

Upon  the  insolvency  the  corporation  stepped  down  and 
out,  leaving  on  the  stage  only  the  officers  as  trustees  and 
the  creditors  as  beneficiaries. 

Under  the  general  banking  law  of  1860,  the  insolvency 
operated  as  an  assignment  for  the  benefit  of  the  billholders 
as  preferred  creditors. 

Thenceforth  the  bills  could  no  more  be  deprived  by  the 
operation  of  the  statute  of  six  years  of  their  i*ecourse  upon 
the  assets  than  could  a  note  secured  by  a  mortgage  or  deed 
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of  trust  be  thereby  deprived  of  its  lien  upon  the  property 
conveyed. 

So  that  the  discussion  as  to  whether  the  new  issue  has 
been  barred  by  the  statute  of  six  years  or  not,  is  after  all 
wholly  irrelevant ;  since  it  is  immaterial  whether  it  has  been 
or  not,  as  we  are  not  suing  the  bank  but  are  seeking  oar 
recourse  against  a  trust  fund  pledged  for  our  benefit, — ^a 
right  which  the  bar  of  the  statute  would  not  affect. 
•  .  *...•• 

II.  The  next  position  of  our  adversaries  involves  mis- 
conception both  of  law  and  fact. 

They  assume  that  from  1866  Watson  held  possession  of 
the  assets  of  the  bank  claiming  them  under  the  assignment 
as  subject  to  the  trusts  thereof,  and  consequently  adversely 
to  all  claiming  in  conflict  with  the  assignment;  and  they 
contend  that  three  years  of  such  adverse  possession  as  to 
the  personalty,  and  seven  years  as  to  the  realty,  vested  in 
him  the  property  subject  to  the  trusts  of  the  assignment, 
and  free  from  all  recourse  inconsistent  with  the  assign- 
/nent. 

Let  us  consider  first  the  quality  of  this  legal  conception, 
and  then  whether,  if  sound,  it  has  any  application  in  this 
controversy. 

If  I  hold  adversely  for  seven  years  a  tract  of  land  claim- 
ing as  trustee  for  the  use  of  A,  the  property  vests  in  me  as 
trustee  for  A.  The  true  owner  may  at  any  time  during  the 
seven  years  eject  me. 

But  suppose  my  possession  is  lawful, — under  a  deed  vest- 
ing the  legal  title  in  me  but  declaring  trusts  which  are  void. 
Suppose  that  the  land  came  into  my  possession  already  im- 
pressed with  certain  trusts,  which  the  deed  to  me  was  inca- 
pable of  affi'cting,  and  that  the  substance  of  the  transaction 
was  therefore  that  the  former  holders  of  the  land  charged 
with  certain  trusts  placed  it  in  my  hands  subject  to  the  same 
trusts.  Now,  my  possession  being  legal,  I  cannot  be  dis- 
possessed. 
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Suppose  that  I  regard  the  void  trusts  declared  in  the  deed 
to  me  as  those  properly  attaching  to  the  land,  still  I  cannot 
be  ejected  simply  on  account  of  my  erroneous  legal  con- 
ceptions. 

If  I  am  about  to  carry  out  my  ideas  to  the  prejudice  of 
the  rightful  beneficiaries,  I  may  be  restrained  ;  but  if  (noth- 
ing of  this  kind  being  apprehended)  I  am  suffered  to  re- 
main in  possession  of  the  land  for  seven  years,  will  iny 
possession  operate,  through  my  mistaken  notions,  to  efface 
the  valid  trusts  attaching  to  the  land,  and  to  impress  upon 
it  the  void  ones  declared  in  the  deed  to  me  ? 

How  can  the  failure  for  seven  years  to  bring  ejectment 
against  me  produce  any  effect  when  during  all  that  time 
there  has  been  no  one  that  had  the  right  to  disturb  my  pos- 
session? 

The  statute  of  seven  years  (Code,  sec.  2763)  cannot  ac- 
complish such  a  result  as  to  realty. 

Nor  can  the  statute  of  three  years  (Code,  sec.  2773)  as  to 
personalty.  This  simply  provides  that  actions  for  the  de- 
tention or  conversion  of  personal  property  must  be  brought 
within  three  years.  But  where  the  possession  is  lawful  no 
such  action  will  lie. 

It  is  a  far-fetched  idea  of  the  nature  of  the  statutes  of 
seven  and  three  years  that  they  can  be  made  to  operate 
through  the  misconceptions  of  the  trustee,  to  help  the  in- 
validity of  the  trusts  of  an  assignment; — not  to  cure  defec- 
tive titles  to  property,  but  to  vitalize  void  liens. 

Watson^s  possession  of  the  fund  here  was  lawful ;  but 
the  trusts  of  the  assignment  being  void  he  took  the  assets 
charged  with  the  same  trusts  attaching  to  them  in  the  hands 
of  the  officers  of  the  bank  before  they  were  transferred  into 
his  hands.  The  assets  in  their  hands  were  a  trust  fund  for 
the  benefit  of  creditors,  and  primarily  of  the  billholders, 
and  this  trust  adhered  to  them  in  Watson's  hands.  Before. 
the  assignment  the  officers  were  the  trustees  for  the  cred- 
itors, and  afterwards  Watson  was  their  trustee.     And  stat- 
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utes  of  limitations  do  not  run  between  trustees  and  eeatuis 
que  trust. 

Conceding  him  to  have  imagined  that  the  trusts  of  the 
assignment  were  those  binding  the  fund,  yet  his  erroneous 
notions  cannot  have  infused  life  into  these  void  trusts. 

But  it  is  throwing  away  time  to  argue  such  a  point;  for 
even  with  the  impossible  concession  to  our  adversaries  of 
their  view  of  the  law  in  this  regard,  the  case  affords  no 
basis  of  fact  for  its  application.  For  Watson  has  never  for 
one  moment  held  any  of  the  assets  of  the  bank  as  trustee 
under  the  assignment. 

He  could  not  qualify  as  such  trustee,  because  unable  to 
give  the  enormous  bond  required  for  this  purpose.  His  in- 
ability to  qualify  being  stated  to  the  court,  it  thereupon 
appointed  him  a  receiver  in  this  cause,  under  a  bond  of 
950,000;  and  he  has  never  been  anything  more  nor  lees 
than  a  simple  receiver,  his  possession  being  that  of  the 
court  for  the  benefit  of  whoever  might  ultimately  be  found 
entitled  to  the  fund. 

The  original  bill  made  all  the  creditors  of  the  bank  par- 
ties, and  sought  to  carry  out  the  assignment  ignoring  the 
rights  of  those  whose  claims  arose  after  the  6th  of  May, 
1861.  Of  course  it  was  foreseen  that  these  creditors  would 
resist  the  assignment  pretermitting  them,  and  that  if  suc- 
cessful they  must  be  let  into  the  distribution;  and  assuredly 
the  court  did  not  prejudge  the  controversy  by  assuming  to 
hold  the  fund,  by  its  receiver,  for  the  benefit  of  one  set  of 
creditors,  and  adversely  to  the  others. 

The  possession  of  the  court  was  an  impartial  possession, 
for  the  execution  of  its  own  decrees  after  all  the  parties 
43hould  have  been  heard  and  their  respective  rights  deter- 
mined. 

The  language  of  the  decree  of  May  24,  1866,  is  the  fol- 
lowing : 

^*  This  cause  came  in  to  be  heard  upon  the  report  of  the 
•clerk  and  master  reporting  upon  the  bond  of  Samael  Wat- 
son, receiver,  etc." 
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After  which  follows  a  copy  of  the  bond,  and  then  the 
decree  proceeds: 

^'  It  is  therefore  ordered^  adjudged  and  decreed  that  said 
bond  be  accepted  by  the  coart  and  spread  upon  the  minutes, 
and  that  said  Watson  be  confirmed  in  the  office  of  receiver, 
and  go  on  under  the  orders  and  decrees  of  this  court  to  the 
execution  of  said  trust,  etc." 

Upon  June  26,  1866,  another  decree  was  entered,  re- 
citing : 

^^Tbis  cause  came  on  this  day  upon  the  motion  of  Sam- 
uel Watson,  receiver,  etc. ;  when  it  was  represented  to  the 
court  that  said  receiver  had  now  in  his  hands  some  $50,000 
belonging  to  the  trust  fund,  and  asking  the  instructions  of 
the  court  in  regard  thereto;  and  thereupon  it  is  ordered  by 
the  court  that  the  receiver  be  authorized  to  loan  out  all  of 
said  trust  fund,  etc." 

Watson's  answer  to  our  petition  admits  the  correctness  of 
its  statements  as  to  his  receivership;  and  the  petition  states 
that  he  has  never  acted  in  any  other  capacity  than  as  a  mere 
receiver  in  the  cause. 

Yet  afterwards  he  alleges  that  as  trustee  and  receiver,  he 
held  the  fund  adversely  to  the  creditors  ignored  by  the  as- 
signment. 

But  the  record  will  show  that  he  was  not  at  any  time 
anything  more  than  a  simple  receiver. 

The  plea  is  insufficient  on  the  very  face  of  it.  Watson 
must  have  held  as  trustee  long  enough  to  form  the  bar  of 
the  statute,  even  under  our  adversaries'  conception  of  the 
law;  and  it  was  necessary  for  the  plea  so  to  aver.  His  pos- 
session as  receiver  cannot  have  been  adverse.  To  have 
held  perhaps  for  one  day  as  trustee  and  for  the  residue  of 
the  time  as  receiver,  certainly  would  not  do.  But  for  all 
that  the  plea  alleges  this  may  have  been  the  case. 

The  statute  of  limitations  does  not  run  as  to  property  in 
cvModia  Ugis.     Moore  v.  Orockett,  10  Hum.,  365. 

It  does  not  run  against  a  fund  in  court, — does  not  run  in 
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favor  of  parties  liable  to  the  fund  upon  sale  notes  taken  by 
the  court.  Sfwafford  v.  Howard,  Knoxville,  September 
Term,  1874.  And  of  course  it  does  not  run  in  favor  of  the 
fund  against  the  parties  claiming  it. 

The  granting  of  the  injunction  in  this  cause,  and  the  filing 
of  Mark  R.  Cockrill's  creditors*  bill,  constitute  further  re- 
plies to  any  supposed  operation  of  the  statute  of  seven  years 
and  three  years. 

But  the  point  under  consideration  has  already  been  dis- 
posed of  by  the  former  decision  of  this  court  in  the  Atchi- 
son and  Duncan  branch  of  this  very  cause. 

Atchison  and  Duncan  did  not  make  their  appearance  in 
the  cause  until  the  3d  of  December,  1872.  Upon  the  ad- 
verse possession  theory  of  our  adversaries,  the  statute  of 
three  years  began  to  run  as  to  the  f)er8onalty  of  the  fund  in 
Watson's  hands  upon  the  1st  of  January,  1867,  (the  run- 
ning of  the  statute  being  suspended  from  May  6,  1861,  un- 
til January  1,  1867)  and  it  ran  its  course,  and  cleared  away 
any  claim  of  the  outstanding  new  issue  upon  the  fund  on 
the  Ist  of  January,  1870. 

And  Judge  W.  F.  Cooper  raised  this  very  point  among 
others  against  Atchison  and  Duncan,  as  may  be  seen  from 
his  very  learned  and  exhaustive  printed  argument.  But  the 
court  did  not  think  it  worth  >^hile  even  to  notice  so  strained 
a  notion,  but  in  its  decree  declaring  the  parties  entitled  to 
resort  for  the  satisfaction  of  their  claims  to  the  assets 
generally  (the  mass  of  which  consisted  of  personalty)  it  im- 
pliedly disposed  of  the  point  in  question. 

Nor  can  this  be  explained  by  saying  that  the  statute  was 
not  then  plead.  True,  it  was  not.  But  it  did  not  need  to 
be  plead. 

There  are  two  kinds  of  statutes  of  limitations.  One, 
e.  g.  the  statute  of  six  years,  operates  only  on  the  remedy. 
Afler  the  bar  is  formed  the  right  remains,  and  will  furnish 
a  consideration  for  a  new  promise.  This  kind  of  statute 
must  be  plead. 
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But  the  other  kind,  e.  g.  that  of  three  years  and  that  of 
seven  years, — operate  upon  the  right  itself, — to  divest  and 
vest  title.     This  kind  need  not  be  plead. 

To  replevin  or  ejectment,  to  recover  goods  or  land,  sim- 
ply the  general  issue  may  be  plead,  and  then  the  length  of 
peaceable  adverse  possession  may  be  shown  in  evidence  to 
make  out  the  defendant's  title.  Maury  v.  Lewis j  10  Yer., 
119;  Morrow  v.  Hatfield^  6  Hum.,  108. 

So  that  the  question  of  the  operation  of  the  statute  of 
three  years  as  now  presented  was  fully  before  the  court  upon 
the  former  appeal,  and  was  argued  and  disposed  of. 

To  recapitulate :  the  plea  of  the  statute  of  six  years  can- 
not avail  against  the  new  issue,  because  by  express  enact- 
ment bills  "issued  or  put  in  circulation  as  money"  are  ex- 
empt from  the  operation  of  the  statute;  and  because,  were 
this  otherwise,  it  required  the  actual  dishonor  of  the  bills  at 
the  counter  to  set  in  motion  the  statute,  and  this  is  not 
shown  to  have  occurred,  and  indeed  neither  in  act  nor  word 
does  the  bank  appear  ever  to  have  attempted  to  repudiate 
them;  and  because  the  injunction  in  this  cause  operated  to 
stop  the  running  of  any  statute  of  limitations;  and  because 
the  filing  of  Mark  R.  CockrilPs  creditors'  bill  gave  every 
creditor  of  the  bank  an  inchoate  right  therein,  and  shielded 
him  thenceforth  against  the  running  of  any  statute  of  limi- 
tations; and  because  the  operation  of  the  statute  of  six 
years  would  no  more  preclude  the  recourse  of  the  bills  in 
question  upon  the  assets  of  the  bank,  a  trust  fund  pledged 
for  their  benefit,  than  it  would  prevent  the  enforcement  .of 
a  vendor's  lien,  or  the  foreclosure  of  a  mortgage,  after  the 
formation  of  the  bar  had  destroyed  the  remedy  by  suit 
against  the  maker  of  the  note  secured  by  the  lien  or  the 
mortgage. 

And  as  to  the  strained  theory  of  the  operation  of  the 
statutes  of  three  and  seven  years  upon  Watson's  alleged  ad- 
verse possession  of  the  fund ;  in  addition  to  the  replies  fur- 
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Dished  by  the  injunction  in  this  caase  and  the  Cockrill 
creditor's  suit,  we  have  seen  that  the  theory  involves  a  mis- 
conception of  the  potentiality  of  these  statutes;  and  that, 
were  this  conception  souiid,  yet  there  is  no  basis  for  its  appli- 
cation in  the  cause,  since  Watson's  possession  under  the  as- 
signment as  trustee  could  not  have  been  adverse  to  the 
holders  of  new  issue,  the  trusts  of  the  assignment  being 
void,  and  the  assets  subject  in  his  hands  to  the  same  trusts 
as  in  the  previous  hands  of  the  officers  of  the  bank,  the 
only  result  of  the  assignment  being  the  substitution  of  one 
trustee  for  others,  none  of  the  creditors  having  any  right  to 
dispossess  Watson,  and  therefore  none  being  prejudiced  by 
not  having  within  three  or  seven  years  attempted  to  do  so; 
and  statutes  of  limitations  not  running  between  trustee  and 
cestuis  qui  trust:  but  further  we  have  seen  that  Watson 
never  held  possession  of  any  part  of  the  fund  as  trustee 
usder  the  assignment;  that  he  has  never  been  anything 
more  than  a  mere  receiver  in  the  cause,  his  possession  being 
that  of  the  court  for  the  execution  of  its  own  orders  and 
decrees, — mere  neutral  possession,  adverse  to  none:  and 
last  we  have  seen  that  the  very  point  in  question  was 
argued,  and  disposed  of  by  this  court,  at  the  last  term,  in 
the  Atchison  and  Duncan  branch  of  this  very  cause. 

So  that  it  is  entirely  safe  to  conclude  that  the  new  issue 
cannot  have  been  prejudiced  by  the  operation  of  any  statute 
of  limitations. 
.         .         •         .         •         .         .         •         •         •«•         • 

III.  Apparently  forecasting  discomfiture  upon  the  proper 
battle  ground  between  us,  our  adversaries  rush  madly  into  a 
position  which  if  maintainable  would  involve  both  them 
^nd  us  in  one  common  ruin. 

It  is  a  position  available  in  the  interest  only  of  the  State 
if  she  were,  as  she  is  not,  in  the  field  against  us  both ;  and 
one  from  which  her  guns  would  tell  equally  upon  our  foe- 
men  and  ourselves. 

Formerly  they  and  we,  side  by  side,  sucoessfnlly  withstood 
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the  attack  made  upon  our  commoD  rights^  as  creditors  of 
the  bank  whose  claims  arose  after  the*  6th  of  May,  1861 ;  an 
attack  made  in  behalf  of  the  State;  although  she  had 
formally  withdrawn  from  the  fray;  her  Attorney  General 
aided  by  valiant  special  counsel  conducting  the  assault, 
which  had  it  prevailed  would  have  captured  the  entire  fund 
now  in  controversy  for  the  State;  since  the  school  fund,  a 
part  of  the  capital  of  the  bank,  could  not  be  a  creditor,  and 
the  only  claims  that  arose  before  the  6th  of  May,  1861, — 
old  issue — were  absorbed  by  the  State ;  so  that  there  re- 
mained only  the  State  on  the  one  side,  as  stockholder,  and 
our  adversaries  and  ourselves  on  the  other,  comprising  all, 
or  next  to  all,  of  the  creditors;  and  both  sought  to  be  ex- 
cluded by  the  assignment  ordered  by  the  State. 

We  parted  company,  to  contend  with  each  other  for  the 
fruit  of  our  joint  triumph  over  the  State;  but  now  that 
victory  visibly  hovers  over  our  banner,  as  that  of  the  bill- 
holders  with  preferred  claims  unimpaired  by  any  statute  of 
limitations,  our  adversaries,  rather  than  succumb  to  their 
former  allies,  seem  bent  upon  compelling,  if  possible,  the 
abandonment  of  the  prize,  after  all,  to  the  State,  from  whose 
clutches  they  recently  helped  us  to  save  it. 

The  position  in  question  is  that  the  charter  of  the  bank 
having  by  its  own  limitation  expired  on  the  1st  of  January, 
1868,  and  the  five  years  of  additional  life  given  by  statute 
to  corporations  for  winding  up  purposes  having  expired  on 
the  1st  of  January,  1873,  thereupon  the  bank  was  annihi- 
lated, and  all  claims  against  it  perished,  including  the  new 
issue. 

Of  course,  if  this  view  of  the  law  be  sound,  then  the 
claims  against  the  bank  of  our  adversary  de])Ositors  were 
also  snuffed  out  on  the  1st  of  January,  1873.  Their  having 
previously  appeared  in  the  suit  cannot  have  saved  them ; 
for  where  death  extinguishes  liability,  as  for  instance  in  the 
-case  of  a  personal  tort,  this  effect  cannot  be  prevented  by 
'•bringing  suit  in  the  lifetime  of  the  party  liable.     Upon  his 
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death  the  suit  will  abate^  and  it  is  incapable  of  being  re- 
vived. 

So  that  this  is  not  a  position  capable  of  being  occupied  by 
our  adversaries;  since  they  cannot  possibly  make  it  avail- 
able in  their  own  behalf, — cannot  fight  therefrom  but 
suicidally  and  in  behalf  of  the  State,  who  has  disbanded 
her  forces  and  desisted  from  the  strife;  this  court  having 
decided  at  the  last  term  that  the  State  being  no  longer  a 
party  to  the  cause,  no  rights  nor  liabilities  of  hers  are 
cognizable  herein.  If  they  were  not  then  cognizable  at  the 
strenuous  instance  of  herself,  assuredly  they  are  not  now  at 
the  instance  of  our  adversaries,  insisting  upon  them  to  their 
own  prejudice  as  much  as  ours. 

This  is  really  all  that  it  seems  to  me  necessary  to  say 
upon  this  branch  of  the  case ;  but,  as  previously,  from 
abundant  caution,  I  beg  leave  to  offer  further,  though  in 
my  opinion  superfluous,  arguments. 

Principles  already  adduced  suggest  the  inquiry,  how  can 
the  corporate  annihilation  of  the  bank  have  produced  the 
slightest  effect  upon  the  situation  ?  Upon  its  insolvency  its 
assets  became  a  trust  fund,  and  its  oflBcers  trustees  for  the 
benefit  of  its  creditors,  the  billholders  being  preferred. 
And  afterwards,  but  before  the  expiration  of  its  charter,  it 
made  an  assignment,  which  albeit  incapable  of  altering  the 
trusts  by  law  already  impressed  upon  the  assets,  at  least 
divested  the  bank  itself  of  any  remaining  even  semblance 
of  interest  therein.  After  that  what  figure  could  the  dis- 
embodied ghost  cut  for  any  practical  purpose  whatever? 

Does  any  one  seriously  think  that  the  further  merely 
metaphysical  existence  of  this  impalpable  outstanding  ens 
rationis  yclept  the  Bank  of  Tennessee,  apparently  so  per- 
fectly immaterial,  was  yet  really  a  matter  of  tremendous 
consequence,  mysteriously  involving  the  vitality  of  large 
tangible  interests, — hundreds  of  thousands  of  dollars  of 
liabilities  to  and  from  individuals,  and  the  disposition  of  a 
fund  of  great  value? 
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Immediately  after  the  Ist  of  January,  1873,  the  fatal 
period  when  this  shadow  vanished  utterly  from  earth,  is  it 
supposed  that  all  the  suits  throughout -the  State  upon  claims 
formerly  held  by  the  bank  abated  ? 

Do  we  not  know  that  on  the  25th  of  March,  1873,  nearly 
three  months  afterwards,  the  Legislature  passed  an  act  sec. 
51  of  which  directed  the  collectors  to  receive  for  taxes  the 
old  issue  of  th^  bank,  which  equally  with  the  new  had 
perished  according  to  the  notion  we  are  considering  ? 

The  dissolution  of  a  corporation  is  its  death.  And  the 
death  of  an  individual  is  his  dissolution.  Whatever  view 
the  gospel  may  take  of  the  latter,  the  law  regards  him  as 
annihilated;  not  as  a  living  non-resident  of  our  planet. 
Yet  the  debts  due  to  him  remain  collectable,  and  his  estate 
is  to  be  subjected  to  the  payment  of  his  liabilities.  And 
the  analogy  holds  in  the  case  of  a  moneyed  corporation, 
only  with  an  a  fortiori;  since  from  its  very  origin  its  effects 
are,  as  we  have  seen,  a  trust  fund  for  the  benefit  of  its 
creditors. 

In  Lenox  y,  Roberts,  2  Wheat.,  373,  the  point  in  question 
was  directly  presented.  The  Bank  of  the  United  States,  in 
contemplation  of  its  approaching  dissolution,  made  an  as- 
signment of  its  effects  to  trustees.  Then  the  bank  went 
out  of  existence.  Afterwards  the  trustees  brought  suit  in 
equity  upon  a  note  executed  to  the  bank  and  embraced  in 
the  assignment,  but  which  had  not  been  endorsed  by  the 
bank.  The  defense  was  that,  thie  note  not  having  been  en- 
dorsed, the  suit  had  to  be  in  the  name  of  the  bank  for  the 
use  of  the  trustees,  and  that  no  suit  in  the  name  of  a  non- 
existent bank  was  maintainable.  But  the  court  held.  Chief 
Justice  Marshall  delivering  the  opinion,  that  it  was  very 
clear  that  the  suit  of  the  trustees  was  maintainable  in  equity, 
whether  it  were  so  at  law  or  not. 

We  shall  see  presently  that  the  old  common  law  rule 
never  did  apply  except  to  the  old  common  law  corporations, 
if  indeed  it  was  ever  fully  enforced  even  as  to  them. 
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The  only  corporations  known  to  the  old  common  law 
were  the  boroughs,  the  universities,  the  monasteries,  and 
other  ecclesiastical  aiiid  eleemosynary  bodies;  and  the  old 
common  law  rule  was  drawn  from  the  nature  of  these 
bodies,  from  which  the  modern  moneyed  corporations, 
though  so  far  resembling  them,  in  the  attribute  of  an  artifi- 
cial personality  symbolized  by  a  common  seal,  as  to  justify 
the  designation  of  both  as  corporations ;  yet  difiFer  so  widely 
and  so  essentially  in  other  respects  as  emphatically  to  pre- 
clude the  application  to  them  of  the  rule  in  question:  and 
in  fact  it  never  has  been  applied,  nor  has  any  court  either 
in  England  or  this  country  ever  seriously  thought  of  ap- 
plying it,  to  the  case  of  a  modern  moneyed  corporation. 

The  old  common  law  rule,  as  laid  down  by  Lord  Coke, 
whose  language  is  substantially  repeated  by  Blackstoiie,  is 
that  upon  the  dissolution  of  a  corporation  all  of  its  real 
estate  remaining  unsold  reverts  to  the  grantor  or  his  heirs; 
for  that  the  reversion  in  such  an  event  is  a  condition  an- 
nexed by  the  law,  inasmuch  as  the  cause  of  the  grant  has 
failed;  also  that  the  personalty  vests  in  the  king,  and  that 
the  debts  due  to  and  from  the  corporation  are  extinguished. 

In  the  archaic  times  of  the  old  common  law  the  only  im- 
portant property  was  laud,  which  was  therefore  called  real 
property.  Cattle  and  chattle  were  nearly  synonymous 
terms,  cattle  being  about  the  only  chattels  then.  The  credit 
system  had  not  yet  been  invented.  The  old  common  law 
corporations  neither  owed  nor  had  due  them  any  debts 
worth  mentioning.     They  were  not  business  organizations. 

England  was  then  an  out  of  the  way,  semi-barbarous  re- 
gion. The  commercial  nations  were  those  around  the 
Mediterranean  and  the  Baltic. 

But  after  the  discovery  of  the  passage  to  India  by  the 
Cape  of  Good  Hope,  and  the  use  of  the  mariner's  compass, 
and  the  discovery  of  America,  and  the  influx  of  the  precious 
metals  therefrom,  had  thrown  the  main  commerce  of  Europe 
upon  the  Atlantic  Ocean,  and  given  such  impetus  to  the  en- 
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ergy  and  enterprise  of  the  world,  then  England,  a  great 
island,  now  in  front  of  Europe,  with  a  fertile  soil,  fine  bays 
and  rivers,  and  one  of  the  most  enterprising  populations  in 
the  world,  became  among  the  foremost  in  carrying  on  this 
great  commerce  which  had  arisen. 

We  are  apt  to  forget  how  very  modern  is  that  commer- 
cial, manufacturing  England  with  which  we  are  familiar. 
The  first  steamboat  was  launched  in  1807 — upon  our  own 
Hudson.  The  first  steam  railroad  was  completed  in  1830 — 
the  Liverpool  and  Manchester.  The  telegraph  was  first 
brought  into  practical  use  in  1844 — between  Baltimore  and 
Washington.  The  application  of  steam  to  manufacturing 
and  the  general  use  of  insurance  are  within  the  memory  of 
old  men  now  living.  Formerly,  what  we  call  banking — 
what  there  was  of  it — was  in  the  hands  of  the  Jews ;  then 
of  the  Lombards ;  then  of"  the  Goldsmiths.  The  Bank  of 
England,  the  earliest  English  bank,  was  not  established 
until  about  the  beginning  of  the  eighteenth  century.  The 
earliest  country  bank  in  England  was  established  at  New- 
castle-on-Tyne  in  1755 — the  year  that  Ch.  J.  Marshall  was 
born.  Men  now  survive  whose  grandfathers  were  alive 
when  Parliament  first  made  promissory  notes  negotiable — 
in  1705. 

A  large  portion  of  the  commercial  law  of  England  was 
built  up  by  Lord  Mansfield,  who  retired  from  the  bench  in 
1788.  The  Father  of  Equity,  Lord  Nottingham,  until 
whose  advent  equity  was  in  great  measure  the  individual 
Chancellor's  notion  of  what  was  about  right  under  the  cir- 
cumstances, varying,  as  Selden  said,  with  the  dimensions  of 
the  Chancellor's  conscience,  did  not  begin  his  career  until 
the  last  quarter  of  the  seventeenth  century. 

Ciirporations  cut  but  little  figure  in  business  until  long 
after  Lord  Coke's,  and  indeed  until  years  after  Blackstone's 
time.  Their  almost  infinite  multiplication,  and  the  enor- 
mous extension,  chiefly  through  them,  of  the  credit  system, 
with  its  to  us  familiar  apparatus  of  bonds  and  coupons  is  a 
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thing  almost  of  yesterday.  Less  than  twenty  years  ago  the 
Siiprerae  Court  of  Pennsylvania,  upon  old  fogy,  technical, 
common  law  notions,  held  that  the  con^ion  bonds  of  a  county 
were  not  negotiable  securities  entitled  in  bona  fide  hands  to 
the  ordinary  exemptions  of  negotiable  paper.  See  fiercer 
Co.  V.  Haekettj  1  Wal.,  95. 

One  would  to-day  as  soon  think  of  going  to  the  year 
books  for  precedents  in  a  patent  case  as  of  consulting  Coke, 
or  Hale,  or  even  Blackstone,  for  the  law  of  modern  moneyed 
corporations. 

Upon  the  dissolution  of  a  monastery  it  was  reasonable 
enough  to  permit  the  grantor's  heirs  to  re-enter  upon  the 
lands.  They  had  been  given  solely  for  the  purposes  of  the 
raonasterv.  None  of  the  individuals  connected  with  the  in- 
stitution  had  any  private  interest  in  the  corporate  property. 
And  it  was  hard  to  tell  what  else  to  do  with  the  lands  in  the 
case  supposed,  unless  indeed  they  were  to  be  turned  over  to 
the  king,  as  Henry  VIII.  made  Parliament  dispose  of  them 
in  his  time. 

As  to  the  personalty,  that  was  of  small  consequence — per- 
haps a  few  fat  beeves  and  a  butt  of  good  wine; — ^and  such 
as  it  was,  not  having  emanated  from  the  grantor  of  the  land, 
there  seemed  no  propriety  in  giving  it  to  his  distributees; 
and  besides  at  a  period  tolerably  remote  this  was  perhaps 
impracticable,  although  the  line  of  heirs  could  be  traced 
with  sufficient  ease  ;  and  so  in  default  of  any  better  mode  of 
disposition  it  was  turned  over  to  the  king,  together  with 
wrecks,  treasure-trove,  waifs,  estrays,  and  the  like. 

There  were  few  debts  when  credit  was  scant,  and  when 
every  corporate  liability  had  to  be  solemnized  with  the  com- 
mon seal ;  and  then  a  body  formed  ad  atud^ndum  et  orandum 
had  next  to  no  business  transactions.  And  so  no  great 
harm  could  come  of  wiping  out  the  debts  due  both  to  and 
from  the  corporation. 

The  old  common  law  rule  then  was  not  so  irrational,  in 
view  of  the  nature  and  circumstances  of  the  old  common 
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law  corporations.  But  one  cannot  without  amusement 
imagine  a  modern  court  gravely  contemplating  its  applica- 
tion to  the  widely  different  case  of  a  bank,  or  a  manufactu- 
ring, railway  or  insurance  company,  whose  charter  has  been 
forfeited  or  has  expired. 

In  Bacon  v.  Robertson^  18  How.,  480,  it  was  contended 
that  upon  the  dissolution  of  a  bank  whose  charter  had  been 
declared  forfeited,  the  surplus  remaining  in  the  hands  of 
the  trustee  after  payment  of  the  debts,  must,  under  the  old 
common  law  rule,  go  to  the  State,  as  the  substitute  for  the 
king;  and  that  the  stockholders  could  claim  no  right 
thereto. 

The  question  what  becomes  of  the  prc|)erty  of  an  extinct 
moneyed  corporation  was  here  fully  considered,  and  I  can- 
not do  better  than  in  this  connection  to  make  the  following 
lengthy  quotation  from  the  elaborate  opinion  of  Mr.  Justice 
Campbell,  speaking  for  the  Supreme  Court  of  the  United 
States,  beginning  on  p.  483  : 

"  The  common  law  of  Great  Britain  was  deficient  in  sup- 
plying the  instrumentalities  for  a  speedy  and  just  settlement 
of  the  affairs  of  an  insolvent  corporation  whose  charter  had 
been  forfeited  by  a  judicial  sentence. 

"  The  opinion  usually  expressed  as  to  the  effect  of  such  a 
sentence  was  unsatisfactory  and  questioned. 

"There  had  been  instances  in  Great  Britain  of  the  disso- 
lution of  public  or  ecclesiastical  corporations  by  the  exer- 
tion of  the  public  authority,  or  as  a  consequence  of  the  death 
of  their  members;  and  Parliament  and  the  courts  had  af- 
firmed in  these  instances  that  the  endowments  they  had  re- 
ceived from  the  prince  or  pious  founders  would  revert  in 
such  a  case.  Stat,  de  Terr  is  Teniplariorum,  17  Edw.  II.; 
Dea7i  and  Canovs  of  Windsor ^  Godb.  211 ;  Johnson  v.  Nor^ 
way,  Winch.,  37;  Owen,  73;  6  Vin.  Abr.,  280. 

"  What  was  to  become  of  their  personal  estate,  and  of 
their  debts  and  credits,  had  not  been  settled  in  any  adjudged 
case ;  and,  as  was  said  by  Pollexfen  in  the  argument  of  the 


538  NASHVILLE: 


State,  and  Watson,  Trustee,  v.  Bank  of  Tennessee. 


quo  warranto  against  the  city  of  London,  was  perhaps  ^non 
de/initur  injured 

'^  The  power  of  the  courts  to  adjadge 

a  forfeiture  so  as  to  dissolve  a  corporation  was  affirmed  in 
that  case,  but  the  effect  of  that  judgment  was  not  illustrated 
by  any  execution,  and  the  courts  were  relieved  from  their 
embarrassment  by  an  act  of  Parliament  annulling  it.  Smithes 
case,  4  Mod.,  53;  Skin.,  310;  8  St.  Tri.,  1042,  etc. 

'^  Nor  have  the  discussions  since  the  Revolution  extended 

our  knowledge  upon  this  intricate  subject These 

are  all  cases  of  municipal  corporations,  where  the  corpora- 
tors had  no  rights  in  the  property  of  the  corporation  in  sev- 
eralty. 

"  The  courts  of  Westminster  have  found  much  difficulty 
in  applying  the  principles  settled  in  regard  to  such,  to  the 
commercial  and  trading  corporations  that  have  come  into 
existence  during  this  century. 

"  The  courts  there,  within  the  last  twelve  months,  have 
been  troubled  to  discuss  whether  a  commercial  corporation 
oould  recover  damages  for  the  breach  of  a  parole  contract, 
or  whether  the  contract  should  have  had  a  seal  to  make  it 
valid. 

*^  It  may  be  admitted  that  the  courts  of  law  could  not 
give  any  relief  to  the  shareholders  of  a  corporation  dis- 
franchised by  a  judicial  sentence  in  respect  to  a  corporate 
right.  Their  modes  of  proceeding  do  not  provide  for  the 
case,  as  they  have  not  for  many  others. 

"  But  this  concession  does  not  involve  an  acknowledg- 
ment that  the  rights  of  the  corporations  are  extinguished. 

**  Courts  of  chancery  have  been  forced  into  a  closer  con- 
tact with  these  associations,  and  have  formed  a  more  rational 
conception  of  their  constitution,  and  a  more  accurate  esti- 
mate of  their  importance  to  the  industrial  relations  of  so- 
ciety. These  courts  have  evinced  a  spirit  of  accommodation 
of  their  modes  of  proceeding  so  as  to  adapt  them  to  the 
changing  exigencies  of  society. 
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"  Lord  Cottenham,  in  Wallvmrth  v.  Holt,  4  M.  &  C,  635, 
in  reference  to  the  conduct  of  suits  in  which  similar  associa- 
tions were  concerned,  said :  '  I  think  it  is  the  duty  of  this 
court  to  adapt  its  practice  and  course  of  proceeding  to  the 
existing  state  of  society,  and  not,  by  too  strict  an  adherence 
to  rules  and  forms  established  under  different  circumstances,. 
to  decline  to  administer  justice  and  to  enforce  rights  for 
which  there  is  no  other  remedy/ 

"  In  the  same  spirit  Sir  James  Wigram,  V.  C,  observes : 
'  Corporations  of  this  kind  are  in  truth  little  more  than  pri- 
vate partnerships,  and  in  many  cases  which  may  be  easily 
suggested  it  would  be  too  much  to  hold  that  a  society  of  pri- 
vate persons  associated  together  in  undertakings  which 
though  certainly  beneficial  to  the  public  are  nevertheless 
matters  of  private  property,  are  to  be  deprived  of  their  civil 
rights  inter  ae  because,  in  order  to  make  their  common  ob- 
jects more  attainable,  the  crown  or  legislature  have  conferred 
upon  them  the  benefits  of  a  corporate  character/  Fo88  v. 
Harbottle,  2  Hare,  491. 

"These  just  views,  which  have  afforded  to  wise  chancel- 
lors a  sufficient  motive  to  enlarge  the  scope  and  relax  the 
rigor  of  the  rules  of  chancery  proceeding,  so  as  to  bring  the 
civil  rights  of  individuals,  in  whatever  form  they  may  e^tist,. 
or  howevei:  complicated  or  ramified,  under  the  protection  of 
legitimate  judicial  administration  have  been  adopted  in  the 
United  States,  not  simply  for  the  improvement  of  methods 
of  proceeding,  but  also  for  the  adjustment  of  rights  and  the 
assertion  of  responsibilities  among  the  members  of  such  as- 
sociations. 

"In  Lenox  v.  Roberts,  2  Wheat.,  373, 

the  court  gave  effect  to  a  general  assignment  of  a  corpora- 
tion of  its  choses  in  action  made  in  anticipation  of  the  expi- 
ration of  its  charter,  and  which  was  designed  to  preserve  to 
the  corporators  their  rights  of  property. 

"In  Mumma  v.  Potomac  Co.,  8  Pet.,  281,  it  held  that  the 
assignment  of  all  the  property  of  a  corporation,  and  the  sur- 
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render  and  cancellation  of  its  charter  with  the  consent  of 
the  legislature^  did  not  defeat  the  right  of  the  judgment 
creditor  to  satisfaction  out  of  the  property  which  had  be- 
longed to  it. 

"  The  power  of  courts  of  equity  in  ca^es  like  these  was 
recognized  as  adequate  to  maintain  the  rights  of  the  parties 
beneficially  interested,  and  this  doctrine  was  repeated  and 
developed  in  Ourran  v.  Arkansas,  15  How.,  304. 

^^The  tendency  of  the  discussions  and  judgments  of  the 
court  of  chancery  in  Great  Britain  and  of  the  courts  in  this 
country,  is  to  concede  the  existence  of  a  distinct  and  positive 
right  of  property  in  the  individuals  composing  the  corpora- 
tion, in  its  capital  and  business,  which  is  subject  in  the  main 
to  the  management  and  control  of  the  corporation  itself,  hot 
that  cases  may  arise  where  the  coporators  may  assert  not 
only  their  own  rights  but  the  rights  of  the  corporate  body. 

^^And  no  reason  can  be  given  why  the  dissolution  of  a 
corporation,  whether  by  judicial  sentence  or  otherwise, 
whose  capital  was  contributed  by  shareholders  for  a  lawful 
and  perhaps  a  laudable  enterprise,  with  the  consent  of  the 
legislature,  should  suspend  the  operation  of  these  principles, 
or  hinder  the  effective  interference  of  a  court  of  chancery 
for  the  preservation  of  individual  rights  of  property  in  such 
a  case. 

"  The  withdrawal  of  the  charter — that  is,  the  right  to  a<«e 
the  corporate  name  for  the  purposes  of  suits  before  the  ordi- 
nary tribunals — is  such  a  substantial  impediment  to  the 
prosecution  of  the  rights  of  the  parties  interested,  whether 
creditors  or  debtors,  as  would  authorize  equitable  interposi- 
tion in  their  behalf,  within  the  doctrine  of  chancery  prece- 
dents. (Stanton  v.  The  Carron  Oo.,  23  L.  &  E.,  315;  Travis 
V.  Milne,  9  Hare,  141 ;  2  lb.,  491. 

^'  For  the  sentence  of  forfeiture  does  not  attain  the  rights 
of  property  of  the  corporators  or  corporation ;  for  then  the 
State  would  appropriate  it.  If  those  rigbts  are  put  an  end 
to,  it  would  seem  to  be  rather  from  a  careless  disregard,  or 
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hardened  and  reckless  indifference  to  consequences,  than 
from  any  preconceived  plan  or  purpose.  For  according  to 
the  doctrine  of  the  text  writers  on  this  subject,  the  conse- 
quences are  visited  without  any  discrimination,  the  losses 
are  imposed  upon  those  who  are  not  blameworthy,  and 
the  benefits  are  accumulated  upon  those  who  are  without 
desert. 

"  The  effects  of  a  dissolution  of  a  corporation  are  usually 
described  to  be  the  reversion  of  the  lands  to  those  who  had 
granted  them  ;  the  extinguishment  of  the  debts  either  to  or 
from  the  corporate  body,  so  that  they  are  not  a  charge  nor 
a  benefit  to  the  members. 

m 

"  The  instances  which  support  the  doctrine  in  reference 
to  the  lands,  consist  of  the  statues  and  judgments  which  fol- 
lowed the  suppression  of  the  military  and  religious  orders 
of  knights,  whose  lands  returned  to  those  who  granted  them, 
and  did  not  fall  to  the  king  as  an  ej^cheat ;  or  of  cases  of  dis- 
solution of  monasteries  and  other  ecclesiastical  foundations 
upon  the  death  of  all  their  members,  or  of  donations  to  pub- 
lic bodies,  such  as  a  mayor  and  commonalty. 

"  But  such  cases  afford  no  analogy  to  that  before  us. 

'*The  acquisitions  of  real  property  by  a  trading  corpora- 
tion are  commonly  made  upon  a  bargain  and  sale  for  a  full 
consideration  and  without  conditions  in  the  deed ;  and  no 
conditions  are  implied  in  law  in  reference  to  such  convey- 
ances. The  vendor  has  no  interest  in  the  appropriation  of 
the  property  to  any  specific  object,  nor  any  reversion  where 
the  succession  fails. 

**  If  the  statement  of  the  consequences  of  a  dissolution 
Dpon  the  debts  and  credits  of  a  corporation  be  taken  liter- 
ally, there  can  be  no  objection  to  it.  The  members  cannot 
recover  nor  be  charged  with  them  in  a  court  of  law. 

"  But  this  does  not  solve  the  difficulty.  The  question  is^ 
have  the  bona  fide  and  just  creditors  of  a  corporation,  dis- 
solved under  a  judicial  sentence  for  a  breach  of  its  charter, 
any  claim  upon  the  corporate  property  for  the  satisfaction 
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-of  their  debts,  apart  from  the  reservation  in  the  act  of  the 
legislature  which  directed  the  prosecution  ? 

"  Can  the  lands  be  resumed,  in  disregard  of  their  rights, 
by. vendors  who  have  received  a  full  payment  of  their  price, 
and  executed  an  absolute  conveyance? 

^^Can  the  careless,  improvident,  or  faithless  debtor  plead 
the  extinction  of  his  debt,  or  of  the  creditor's  claim,  and 
thus  receive  protection  in  his  delinquency? 

^^  The  creditor  is  blameless ;  he  has  not  participated  in 
the  corporate  mismanagement,  nor  procured  the  judicial 
sentence;  he  has  trusted  upon  visible  property,  acquired  by 
the  corporation  in  virtue  of  its  legislative  sanction.  How 
<3au  the  vendors  of  the  lands,  or  the  delinquent  debtors,  re- 
sist the  might  of  his  equity?" 

It  was  here  held  that  the  old  common  law  rule  had  no 
application  to  the  case  of  a  dissolved  modern  moneyed  cor- 
poration ; — that  the  State  had  no  interest  in  its  property. 

We  have  seen  how  dubious,  was  the  old  common  law  rule, 
and  how  slender  its  basis  in  adjudged  cases,  even  as  appli- 
<;able  to  the  old  common  law  corporations. 

Nevertheless,  it  found  its  ways  into  the  books,  as  a  part 
of  the  law  of  corporations,  at  a  time  when  there  were  none 
but  the  old  common  law  corporations;  and  as  no  case  oc- 
curred calling  for  its  ^exercise  even  as  to  one  of  these,  in 
which  event  it  would  probably  have  been  exploded,  it  oon- 
tinned  to  be  transcribed  by  text  writers  from  their  predeces- 
sors, as  applicable  to  corporations  generally,  even  after  a 
new  species  of  corporations  had  been  evolved  in  the  devel- 
opment of  modern  commerce,  resembling  the  old  common 
law  bodies  only  in  the  generic  attribute  of  arti6cial  person- 
ality,— thereby  justifying  indeed  the  common  designation  of 
both  as  corporations, — but  differing  widely  from  them  in  es- 
sential respects  which  rendered  the  application  to  the 
modern  organisms  of  the  old  rule  as  to  the  conseqnenoes  of 
corporate  dissolution,  absurd  and  impossible. 

The  modern  corporations, — the  banks,  insurance  oompa- 
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nies^  express  companies,  railroad  companies^  steamboat  com- 
panieSy  telegraph  companies,  mining,  manufacturing,  and 
trading  companies, — swarms  of  companies  for  the  prosecu- 
tion of  every  enterprise  under  the  sun  in  which  it  is  con- 
venient to  make  up  the  necessary  aggregate  of  capital  by 
numerous  contributions — these,  unlike  the  boroughs,  the 
monasteries,  etc.,  of  the  olden  time,  are  business  contri- 
vances, to  further  in  the  main  the  individual  interests  of 
those  who  take  stock  in  them. 

They  are  practically  a  sort  of  limited  partnerships. 

Their  capital  is  subscribed  for  definite  purposes  expressed 
in  their  charters,,  and  credit  is  given  them  in  the  confidence 
that  it  will  be  thus  applied.  And  equity  will  compel  the 
proper  application. 

Thus  the  capital  stock  of  a  modern  moneyed  corporation 
is  a  trust  fund,  and  its  business  but  the  management  of  a 
trust.  Its  officers  are  trustees  for  it ;  and  the  corporate  en- 
tity itself  is  essentially  but  a  trustee,  first  for  creditors  and 
then  for  stockholders. 

The  corporation  is  only  a  mnculum  binding  together  a 
congeries  of  ramified  transactions,  rights,  and  liabilities,  and 
presenting  a  central  figure  towards  which,  for  the  purposes 
of  adjustment,  everything  converges. 

Being  but  a  complex  embodied  trust,  the  modern  moneyed 
corporation  is  therefore  emphatically  a  subject  of  equity  jur- 
isprudence, by  reason  of  this  very  feature,  which  the  old 
common  law  corporation  wholly  lacked. 

The  modern  moneyed  corporations  can  prosper  only  in  an 
equitable  mediam.  They  could  no  more  have  developed 
until  the  rigid  old  common  law  regime  had  mellowed  into 
this,  than  the  complex  animals  of  the  present  period  could 
have  flourished  before  the  present  atmosphere  had  super- 
seded the  mephitic  environment  of  the  early  geological  eras, 
adapted  to  the  rude  creations  that  existed  then. 

The  old  common  law  rule  is  given  in  the  books  in  lan- 
guage seeming  to  import  that  it  is  applicable  to  corporations 
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generally,  but  with  the  addendum  that  it  is  obsolete,  and  in- 
applicable to  the  cases  of  the  modern  moneyed  corporations. 

Thus  in  2  Kent,  marg.  p.  307,  the  old  rule  is  given, 
while  it  is  added  in  the  note. : 

"The  death  of  a  corporation  no  more  impairs  the  obliga- 
tion of  contracts  than  the  death  of  a  private  person." 
Citing  Lord  Redesdale  in  Adair  v.  Shaw,  1  Scho.  &  Lef., 
261 ;  Read  v.  Frankfort  Bank,  23  Me.,  318,  etc. 

And  in  Angel  1  and  Ames  on  Corporation,  after  stating 
the  old  rule,  it  is  added  in  sec.  779,  (a) : 

"The  rule  of  the  common  law  in  relation  to  the  effects  ef 
dissolution  upon  the  property  and  debts  of  a  corporation 
has  in  fact  become  obsolete  and  odious.  Practically  it  has 
never  been  applied  in  England  to  insolvent  or  dissolved 
moneyed  corporations.  ...... 

"  Indeed,  at  this  day  it  may  well  be  doubted  whether,  in 
the  view  at  least  of  a  court  of  equity,  it  has  any  application 
to  other  than  public  and  eleemosynary  corporations,  with 
which  it  had  its  origin.  The  sound  doctrine  of  equity  is 
that  the  capital  or  property,  and  debts  due  to  banking,  trad- 
ing, or  other  moneyed  corporation,  constitute  a  trust  fund 
pledged  to  the  payment  of  the  dues  of  creditors  and  stock- 
holders ;  and  that  a  court  of  equity  will  lay  hold  of  this 
fund,  into  whosever  hands  it  may  pass,  and  collect  and  ap- 
ply it  to  the  purposes  of  the  trust. 

"This  strong  equity  is  emphatically  declared  by  the  Su- 
preme Court  of  the  United  States  in  an  important  case  re- 
cently decided  by  that  court ;  and  with  the  non  applicability 
of  the  old  common  law  rule  to  the  case  of  dissolved  joint 
stock,  trading,  and  moneyed  corporations,  forms  in  part  the 
ground  upon  which  equitable  aid  was  given  to  the  creditors 
of  a  state  bank  against  the  State  itself,  as  a  stockholder,  and 
the  sole  stockholder  thereof." 

The  authors,  however,  in  that  part  of  the  text  where  the 
old  rule  is  stated,  refer  to  some  American  cases,  given  at  the 
bottom  of  the  page  in  a  note,  as  if  these  were  authorities  in 
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support  of  the  rule.  Bat  when  scrutioized  not  one  of  them 
will  be  foand  to  be  so  in  reality,  I  have  examined  every 
case  within  my  reach  that  I  have  anywhere  found  thus  re- 
ferred to ;  and  I  have  no  doubt  that  those  I  have  looked 
into  are  fair  specimens  of  all. 

Some  of  them  only  hold,  what  no  one  ever  questioned, 
that  a  defunct  corporation  is  so  far  analogous  to  a  dead 
man  that  a  note  or  a  deed  to  it  is  void,  just  as  would  be  one 
executed  to  a  dead  man ;  and  that  a  suit  cannot  be  pros- 
ecuted at  law  in  favor  of  or  against  a  defunst  corporation, 
any  more  than  it  could  be  in  favor  of  or  against  a  dead 
man. 

But  it  no  more  follows  from  this  that  the  dissolution  of  a 
corporation  extinguishes  debts  due  to  or  from  it  than  it  fol- 
lows that  the  death  of  an  individual  extinguishes  debts  due 
to  or  from  him. 

In  some  other  of  the  cases,  after  the  decision  had  been 
made  upon  other  grounds,  the  judge  delivering  the  opinion 
of  the  court  has  cited  the  old  common  law  rnle  as  conducive 
to  the  same  result;  assuming  indeed  that  this  rule  was  law, 
but  the  rule  not  being  made  the  ground  of  the  decision,  and 
obviously  the  point  not  having  been  argued  as  cutting  any 
figure  in  the  case. 

Here  are  some  of  the  cases,  fairly  selected. 

White  V.  Campbell,  5  Hum.,  38.  Here  Judge  Turley  re- 
ferred to  the  old  rule  as  law.  But  the  case  was  one  where 
a  note,  and  a  deed  of  trust  to  io  secure  it,  had  been  made  to 
a  hank  after  its  dissolution.  So  that  the  decision  was 
merely  that  an  instrument  made  to  a  defunct  corporation  is 
void.     So  would  be  one  to  a  dead  man. 

Ingraham  v.  Teri'y,  11  Hum.,  572.  Here  judgment  had 
been  recovered  by  a  bank.  Afterwards  the  collection  was 
enjoined.  Pending  the  injunction  suit,  the  bank  charter 
expired.  The  court  below  decreed  for  the  complainant, 
upon  the  ground  that  the  bank  judgment  had  perished  with 
the  bank  charter.     But  this  court  held  that  the  act  of  1831 
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'had  veBted  in  the  Superintendent  of  Publio  Instruction  the 
right  to  collect  the  bank  judgment.  Certainly  the  old  com- 
'mon  law  rule  was  not  applied  here. 

Hopkins  V.  Whitesides,  1  Head,  31.  Here  A.  had  ob- 
tained a  charter  for  a  turnpike,  and  done  something  towards 
•constructing  the  road,  when  the  charter  was  forfeited. 
Then  B.  obtained  a  charter  to  tonstruct  the  same  turnpike, 
•subject  to  the  condition  that  A.'s  former  work  should  be 
valued 'and  the  amount  set  apart  to  him  in  stock  in  the  new 
road,  which  was  done.  A  acquiesced  in  this,  taking  the 
certificate  of  stock  and  executing  a  receipt.  But  the  second 
-charter  was  afterwards  forfeited;  and  thereupon  A.  sued 
the  individuals  of  the  second  company  for  the  value  of  his 
-work  on  the  road,  and  it  was  held,  of  course,  that  he  could 
not  recover.  He  had  acquiesced  in  the  arrangement  by 
-which,  in  consideration  of  his  former  work,  he  was  to  be 
made  a  stockholder  in  the  new  company ;  and  certainly  he 
had  no  claim  against  the  members  of  the  company. 

In  each  of  these  cases  the  judge  delivering  the  opinion  of 
the  court  spoke  of  the  old  common  law  rule  as  law ;  but 
assuredly  neither  of  them  is  a  decision  of  the  court  to  that 
•effect. 

Miami  Eocporting  Oo,  v.  Oanoy  13  Ohio,  269,  is  another 
-case  cited  as  an  authority  for  the  rule.  This  decision  was 
simply  that  a  corporation  cannot  after  its  dissolution  prose- 
cute a  suit.     Neither  can  a  man  after  his  death. 

Renick  v.  Bank  W,  Union,  lb.,  298,  is  another  such  case. 
The  decision  was  merely  that  a  defunct  corporation  cannot 
prosecute  a  writ  of  error ;  that  its  trustees  must  be  before 
the  court.  Neither  can  a  dead  man  prosecute  a  writ  of 
^rror.  So  must  his  trustee, — the  administrator  or  execu- 
tor,— be  before  the  court. 

Another  such  case  is  Merrill  v.  Suffolk  Bank,  31  Me.,  57. 
It,  however,  decides  only  that  a  judgment  against  a  deittii«t 
-corporation  is  erroneous.     So  is  one  against  a  dead  man. 

Another  is  Commercial  Bank  of  Natchez  v.  OiOimberMy  8 
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^Sm.  &  Mar.,  44.  Here,  after  the  bank  bad  taken  a  writ  of 
error,  the  corporation  was  dissolved.  But  the  motion  of 
the  trustee  to  revive  in  his  name  was  sustained.  This  was 
placed  upon  a  statute ;  but  the  point  is  that  the  decision  is 
not  an  authority  for  the  rule  in  support  of  which  it  is  cited. 

And  so  on  with  all  the  cases  I  have  been  able  to  find. 
Not  one  really  supports  the  rule ;  and  I  am  confident  that 
there  never  has  been  a  case  in  England  or  this  country 
where  it  has  been  decided  that  the  dissolution  of  a  business 
corporation  extinguishes  its  liabilities. 

In  HighJtower  v.  Thmntony  8  Ga.,  492,  this  subject  was 
very  fully  considered.  There  a  bill  had  been  filed  to  sub- 
ject unpaid  balances  of  subscriptions  to  the  satisfaction  of  a 
corporate  debt.  The  corporation  had  been  dissolved,  and 
there  was  no  saving  statute  to  obviate  consequences.  Here 
then  the  point  was  distinctly  presented. 

It  was  decided  that  the  dissolution  of  the  corporation  did 
not  extinguish  its  liabilities; — that  its  assets  remained 
bound  therefor. 

On  p.  492  the  court  said  : 

''Upon  the  threshold  we  are  met  with  the  common  law 
principle  that  upon  the  dissolution  of  the  corporation  the 
debts  due  to  and  from  it  are  extinguished,  etc.^^ 

They  then  referred  to  the  case  of  the  city  of  London,  8 
8t.  Tr.,  1087,  where  although  the  corporation  was  dissolved 
by  the  revocation  of  its  charter  upon  quo  warranto,  never- 
theless the  liabilities  of  the  corporation  were  not  extin- 
guished. 

Then  they  quoted  and  approved  sec.  1252  of  2  Story's 
Ex.  Jur.,  to  the  efiect  that  the  capital  stock  of  a  corporation 
is  a  trust  for  the  payment  of  its  debts,  and  that 

''  Therefore  if  the  corporation  is  dissolved,  the  contracts 
of  such  corporation  are  not  thereby  deemed  extinguished, 
and  the  creditors  may  enforce  their  claims  against  any  prop- 
erty belonging!:  to  the  corporation  which  has  not  passed  into 
the  hands  of  a  bona  fide  purchaser ;  for  such  property  will 
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be  affected  with  a  trust  primarily  for  the  creditors  of  the 
company." 

On  p.  493  the  court  said : 

'^  In  the  professional  opinion  of  Chancellor  Kent,  read  on 
the  argument  of  NeviU  v.  Bank  of  Port  Gibson,  6  Sm.  & 
Mar.,  513,  he  asserts  that  there  is  not  an  instance  in  the 
English  law  in  which  the  funds  of  an  insolvent  or  forfeited 
moneyed  institution  have  been  permitted  to  be  abandoned, 
and  creditors  denied  redress  and  payment  out  of  them ;  and 
he  adds  that  to  permit  the  odious  and  obsolete  doctrine  of 
ancient  date,  before  moneyed  institutions  were  introduced, 
to  be  now  applied  to  the  dissolution  of  a  bank,  perhaps  by 
its  own  mismanagement  and  abuse,  so  that  all  its  assets  must 
be  considered  as  dispersed  to  the  winds,  without  any  owner 
or  power  anywhere  to  collect  and  justly  apply  them,  would 
be  a  disgrace  to  any  civilized  State." 

By  no  court,  however,  have  these  principles  been  more 
clearly  and  positively  announced  than  by  this,  in  Marr  v. 
Bank  of  W.  Tenn,,  4  Cold.,  476,  from  which  I  quote  the 
following : 

"  The  law  seems  to  be  well  settled  that  whenever  property 
is  devoted  by  private  contract,  or  by  operation  of  law  to 
special  purposes,  to  be  held  for  the  use,  benefit,  or  security 
of  a  particular  person  or  class,  it  thereby  becomes  impressed 
with  a  trust  character,  and  is  to  be  held  in  trust  to  answer 
the  ends  to  which  it  was  appropriated 
.  ^^This  general  doctrine,  under  certain  circumstances,  has 
been  applied  to  banks  and  other  moneyed  corporations. 

"Mr.  Adams,  in  his  excellent  work  on  Equity,  p.  229, 
3d  Am.  ed.,  says:  ^Where  corporate " property  is  directed  to 
be  applied  first  to  certain  specific  purposes,  etc.,  a  trust  at- 
taches to  the  property,  etc' 

"The  same  principle  is  recognized  in  perhaps  stronger 
and  mpre  direct  terms  by  Chancellor  Kent  in  the  2d  vol- 
ume of  his  commentaries  (m.  p.  307,  note  a),  where  it  is 
said :    '  The  rule  of  the  common  law  has  in  fact  become  ob« 
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solete  and  odious.     It  has  never  been  applied  to  insolvent 
or  dissolved  moneyed  corporations  in  England,  etc.' 

^'The  reasons  upon  which  this  doctrine  rests  are  so  forci- 
bly given  by  Judge  Story  in  the  case  of  Wood  v.  Dummer, 
3  Mason^  308^  that  we  take  the  liberty  of  extracting  from 
it  the  following  paragraph .'' 

Then  follows  the  quotation  from  Judge  Story,  to  the 
effect  that  the  capital  stock  of  banks  is  a  trust  fnnd  for  the 
payment  of  its  debts,  and  that  ''on  a  dissolution  of  the  cor- 
poration the  billhoiders  and  the  stockholders  have  each 
equitable  claims/'  those  of  the  billholders  being  prior ;  after 
which  this  court  resume  : 

"The  doctrine  that  the  assets  of  an  insolvent  or  dissolved 
banking  or  other  moneyed  corporation  constitute  a  pledge 
or  trust  fund  for  the  payment  of  the  corporate  debts,  Js  now 
so  firmly  established  upon  the  plainest  principles  of  reason 
and  justice,  as  well  as  authority,  that  it  cannot  be  shaken 
or  brought  into  doubt. 

''The  assets  of  such  an  institution  are  always  liable  for 
its  debts,  etc.  .  .  .  But  if  they  have  been  distributed 
among  stockholders,  or  gone  into  the  hands  of  others  than 
bona  fide  creditors  or  purchasers,  leaving  debts  of  the  cor- 
poration unpaid,  such  holders  take  the  property  charged 
with  the  trust ;  and  a  court  of  equity  will  follow  the  prop- 
erty, and  compel  its  application  to  the  corporate  debts." 
-Citing  2  Story's  Eq.  Jur.,  sec.  1252;  Mumma  v.  Potomac 
a>.,  8  Pet.,  281 ;  Hightower  v.  Thornton,  8  Ga.,  493  j  Na- 
than  V.  Whitlock,  3  Edw.  Ch.,  affirmed  in  9  Paige,  162; 
Wright  v.  Petrie,  1  Sm.  and  Mar.  Ch.,  319;  6  Sm.  and 
Mar.,  513. 

In  Mumma  v.  Potomac  Co,,  the  court  said  that  while  a 
scire  facias  can  no  more  be  maintained  against  a  defunct 
corporation  than  against  a  dead  man,  yet  the  obligations  of 
the  corporation  survive  its  dissolution,  and  "may  be  prose- 
cuted against  any  property  of  the  corporation  that  has  not 
passed  into  the  hands  of  b<ma  fide  purchasers." 
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Lenox  v.  BobertSf  2  Wh.,  373^  has  already  been  cited. 

There  the  Bank  of  the  United  States  previously  to  the 
expiration  of  its  charter  bad  assigned  its  effects  to  trostees, 
and  the  suit  was  brought  by  the  trustees  in  equity^  afler  the 
dissolution. 

But  in  Ourran  v.  Arkansas,  16  How,,  531,  the  court  re- 
ferred to  this  case,  and  said  that  the  appointment  of  the 
trustees  was  not  essential :  that  the  creditors  would  without 
this  have  had  the  same  rights  in  equity  to  follow  the  assets 

as  a  trust  fund  for  their*  benefit. 

t. 

They  added;. 

^^  Indeed,  if  it  be  once  admitted  that  the  property  of  an 
insolvent  trading  corporation,  while  under  the  management 
of  its  officers,  is  a  trust  fund  in  their  hands  for  the  benefit 
of  creditors,  it  follows  that  a  court  of  equity,  which  never 
allows  a  trust  to  fa!il  for  want  of  a  trustee,  would  see  to  the 
execution  of  the  trust,  although  by  the  dissolution  of  the 
corporation  the  legal  title  to  its  property  had  changed." 

That  is,  even  if  the  legal  title  did  vest  in  the  State,  it 
would  be  subject  to  the  trust,  the  property  being  a  trust 
fund. 

The  property  of  the  old  common  law  corporations  not 
being  subject  to  any  trust,  the  legal  title  carried  the  benefi- 
cial interest. 

On  page  528  thejcourt  added : 

''The  obligations  of  its  contracts  (those  of  the  State  Bank 
of  Arkansas),  the  funds  provided  for  their  performance,  and 
the  equitable  rights  of  its  creditors  were  in  no  way  afiected 
by  the  fact  that  a  sovereign  State  paid  in  its  capital,  and 
consequently  became  entitled  to  its  profits.  When  paid  in 
and  vested  in  the  corporation,  the  capital  stock  became^ 
chargeable  at  once  with  the  trusts,  and  subject  to  the  uses 
declared  and  fixed  by  the  charter,  to  the  same  extent,  and 
for  the  same  reasons,  as  it  would  have  been  if  contributed 
by  private  persons." 

On  p.  531,  the  court  cited  and  approved  the  note  in  2 
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Kent,  m.  p.  307,  already  quoted,  to  the  effect  that  the  old 
oommoii  law  rule  never  did  apply  to  insolvent  or  dissolved 
moneyed  corporations,  the  assets  of  which  are  a  trust  fund 
for  the  payment  of  the  debts. 

Our  adversaries  have  wholly  misconceived  the  nature  of 
sections  1492  to  1497,  inclusive,  of  the  Code,  providing  for 
Mrinding  up  corporations. 

Sec.  1492.  '^Whenever  powers,  franchises  and  privileges 
have  been  granted  to  a  corporation,  and  they  are  not  used, 
or  are  assigned  to  others,  in  whole  or  in  part,  such  corpora- 
tion shall  not  be  dissolved  unless  all  the  corporate  property 
has  been  appropriated  to  the  payment  of  its  debts. 

Sec.  1493.  '^All  such  corporations  whose  charters  expire 
by  their  own  limitation,  or  are  annulled  by  forfeiture,  or 
dissolved  for  any  other  cause,  exist  as  bodies  corporate  for 
the  term  of  five  years  after  such  dissolution,  for  the  purpose 
of  prosecuting  or  defending  suits  by  or  against  them,  set* 
tling  their  business,  disposing  of  their  property,  and  divid- 
ing their  capital  stock  ;  but  not  for  the  purpose  of  continu- 
ing the  corporate  business. 

Sec.  1494.  '^Upon  the  dissolution  of  any  such  corpora- 
tion, the  managers  of  its  business  at  the  time  of  dissolution^ 
by  whatever  name  known,  are  the  trustees  of  the  stock- 
holders and  creditors,  unless  other  persons  are  appointed 
by  the  General  Assembly  or  by  a  court  of  competent  au- 
thority ;  and  are  authorized  to  settle  the  afikirs  of  the  cor- 
poration, dis|K>se  of  such  property  as  is  necessary  to  pay  its 
debts,  and  divide  among  the  stockholders  the  money  and 
property  remaining  after  the  payment  of  such  debts  and  the 
necessary  expenses. 

Sec.  1405.  "Such  persons  have  authority  to  sue  for  and 
recover  the  debts  and  property  of  such  dissolved  corpora- 
tion, in  its  corporate  name,  and  are  jointly  and  severally 
responsible  to  its  creditors  to  the  extent  of  the  property 
which  may  come  into  their  hands. 

Sec.  1496.     "On  application  to  a  chancellor,  and  making 
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a  proper  case,  the  power  of  such  trustee,  or  any  person  ap- 
poiutf'd  receiver  of  such  dissolved  corporation,  may  be  con* 
tinued  for  such  length  of  time  beyond  five  years  as  the 
chancellor  may  judge  necessary  for  the  purposes  contem- 
plated in  the  three  preceding  sections. 

Sec.  1497.  "The  Legislature  reserve  the  right  to  amend, 
alter,  or  repeal  any  of  the  provisions  of  this  chapter,  so  as 
not  to  destroy  any  vested  right;  but  in  no  event  shall  the 
remedies  given  against  the  company,  its  stockholders  and 
officers,  be  impaired.'^ 

In  Foster  v.  Essex  Bank,  16  Mass.,  266,  a  similar  wind- 
ing up  act  was  involved,  and  its  nature  explained. 

Mr.  Webster,  whose  view  was  accepted  by  the  court,  said 
that  the  act  merely  gave  a  new  remedy  for  a  "manifest  ex- 
isting right." 

That  without  such  an  act  the  creditors  of  the  corporation 
would  of  course  have  a  right  to  reach  its  assets  in  satisfac- 
tion of  their  debts. 

That  if  the  corporation  should  dissolve  leaving  any  debts 
unsatisfied,  the  creditors  could  follow  the  fund  in  equity, 
and  charge  the  debts  upon  it  in  the  hands  of  those  who 
should  have  possession  of  it. 

That  the  act  allowing  the  use  of  the  corporate  name  for 
three  years  (the  time  allowed  by  the  Massachusetts  statute) 
after  the  dissolution,  for  winding  up  purposes,  was  not  an 
extension  of  the  corporate  life,  but  was  in  the  nature  of  an 
administration.  Thereby  the  proceedings  in  collecting  and 
distributing  the  effects  were  enabled  to  be  conducted  in  the 
corporate  name.  Otherwise  resort  must  have  been  had  to 
equity. 

The  court  said : 

"It  (the  powers  conferred  during  the  additional  three 
years)  is  in  the  nature  of  an  administration  upon  the  estate, 
and  is  only  doing  in  a  more  convenient  form  what  a  conrt 
of  equity  with  competent  powers  might  do;  making  the 
fund  answerable  for  the  debts  which  were  created  on  the 
credit  of  that  fund." 
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In  other  words,  the  assets  of  a  dissolved  corporation  are 
a  trust  fund  for  the  payment  of  its  debts,  and  debts  due  it 
are  a  part  of  its  assets. 

But  a  defunct  corporation  can  no  more  than  a  dead  man* 
either  sue  or  be  sued  at  law.  Therefore  equity  must  lend 
its  aid  to  enable  the  creditors  of  the  corporation  to  collect 
its  debts,  and  apply  them  and  its  other  assets  to  the  satis- 
faction of  their  claims. 

But,  for  the  convenience  of  collecting  the  debts  and  as- 
certaining the  liabilities  in  the  ordinary  mode,  by  suits  at 
law,  the  winding  up  act  constitutes  the  corporation,  dis- 
solved so  far  as  carrying  on  its  business  is  concerned,  the 
administrator  of  its  former  self. 

Thus  the  corporate  name  may  still  be  used  in  suits  to  col- 
lect debts  for  and  against  the  corporation. 

This  is  an  additional  remedy  to  the  more  clumsy  equita- 
ble one,  which  however  remains  unimpaired.  For  it  is  a 
familiar  principle  that  the  jurisdiction  of  equity  is  not  taken 
away  by  supplying  the  defects  in  the  legal  remedy  on  ac- 
count of  which  equity  originally  assumed  jurisdiction. 

If  this  additional  remedy  expire,  this  extinguishes  no 
right.  Simply  the  parties  concerned  must  now  resort  to 
equity,  just  as  they  must  have  done  originally  in  such  case, 
before  the  more  convenient  additional  legal  remedy  was 
given. 

But  all  this  is  wholly  irrelevant  here,  because  in  the 
present  case  no  proceeding  is  based  upon  the  winding  up 
statute. 

Here  a  trust  fund  is  in  the  hands  of  the  court — that  is, 
of  its  receiver, — ^and  he  has  filed  his  bill  asking  to  be  di- 
rected how  to  distribute  it,  and  that  creditors  be  restrained 
from  suing,  and  thereby  wasting  the  fund  in  useless  costs. 

The  bank  was  made  a  party  defendant  to  the  original 
bill ;  but  so  were  all  its  creditors  made  defendants.  The 
bank  was  made  a  defendant  to  the  Cockrill  bill;  but  so 
also  was  Watson,  who  has  possession  of  the  fund. 


564  NASHVILLE : 


State,  and  WatBon,  Truiitee  v.  Bank  of  TenneaMe. 

The  winding  up  act  has  not  been  invoked,  and  it  has 
never  <;ut  any  figure  in  the  cause.  We  do  not  need  the 
corporate  name.  The  person  with  the  trust  ftind  in  his 
hands  and  the  persons  who  are  entitled  to  the  fund,  are  the 
only  necessary  parties. 

The  receiver's  powers  were  derived,  not  from  the  wind* 
iag  up  act,  but  from  the  court;  and  they  will  continue  until 
they  are  withdrawn  by  the  court. 

Does  any  one  imagine  that  they  have  collapsed  ? 

Then  all  the  suits  throughout  the  State  pending  in  his 
name  have  abated.  Then  the  fund  is  now  improperly  in 
his  hands. 

Our  adversaries  seem  to  labor  under  the  delusion  that  the 
five  years  winding  up  provision  is  a  sort  of  statute  of  limi- 
tations, operating  upon  the  life  of  claims  against  the  bank. 

Only  thus  can  their  urging  against  us  the  dissolution  of 
the  bank  be  explained.  They  imagine  that  by  having  in- 
stituted their  proceedings  within  the  five  years  they  suc- 
ceeded in  .stopping  the  running  of  the  supposed  statute  of 
limitations  as  to  themselves. 

The  fallaciousness  of  such  a  conception  of  this  provision 
is  sufficiently  glaring. 

I  think  that  there  can  be  no  doubt  as  to  the  result  of  the 
proceedings  in  this  cause. 

No  creditor  of  the  bank  has  been  barred. 

The  dissolution  of  the  bank  is  immaterial. 

It  had  practically  become  an  utter  nonentity  for  years 
before  its  disembodied  shade  vanished  from  earth. 

All  the  creditors  have  the  right  to  come  in  and  have 
their  claims  passed  upon.     The  billholders  have  priority. 

This  being  declared,  a  reference  will  be  necessary  to  as- 
certain what  bills  and  other  claims  are  outstanding. 

The  decree  will,  I  take  it,  direct  the  clerk  to  make  pub- 
lication, calling  on  the  creditors  to  file  their  claims  within 
a  given  time ;  after  the  expiration  of  which  a  report  will 
be  made  of  the  claims  that  shall  have  been  filed,  and  the 
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diBferibntion   will   commenoe — ^the   noteholders   being  first 
paid. 

Creditors  will  be  let  in  as  long  as  there  is  any  part  of 
tke  fund  undistributed ;  but  if  they  see  fit  to  stay  out  after 
the  oommenoement  of  the  distribution,  they  will  then  have 
DO  just  cause  of  complaint  if  through  their  lachea  they 
oome  to  grief. 


Argument  of  Ed.  Baxtek  for  Holders  of  New 

iaeuE. 

I.  The  bank  notes  held  by  petitioners  are  not  barred  by^ 
the  statute  of  limitations. 

Isi.  Previous  to  the  Code,  the  statute  of  limitations  did 
apply  to  bank  notes;  but  it  was  held  that  the  defendant  was 
bcNind  to  show  that  the  note  was  last  issued  by  the  bank 
more  than  six  years  before  the  suit  was  brought;  and  it  wa& 
also  held  that  the  statute  did  not  begin  to  run  until  demand, 
at  the  counter  of  the  bank,  and  refusal  of  payment  by  the 
bank*  Gh'eer  v.  Perkins,  5  Hum.,  588;  J?*,  and  M.  Bank 
V.  White,  2  Sneed,  486. 

In  the  case  last  cited,  it  was  argued  that  an  exception 
ought  to  be  made  where  a  bank  has  suspended  payment 
of  its  notes,  and  ceased  to  do  business,  upon  the  theory,  ad- 
vanced in  this  case,  that  the  notes  having  ceased  to  circulate 
as  money,  the  reason  for  the  exemption  ceased  at  the  same 
tioM.  But  this  court  replied  that  the  bank  ought  not  to 
have  the  power  to  make  a  case  at  its  own  pleasure  for  the 
operation  of  the  statute,  and  that  the  exemption  from  the 
statute  applied  as  well  when  the  bank  was  suspended  as 
when  it  was  in  full  operation. 

Finally,  the  Legislature,  in  order  to  remove  all  doubt 
upon  the  subject,  expressly  excepted  from  the  operation  of 
the  statute  all  notes  '^  issued,  or  put  in  circulation  as  money .'^ 
See  Code,  sec.  2779. 
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Therefore,  whenever  it  is  shown  that  a  note  was  originally 
^^  issued;  or  put  in  circulation,  as  money/'  it  is  immediately 
excepted  from  the  statute,  whether  it  is  still  circulating  as 
money  or  not;  and  whether  the  bank  is  still  in  operation, 
or  has  suspended ;  or,  as  in  this  case,  is  hopelessly  insolvent. 

The  Legislature  doubtless  thought  that,  notwithstanding 
the  insolvency  of  the  bank,  the  notes  still  "  remain  in  the 
hands  of  innocent  holders,  as  the  representatives  of  the 
values  originally  received  by  the  bank  for  them,  subject  to 
the  continuing  liability  and  promise  of  the  bank  for  their 
ultimate  payment;  and  that  it  would  be  wrong  to  allow  a 
bank  to  avail  itself  of  the  statute  of  limitations  to  avoid 
the  payment  of  its  notes,  and  then  appropriate  the  property 
and  effects  of  the  bank  to  the  individual  benefit  of  the 
-owners  of  the  stock,  in  defiance  of  the  just  claim  of  cred- 
itors/' Such  was  the  reasoning  of  this  court  in  the  case  of 
the  Farmers  and  Mechanics'  Ba/nk  v.  White,  2  Sneed,  486, 
and  it  doubtless  induced  the  Legislature  to  pass  the  la^r 
taking  such  notes  entirely  out  of  the  operation  of  the  statute 
of  limitations. 

It  is  argued,  however,  that  this  court  ought  to  amend  the 
section  of  the  Code  2779,  by  adding  thereto  these  words : 
^^and  so  used  during  the  time  the  bar  is  sought  to  be 
pleaded,"  so  that  it  would  read,  as  amended :  "  notes  issued, 
or  put  in  circulation  as  money,  and  so  used  during  the  time 
the  bar  is  sought  to  be  pleaded." 

This  attempt  at  judicial  legislation  is  supposed  to  have  a 
precedent  in  the  case  of  The  Staie  v.  Turnpike  Company,  2 
Sneed,  92. 

But  it  will  be  seen  that  the  court  resorted  to  a  liberal 
oonstruction  of  the  statute  '^in  reference  to  the  ease  and 
convenience  of  the  town  and  its  vicinage,  which  would  be 
greatly  annoyed  by  a  toll-gate  so  near  that  they  must  con- 
stantly pass  it  in  their  intercourse  and  business  affairs."  In 
such  grants  to  corporations,  the  rule  of  construction  is 
^Miberal  in  favor  of  the  public,  and  strict  as  against  the 
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grantees.^'  Cooley  on  Con.  Lim.,  395,  n;  Potter's  Dwarris,. 
256.  Bat  in  construing  statutes  of  limitations,  nothing  is 
better  settled  than  that  the  Legislature  having  made  no  ex- 
ception, the  courts  can  make  none.  Guion  v.  Academy ,  4 
Yerg.,  253;  Girdner  v.  Stephens,  1  Heis.,  289.  Chancellor 
Kent  says  that  'Mt  is  contrary  to  the  established  rule,  both 
in  law  and  equity,  to  depart  from  the  plain  meaning  and 
literal  expression  of  these  statutes.^'  Angell  on  Limitation,, 
sec.  485,  5th  edition. 

2d.  The  injunction,  under  the  original  bill,  enjoined  ^^all 
persons  from  sueing  out  any  writ  against  said  bank  or  its 
trustee,  either  original,  intermediate,  or  final,  or  commencing 
any  legal  proceedings  whatever  against  either,  in  any  court 
of  law^  or  equity  in  the  State  of  Tennessee  or  elsewhere.'^ 
This  injunction  has  never  been  dissolved  or  modified. 

The  Code,  sec.  2756,  enacts  that  "when  the  commence- 
ment of  an  action  is  stayed  by  injunction,  the  time  of  the 
continuance  of  the  injunction  is  not  to  be  counted.''  And 
independent  of  the  Code  the  injunction  has  the  effect  of 
sospending  the  statute  of  limitations,  and  a  plea  of  the 
statute  in  an  injunction  case  is  of  no  avail.  High  on  In- 
junctions, sec.  20. 

Mr.  Story  says :  "  If  a  party  should  apply  to  a  court  of 
equity,  and  carry  on  an  unfounded  litigation,  protracted 
under  circumstances,  and  for  a  length  of  time,  which  should 
deprive  his  adversary  of  his  right  to  proceed  at  law,  on  ac- 
oount  of  the  statute  of  limitations  having  in  the  intermediate 
time  run  against  it,  courts  of  equity  would  themselves  sup- 
ply, and  administer  within  their  own  jurisdiction,  a  substi- 
tute for  that  original  legal  right  of  which  the  party  had 
been  thus  deprived,  and  by  their  decree  give  him  the  fullest 
benefit  of  it.''     2  Story's  Eq.  Jur.,  sec.  1521. 

Here  Mr.  Watson  filed  his  bill  to  have  the  assignment 
executed  '^  according  to  the  uses  and  trusts  of  said  assign- 
ment, and  acts  of  the  Legislature  under  which  it  was  made," 
and  though  he  offers  to  allow  any  creditor  to  come  in  as  co- 
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complainaot,  yet  no  creditor,  whose  debt  was  cootraeted 
after  May  6,  1861,  could  consent  to  join  as  complainant  in 
a  bill  which  sought  the  execution  of  the  uses  and  trusts  de- 
clared in  the  assignment,  which  expressly  excluded  all  de- 
mands created  after  May  6,  1861.  It  was  impossible  for 
any  of  these  petitioners  to  have  come  in  as  complainants  in 
the  original  bill,  without  asking  for  the  enforcement  of  the 
very  trusts  which  they  have  always  insisted  were  illegal  and 
void. 

It  said,  however,  that  all  the  creditors  of  the  bank,  who 
would  not  come  in  as  complainants,  were  made  defendants 
to  the  original  bill,  either  by  name  and  process,  or  by  general 
description  and  publication,  and  called  upon  to  file  their 
claims.     To  this  we  say — 

1st.  This  was  but  a  part  of  the  prayer  of  the  bill ;  no 
order  of  publication  was  ever  made  by  the  court,  nor  pub- 
lished by  the  clerk.  No  decree  has  ever  been  made  per- 
mitting creditors  to  file  claims,  much  less  requiring  them  to 
do  so. 

2d.  No  creditor  could  come  in  whose  debt  was  excluded 
by  tho  trusts  specified  in  the  assignment,  except  as  a  defend- 
ant. He  is  enjoined  from  commencing  any  independent 
proceedings  in  that  court,  or  any  other  court,  either  in  this 
state  or  elsewhere.  The  statute  does  not  compel  a  man  to 
accept  a  defendant's  position  in  his  adversary's  cause  to 
assert  his  own  right  against  that  adversary.  The  law  allows 
a  plaintiff  to  commence  his  own  action,  and  if  the  com- 
mencement of  that  action  is  stayed  by  his  opponent's  in- 
junction, the  time  of  the  continuance  of  that  injunction  is 
not  to  be  counted. 

3d.  If  the  prayer  of  the  bill,  without  more,  made  all  the 
creditors  parties  in  such  a  sense  as  to  authorize  them  to  as- 
sert their  claims  against  the  bank,  then  being  before  the 
court  from  the  filing  of  the  bill,  of  course  the  statute  ceased 
<to  run  against  them  from  that  time. 

In  the  language  of  Justice  Story,  these  oredhora 


DECEMBER  TERM,  1876.  659 

State,  and  Watson,  Trustee  v.  Bank  of  Tennessee. 

brought  before  the  court  by  Mr.  Watson^  and  enjoined  from 
asserting  any  rights  in  hostility  to  the  trusts  declared  in  the 
assignment;  those  trusts  have  been  declared  invalid  by  the 
court;  but,  pending  this  litigation,  it  is  said  our  right  of 
action  has  been  barred  by  the  statute  of  limitation ;  but  if 
this  were  true,  this  court  ^' would  administer  within  its  own 
Jurisdiction  a  substitute  for  that  original  legal  right,  of 
which  we  had  thus  been  deprived.^' 

4th.  CockrilFs  cross-bill  was  filed  '*on  behalf  of  all  the 
creditors  of  the  bank  who  would  come  in  under  it.''  It  is 
true  he  was  a  depositor,  but  depositors  were  as  much  inter- 
ested as  noteholders  in  attackine  the  trusts  of  the  assign- 
ment in  favor  of  the  school  fund.  The  cross-bill  made  no 
<}uestion  with  noteholders,  but  prayed  that  the  assets  might 
be  administered  *^  according  to  the  rights  of  the  parties  as 
they  may  be  ascertained  by  the  court,  but  not  according  to 
the  terms  of  the  assignment.''  Every  creditor  interested  in 
attacking  the  preference  in  favor  of  the  school  fund  had  the 
right  to  come  in  under  that  cross-bill.  ^^  A  bill  filed  by  one 
creditor  as  plaintiff  in  behalf  of  himself  and  others,  will 
prevent  the  statute  from  running  against  any  of  the  credit- 
ors who  come  in  under  the  decree.  Angell  on  Limitations, 
sec.  331,  5th  edition ;  Hicks'  Chancery  Practice,  Addenda, 
193;  2  English  Condensed  Chancery  Reports,  197. 

There  is  an  analogy  between  bills  of  this  kind  and  those 
£led  to  wind  up  the  insolvent  estate  of  deceased  individuals. 
The  statute  expressly  fixes  the  time  when  creditors'  claims 
shall  be  filed  against  deceased  persons;  but  there  is  no  such 
statute  regulating  the  practice  under  creditors'  bills  filed  to 
wind  up  a  trust.  The  practice  of  the  English  Chancery 
Court  remains  unaltered  in  this  State,  except  in  regard  to 
the  estates  of  deceased  parties;  and  under  the  English 
practice  the  court  first  makes  an  order  on  creditors  to  come 
in  before  the  Master  and  file  their  claims  within  a  reason- 
able time  (which  has  not  been  done  in  this  case) ;  and  even 
tben  the  creditor  may,  if  he  can  show  that  he  was  not  guilty 
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of  wilful  default,  come  in  at  any  time  before  the  fund  is 
actually  distributed.  Story's  Equity  Pleadings,  sec.  106, 
p.  117,  note  1,  8th  edition. 

II.  The  personal  and  real  property  of  the  bank  has  not 
become  vested  in  Mr.  Watson  as  trustee  under  the  statute 
of  limitations,  so  as  to  deprive  the  creditors  of  the  bank  of 
their  rights  in  regard  to  it. 

1st.  The  Code,  sec.  1974,  requires  every  trustee,  before 
entering  upon  the  discharge  of  his  duty,  to  give  bond,  etc., 
which  Mr.  Watson  did  not  give,  owing  to  its  enormous 
magnitude.  The  legal  title  vested  in  him  as  trustee,  and  he 
may  have  taken  original  possession  as  trustee  at  the  date  of 
the  assignment,  April  4, 1866 ;  but  he  was  appointed  receiver  ' 
May  21,  1866,  and  gave  bond  for  the  faithful  execution  of 
his  duties,  and  ^*  to  comply  with  and  perform  the  orders  and 
decrees  of  the  court,  from  time  to  time.''  By  another  de- 
cree he  was  confirmed  in  the  office  of  receiver,  and  directed 
to  go  under  the  orders  and  decrees  of  the  court  to  the 
execution  of  said  trust. 

It  is  clear  that,  however  the  possession  may  have  been 
acquired,  he  has  held  it,  not  as  trustee,  but  as  receiver;  that 
the  property  has  been  in  cuatodia  Ugis,  and  that  be  would 
be  estopped  from  setting  up  a  claim  under  the  statute  of 
limitations,  either  for  himself  or  for  any  one  else  than  those 
who  may  be  declared  entitled  to  the  fund,  under  the  orders 
and  decrees  of  the  court  from  which  he  received  his  appointr 
ment.     Moore  v.  Crockett,  10  Hum.,  367. 

2d.  Watson's  answer  avers  that  he  has  held  the  property 
under  the  trust  deed,  and  in  hostility  to  petitioners'  rights, 
but  it  is  evident  that  the  averment  that  he  has  held  in  hos- 
tility to  them  is  a  legal  inference  of  his,  drawn  by  him 
from  the  fact  that  he  held  under  the  trust,  and  which  upon 
its  face  excluded  petitioners  from  sharing  in  the  fund.  No 
one  ever  questioned  the  validity  of  the  assignment  so  far  as 
it  was  a  mere  conveyance  of  property,  but  it  was  insisted, 
and  so  decided  by  this  court,  that  it  was  void  so  far  as  it  at- 
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tempted  to  exclude  the  claims  of  the  creditors  aod  prefer 
the  school  fund.  Now,  when  we  strike  out  these  illegal 
and  void  provisions,  the  trust  deed,  as  expurgated,  stands  as 
a  valid  assignment  of  the  property  to  Watson  from  the 
bank,  and  in  the  language  of  this  court  at  the  last  term,  he 
holds  the  assets  as  ^'  a  trust  fund  applicable  to  the  payment 
of  the  debts  of  the  bank,"  in  the  order  of  priority  directed 
by  the  court  in  that  decree.  In  holding  *^  under  the  trust 
deed,"  he  must  have  held  subject  only  to  such  uses  and 
trusts  of  the  deed  as  were  lawful  and  valid,  and  they  having 
been  ascertained,  his  possession  enures  to  their  benefit,  and 
neither  he  nor  any  one  else  will  be  allowed  to  controvert  it. 
*  3d.  Under  sec.  1494  of  the  Code,  after  the  dissolution  of 
the  bank,  its  power  to  control  its  assets  ceased,  nor  did  the 
Legislature  have  the  power  to  direct  their  appropriation; 
but  on  the  contrary^  so  soon  as  the  dissolution  of  the  bank 
occurred,  its  assets,  by  express  legislation,  became  a  trust 
fund  for  creditors,  and  whoever  had  them  in  charge  became 
a  trustee  for  the  statutory  beneficiaries. 

4th.  If  the  argument  of  our  opponents  is  sound,  it  would 
follow  that  the  entire  assets  of  the  bank  would  go  to  the 
school  fund  as  the  first  preferred  claim  in  the  assignment, 
and  the  depositors,  as  well  as  noteholders,  would  be  deprived 
of  everything.  But  this  court  has  already  decided  that  the 
school  fund  was  not  entitled  to  any  preference,  but  on  the 
contrary,  is  itself  a  part  of  the  assets  of  the  bank,  to  which 
the  creditors  of  the  bank  had  the  right  to  look  for  the  col- 
lection of  their  debts.  To  give  these  assets  to  the  school 
fiind  by  a  decree  at  this  term  would  be,  in  substance,  a  re- 
reversal  of  the  decree  of  the  last  term. 

5th.  It  is  clear  that  if  the  claim  of  the  noteholders 
on  the  real  estate  was  barred  in  seven  years,  their 
claim  on  the  personalty  of  the  bank  was  barred  in  three 
years  from  January  1,  1867.  The  answer  of  Duncan  and 
Atchison  was  not  filed  until  December  3,  1872,  and  there- 
fore, under  the  opposing  argument,  they  would  not  have 
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been  entitled  to  any  part  of  the  personal  assets ;  but  this 
court  decided  that  they  were  entitled  to  payment  out  of  the 
assets  of  the  bank  without  making  any  distinction  between 
personal  and  real  assets.  The  decree  of  the  last  term  has, 
therefore,  in  effect,  settled  this  point  in  our  favor,  and  it 
-cannot  now  be  reopened. 

III.  The  expiration  of  the  bank  charter  does  not  affect 
the  right  of  petitioners  to  the  relief  prayed  by  them. 

1.  It  is  true  that  this  court,  in  1844,  quoting  from  the 
text  of  the  second  edition  of  Kent's  Commentaries,  did  de- 
cide, that  upon  the  expiration  of  the  charter  of  the  old  Bank 
of  Tennessee,  the  debts  due  to  and  from  the  corporation 
were  all  extinguished.  5  Hum.,  39.  That  case  is  cited 
approvingly  in  1  Head,  33,  where  it  is  said  that  the  debts 
due  to  and  from  a  corporation  are  all  extinguished,  without 
some  provision  in  the  charter  or  some  general  law  to  pre- 
vent it. 

In  the  case  of  Ingraham  v.  Terryf  11  Hum.,  572,  it  ap- 
peared that  the  legislature  had  directed  that  all  the  fiinds  of 
the  State  Bank,  in  the  hands  of  various  persons,  be  paid  to 
the  superintendent  of  public  instruction  for  the  use  of  com- 
mon schools,  and  that  he  had  caused  a  judgment  to  be  taken 
in  the  name  of  the  bank  against  one  of  the  debtors.  After 
the  bank's  charter  expired,  the  debtor  raised  the  point  that 
the  debt  was  extinguished,  but  the  court  held  that  the 
statute  vested  the  superintendent  with  the  right  to  collect 
the  claim  againsc  the  debtor,  and  that,  though  the  judgment 
was  in  the  name  of  the  bank,  a  court  of  chancery  would 
hold  that  the  superintendent  was  the  equitable  assignee  of 
the  debt  for  the  use  of  public  instruction,  and  entitled  to 
enforce  its  collection. 

In  other  words,  the  principle  that  the  debts  due  to  and 
from  a  corporation  are  extinguished  by  its  dissolution,  is 
confined  to  a  case  between  the  corporation  and  its  debtor, 
where  the  rights  of  third  persons  have  not  intervened.  Bat 
^here  the  assets  have  been  assigned,  either  for  the  benefit 
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of  creditors,  as  in  this  case,  or  for  the  benefit  of  common 
schools^  as  in  the  case  cited,  the  principle  does  not  apply. 
The  assets  cease  to  belong  to  the  bank,  and  while  it  may  re- 
main the  nominal  payee  of  debts  due  to  it,  yet  in  fact,  such 
^ebts  in  equity,  belong  to  the  beneficiaries  under  the  assign- 
ment, and  in  a  court  of  chancery  they  are  regarded  as  the 
real  owners,  and  may  sue  for  and  collect  them  in  their  own 
names. 

If  the  assignment  of  the  assets  of  a  bank  for  the  benefit 
of  third  persons  has  the  effect  to  keep  alive  the  debts  due  to 
the  bank,  it  would  also  have  the  effect  to  keep  alive  debts 
due  from  the  bank,  for  otherwise  a  debtor  would  lose  the 
benefit  of  any  set-off  he  might  have. 

Under  the  act  of  1853-4,  ch.  90,  Code,  sec.  1494,  upon 
the  dissolution  of  any  corporation,  the  managers  of  the  busi- 
ness of  such  corporation,  at  the  time  of  its  dissolution,  by 
whatever  name  known,  are  the  trustees  of  the  stockholders 
and  creditors,  unless  other  persons  are  appointed  by  the 
General  Assembly,  or  by  a  court  of  competent  authority, 
and  are  authorized  to  settle  the  affairs  of  the  corporation, 
dispose  of  such  property  as  is  necessary  to  pay  its  debts,  and 
divide  among  the  stockholders  the  money  and  property  re- 
maining after  the  payment  of  such  debts  and  the  necessary 
expenses. 

'  Such  persons  are  jointly  and  severally  responsible  to  the 
creditors  to  the  extent  of  the  property  which  may  come  into 
their  hands.     Code,  sec.  1495. 

Whatever  may  have  been  the  law  in  this  State  previous 
to  the  passage  of  that  act,  it  is  manifest  that  the  dissolution 
of  a  corporation  does  not  now  have  the  effect  to  extinguish 
debts,  whether  they  be  one  to  or  from  this  corporation. 
Those  which  are  due  to  the  corporation  are  to  be  sued  for 
by  said  trustees,  and  when  recovered,  are  to  be  applied  by 
them  to  the  payment  of  the  debts  due  from  the  corporation. 
And  it  is  not  until  ** after  the  payment  of  such  debts''  that 
the  trustees  can  distribute  anything  among  the  stockholders. 
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Curran  v.  State  of  Arkansas ,  15  How.,  311,  312;  MarrY, 
Bank  of  West  Tennessee,  4  Cold.,  472 ;  Bacon  v.  Bobertsonf 
18  How.,  480,  483. 

vlt  is  argued,  however,  that  even  if  it  be  trae  that  the 
debts  due  from  a  corporation  do  survive  its  dissolution,  yet 
they  do  not  survive  it  longer  than  five  years  after  the  expi- 
ration of  its  charter.  And  that  if  any  creditor  desires  to 
keep  his  debt  alive,  he  must  apply  to  a  Chancellor  to  con- 
tinue the  trustees  in  power  beyond  the  five  years  limited  by 
the  Code.     To  this  we  reply : 

1st.  There  is  no  limitation  as  to  the  debts  due  the  credit- 
ors ;  but  a  limitation  upon  the  power  of  the  trustees  "  to  sue 
for  and  recover  the  debts  and  property  of  such  dissolved 
corporation  in  its  corporate  name."  At  common  law,  upon 
the  death  of  a  corporation,  a  suit  at  law  could  not  be  brought 
in  its  corporate  name  any  more  than  in  the  name  of  a  dead 
man.  But  still,  as  held  by  this  court  in  the  case  o(  Ingra- 
ham  V.  Te7ry,  11  Hum.,  576,  577,  if  the  corporate  assets  had 
been  assigned  in  trust  for  the  benefit  of  others,  the  benefi- 
ciaries could,  notwithstanding  the  death  of  the  corporation, 
come  into  equity,  and  enforce  the  collection  of  the  assets  in 
their  own  name. 

To  save  the  expense  and  delay  of  resorting  to  equity,  the 
Code,  sees.  1495, 1496,  authorized  the  trustees  to  sue  for  the 
assets  at  law  in  the  corporate  name ;  and  this  power  to  sue 
at  law  was  continued  for  five  years,  and,  if  necessary,  the 
Chancellor,  upon  a  proper  application,  might  extend  the 
power  for  a  longer  time.  If  no  such  application  was  made, 
the  power  of  the  trustees  to  sue  at  law  in  the  corporate  name 
expired ;  but  their  original  rights  to  go  into  equity  for  the 
collection  of  the  assets  remained  unaffected. 

This  is  the  obvious  meaning  of  our  statute;  no  more,  no 
less. 

Upon  the  civil  death  of  a  corporation,  unless  there  be 
some  statute  to  the  contrary,  no  suit  can  be  brought  against 
it  upon  any  debt  due  from  it,  and  for  the  simple  reason  that 


DECEMBER  TERM,  1875.  565 

State,  and  Watson,  Trustee  v.  Bank  of  Tennessee. 

there  is  no  one  to  sue.  But  the  debts  due  from  the  corpora- 
tion, while  they  may  be  extinguished  as  to  the  corporation, 
are  not  extinguished  as  to  its  property,  any  more  than  are 
the  debts  of  a  man  extinguished  by  his  death  as  to  the  estate 
left  by  him.  In  the  language  of  the  Supreme  Court  of  the 
United  States, ''  The  obligation  of  those  contracts  survives, 
and  the  creditors  may  enforce  their  claims  against  any  prop- 
erty belonging  to  the  corporation  which  has  not  passed  into 
the  hands  of  bona  fide  purchasers,  but  is  still  held  in  trust 
for  the  company,  or  for  the  stockholders  thereof,  in  any 
mode  permitted  by  the  local  laws.  Mannassa  v.  Potomac 
Co.,  8  Pet.,  286 ;  Railroad  Co.  v.  Howard,  7  Wall,  410. 
The  mode  in  which  our  local  laws  permit  such  property  to 
be  held  in  trust  for  the  stockholders  and  creditors,  is  shown 
by  sec.  1494  of  the  Code. 

Suppose  our  opponents  were  right  in  their  position,  what 
would  be  the  consequences?  In  the  first  place,  the  debts 
due  from  the  bank  to  the  depositors,  would  be  extinguished, 
as  well  as  those  due  the  noteholders.  The  fact  that  some 
depositors  have  filed  their  claims,  and  have  even  obtained 
decrees  in  the  cause,  would  not  avail  them.  Tkie  literal  lan- 
guage of  their  case  is  that  all  debts  due  from  the  corporation 
are  extinguished,  and  that  this  applies  as  well  to  judgments 
and  decrees  as  to  simple  contract  creditors,  was  expressly 
decided  in  the  case  of  Manna^aa  v.  Potomac  Co,,  8  Pet., 
286.  The  debt  to  the  common  school  fund  would  also  be 
extinguished,  and  the  assets  would  be  left  for  the  State,  as 
the  sole  stockholder  of  the  bank. 

But,  then,  under  another  position  assumed  by  our  oppo- 
nents, Mr.  Watson  could  say  that  he  has  held  the  assets  for 
the  creditors  and  adversely  to  the  State  as  a  stockholder; 
and  having  first  defeated  the  creditors,  by  insisting  that 
their  debts  were  extinguished,  and  then  defeating  the  State 
as  a  stockholder,  by  relyiug  on  the  statute  of  limitation,  he 
would  secure  the  entire  assets  of  the  bank  for  himself. 

Another  di£Sculty  suggests  itself.     The  same  rule  which 
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extinguishes  the  debts  due  from  the  baok^  extinguishes  all 
all  debts  due  to  the  bank^  and  nine-tenths  of  the  assets  con- 
sists in  debts  due  from  third  persons  to  the  bank.  The  real 
estate  of  the  bank  would  revert  to  the  original  grantors^  and 
a  litigation  which  has  lasted  for  a  decade  would  end,  at  last^ 
in  no  practical  benefit  to  any  of  the  parties  concerned. 
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N.  G.  Conn  v.  Ed.  Scbugos. 

Justices'  Juixjment.  Words  descriptive  of  person.  Correction,  Where  a 
note  on  which  a  judgment  was  based  evidenced  the  individual  indebt* 
ednesB  of  the  maker,  and  the  words  "trustee,"  etc.,  being  merely 
descriptive  of  the  person  making  the  note,  a  subsequent  correction  of 
the  judgment,  by  adjudging  the  defendant  personally  liable,  was  im- 
material, and  neither  enlarged  nor  contracted  its  legal  force,  but 
where  the  word  trustee  is  annexed  to  the  name  of  a  defendant  to  show 
that  his  liability  is  fiduciary,  and  not  personal,  the  result  would  be 
difierent  upon  correction  of  the  judgment  by  the  justice. 

Case  cited :     Caster  v.  Wolfey  1  Heis.,  694. 


FROM.    WILLIAMSON. 


Appeal   from   Circuit   Court.       Wm.   P.   Martin,   J* 
Miller  and   Fowlkes  for  plaintiff. 
Campbell,  McEwen  and    Bullock  for  defendant. 
Mayfield,  8p.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  recovered  a  judgment  before 
R.  M.  Magness,  a  justice  of  the  peace  for  Williamson 
county,  on  the  25th  of  May,  1872,  against  defendants 
in  error  for  $66.11  and  costs  of  suit.  This  judg- 
ment was  rendered  upon  a  promisory  note  made  by 
the  defendant  under  the  name  and  description  of  '^£. 
Scruggs,  trustee  of  N.  P.  Crutcher,"  and  the  justice 
enters   up  judgment   as   follows : 

"N.  G.  Conn  t7.  Ed.  Scruggs,  trustee  of  Nancy  P. 
Crutcher,  judgment  for  the  plaintiff  against  defendant 
for   $66.11    and   costs.'^ 
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On  the  18th  of  August,  1873,  the  plaintifiF  gave 
the  defendant  notice  that  he  would,  on  the  —  day 
of  said  month,  apply  to  said  justice  to  correct  said 
judgment  so  as  to  authorize  an  execution  against  the 
proper  goods  and  chattels,  lands  and  tenementH,  of 
said  defendant,  and  on  the  30th  of  August,  1j873,  said 
justice    made   this    order: 

"N.  G.  Conn  v.  Ed.  Scruggs,  trustee  of  Nancy  P, 
Crutcher.  In  this  case  it  is  considered  by  me  that 
the  motion  to  correct  said  judgment,  that  the  defend- 
ant being  personally  bound  upon  the  note  upon  which 
this  suit  is  predicated,  the  same  should  stand  N.  G. 
Conn  V,  Ed.   Scruggs,  which  colrection  is  hereby  nqade." 

From  this  action  of  the  justice  the  defendant 
prayed  and  obtained  an  appeal  to  the  Circuit  Court 
of  said  county,  and  at  the  July  terra,  1874,  of  said 
court,  on  motion  of  said  defendant,  the  action  of  said 
justice  on  the  30th  of  August,  1873,  aforesaid,  was 
declared  a  nullity  and  the  proceedings  in  that  behalf 
quashed,  and  to  reverse  this  the  plaintiff  in  error 
prosecutes   his   appeal    to   this   court. 

The  note,  for  the  collection  of  which  the  original 
action  was  instituted,  evidenced  the  individual  indebt- 
edness of  the  maker;  the  superadded  words  *Hrustee 
of  N.  P.  Crutcher,"  are  to  be  taken  as  simply  des- 
criptive of  the  person.  Carter  v.  Woljcy  1  Heis.,  694, 
and   authorities   there   cited. 

The  words  ".trustee,  etc.,"  there,  being  merely 
descriptive  and  not  subserving  the  purpose  of  creat- 
ing a  liability  on  the  part  of  the  alleged  benefi- 
ciary  or   others   than    a    personal    liability    on    the    part 
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of  the  maker^  it  is  difficult  to  see  how  they  are  to 
have  greater  force  and  effect  when  employed  in  the 
judgment,  but  as  before,  they  are  and  remain  des- 
criptive. 

It  will  follow  then  that  the  supposed  correction 
was  quite  immaterial,  and  neither  enlarged  or  con- 
tracted the  legal  force  of  the  judgment.  But  it  seems 
that  the  motion  was  made,  and  the  correction  had 
upon  the  supposition  that  the  justice  had  erred  in  ren- 
dering the  judgment  of  25th  of  May,  1872,  by,  in 
substance,  adjudging  the  defendant  liable  in  his  fidu- 
ciary capacity  and  not  individually,  and  if  this  were 
so  it  would  be  such  error  of  conclusion  as  to  the 
legal  liability  of  the  defendant  upon  the  note,  the 
basis  of  the  action  as  could  not  be  corrected  in  the 
mode  attempted,  at  all  events  after  such  a  lapse  of 
time. 

We   affirm    the  judgment   of  the    Circuit  Court. 


Peter   Adkinson,   alias   Lewis    White  v.   State  op 

Tennessee. 

1.  Criminal  Law.  Burglary.  The  Code  definition  of  burglary,  and  the 
statiite8  on  the  nubjeot,  do  not  apply  to  the  case  of  a  party  who,  se- 
creting himself  in  a  mansion  house  by  night  with  intent  to  commit  a 
felony,  is  discovered,  and  to  enable  himself  to  escape  by  flight  from 
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the  house  opens  or  unlocks  a  door.    There  must  he  a  breaking  as  well 
as  an  entry  in  order  to  make  the  offense. 

Code  cited :  Sec.  4672-4. 

Authorities  cited :   Cooly's  Black.,  book  4,  226-7 ;  Wheaton  Cr.  Law, 
1636-46. 

2.  Same.  Breaking  afta-  entry.  Sec.  4674  of  the  Code  cannot  mean  that 
breaking  after  abandonment  of  the  purpose,  and  for  a  different  pur- 
pose than  the  commission  of  of  a  felony,  shall  be  referred  arbitrarily 
to  the  felonious  design.  A  party  who  by  tresspass  enters  a  house 
with  design  to  steal,  who  changes  his  mind  and  abandons  that  pur- 
pose, but  in  going  out  unlocks  a  door  for  egress,  would  not  be  guilty 
of  burglary. 


FROM    DAVIDSON. 


Appeal  from  Criminal  Court.      Thos.  N.  Fbazier,  J. 

Attorney  General  Heiskell  for  State. 

No  counsel   named   for  defendant. 

Freeman^  J.^  delivered  the  opinion  of  the  court. 

This  is  an  indictment^  charging  that  defendant  un- 
lawfully, feloniously  and  burglariously  did  break  and 
enter  the  mansion  house  of  Margaret  Mallon,  in  the 
night  time,  with  the  unlawful  and  felonious  intent, 
then  and  therein,  her,  the  said  Margaret  Mallon,  un- 
lawfully, forcibly,  feloniously,  and  against  her  will,  to 
ravish  and  have  carnal  knowledge  of,  against  the  peace 
and   dignity   of  the   State,   etc. 

The  jury  found  defendant  guilty  as  charged,  and 
affixed  punishment  in  the  penitentiary  for  twelve  years 
and   six    mouths. 

The   facts   shown    are   substantially   as   follows: 

Mrs.   Mallon,   a   widow    lady,   kept    a    grocery  store 
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ID  NaBhville  in  the  front  part  of  her  house;  her. bed- 
room and  kitchen  were  in  the  rear  part  of  the  build- 
ing. On  the  day  of  the  alleged  offense  the  back 
doors  of  the  house  were  open,  as  well  as  the  windows^ 
and  remaining  so  until  about  ten  o'clock  at  night. 
About  this  time  she  closed  the  front  doors,  went  into 
the  back  part  of  the  house,  let  down  the  windows^ 
shut  the  doors  and  locked  them  on  the  inside,  leav- 
ing the  keys  in  the  locks.  She  then  went  to  her 
bed  and  moved  it  from  the  wall  in  order  adjust  the 
mosquito  bar,  when  she  felt  the  bed  strike  against 
something  under  it,  which  she  then  supposed  to  be  a 
dog.  She  went  into  the  front  room,  got  a  candle 
and  returned.  On  looking  under  the  bed  she  saw  the 
defendant  lying  on  his  side  with  a  large  pocket  knife 
open  in  his  hand.  She  ran  to  the  front  door  crying 
robbers,  asking  for  help,  and  giving  a  general  alarm. 
Parties  near  by  ran  into  the  house,  when  defendant 
went  out  at  the  back  door,  unlocking  it,  and  fled. 
He  was  pursued  and  soon  after  captured.  She  had 
known  defendant  some  years.  He  had  been  in  front 
of  the  house  eating  watermelons  in  the  evening  with 
some  other  negroes,  and  had  been  ordered  away  by 
her  because  of  the  dirt  made  by  the  party.  He  had 
been  refused  credit  by  her,  as  she  says,  some  three 
years  before,  when  he  replied,  '^he  would  get  even 
with  her  yet."  The  house  of  Mrs.  Mallon  was  sit- 
uated in  a  thickly  settled  part  of  the  city — other  houses 
close  to  it. 

It  is  clear   from   the   testimony  that   defendant  went 
into  the   house  at  an   open   door,   and  secreted    himself 
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under  the  bed,  with  the  purpose^  we  have  ao  doabt, 
of  committing  some  felony,  but  what  that  was  to  be 
we  have  no  means  of  determining,  except  such  as  are 
furnished   by   the   above   facts. 

Burglary  is  defined  by  the  Code,  sec.  4672,  to 
breaking  and  entering  into  a  mansion  house  by  night 
with  intent  to  commit  a  felony.  This  is  substantially 
the  common  law  definition.  By  sec.  4674  it  is  pro- 
vided that  any  person  who,  after  having  entered  any 
of  the  premises  mentioned  in  first  section  of  the  ar- 
ticle with  intent  to  commit  a  felony,  break  any  such 
premises,  he  shall  be  punished  in  the  same  way  as  if 
he  had  broken  into  the  premises  in  the  first  instance. 
This  last  section  can  only  refer  to  a  case  where  the 
party  has  entered  without  breaking  actually  or  techni- 
<^lly,  and  then,  in  furtherance  of  his  felonious  design, 
does  break  after  entrance;  as  when  a  party  enters  a 
house  without  breaking,  and  then,  in  pursuance  of  his 
felonious  design,  break  open  a  wardrobe,  show  case,  or 
an  inner  door,  in  order  to  efiectuate  his  purpose. 
We  do  not  think  it  can  apply  to  the  case  of  a  party 
who,  to  enable  himself  to  escape  by  flight  from  the 
house,   opens   a   door   as   in    this   case. 

The  question  then  recurs,  was  there  such  a  break- 
ing in  this  case  as  makes  the  offense  of  burglary? 
According  to  Blackstone,  as  well  as  other  authorities, 
there  must  be  a  breaking  as  well  as  an  entry  in  order 
to  make  the  offense.  This  may  either  be  by  force, 
or  by  opening  a  door,  raising  the  laich  for  the  pur- 
pose, picking  a  lock  or  opening  it  with  a  key,  or 
unloosing  any  fastening  which   the  owner  has  provided, 
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or   even   coming  down    a   chimney,   it   being  as   is  said, 

m 

as  much  closed  as  the  nature  of  things  will  permit. 
Such  breach  may  also  he  made  by  frauds  as  by  knock- 
ing at  the  door  and  procuring  it  to  be  opened,  and  then 
rushing  in  with  felopious  intent.  The  same  author, 
however,  lays  it  down  as  law,  *'but  if  a  person  leaves 
his  doors  or  windows  open,  it  is  his  own  folly  and 
negligence,  and  if  a  man  enters  therein  it  is  no  bur- 
glary; yet  if  he  afterwards  unlock  an  inner  chamber 
door   it   is   so.       See   Cooly's   Black.,   book   4,   226-7. 

This  authority,  with  authorities  cited  in  notes  to 
the  above,  seems  to  be  conclusive.  We  have  seen 
nothing  contrary  to  this,  and  think  the  principles  cited 
are  sound  law.  It  is  insisted,  however,  by  the  At- 
torney General  that  unlocking '  the  door  for  flight 
makes  the  breaking  required  in  this  offense,  under  sec. 
4674  of  the  Code,  which  is:  "Any  person  who,  after 
having  entered  any  of  the  premises  mentioned  in  the 
first  section  of  this  article  with  intent  to  commit  a 
felony,  break  such  premises,  he  shall  be  punished  in 
the  same  way  as  if  he  had  broken  into  the  premises 
in  the  first  instance.'^  This,  however,  is  nothing  more 
than  the  principle  of  the  common  law,  that  breaking 
in  furtherance  of  the  design,  that  is  felonious  purpose, 
after  entry,  makes  out  the  offense.  It  cannot  mean 
that  breaking  after  abandonment  of  the  purpose,  and 
for  a  different  purpose  than  the  commission  of  a  felony, 
shall  be  referred  arbitrarily  to  the  felonious  design. 
If  this  should  be  held,  a  party  who,  by  trespass, 
enters  a  house  with  design  to  steal,  who  changes  his 
mind    and    abandons   that   purpose,  but   in   going   out  of 
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the  house  unlocks  a  door  for  egress^  would  be  guilty 
of  burglary.  We  cannot  assent  to  this  view  of  the 
question.  The  door,  in  this  case,  was  unlocked  for 
escape  from  the  house,  not  for  entrance  or  in  for- 
warding a  felonious  design.  There  was  no  felonious 
breaking  in  this  view.  We  have  been  referred  to 
Tibbs'  Cr.  Cases,  Rex  v.  McKeamey,  as  sustaining  bis 
views.  That  case,  however,  was  where  the  indictment 
had  a  count  for  breaking  out  of  the  house,  which 
was  expressly  made  burglary  by  statute.  12  Anne, 
ch.  1,  sec.  7.  See  Wheat.  Cr.  Law,  1874,  sob 
seas.    1536,    1546. 

Judgment  will  be  reversed  and  the  cause  remanded. 


George  Kelton  v.   Mary   Jacobs,  Executrix,  and  D. 

P.  Jacobs,  Executor. 

1 .  Paacitge.    Res  adjudi4xUa,    Suit  dismissed  for  want  of  proeecution,  and 

without  examination  on  the  merits,  no  bar  to  subsequent  suit. 

2.  E\"iDENCE.    Executory  etc.    The  principal  debtor  in  a  judgment,  but  who 

was  not  party  to  the  proceeding  to  revive  against  the  atayor,  is  a  com- 
petent witness  as  against  the  executor  of  the  creditor,  to  jirove  that 
the  debt  had  been  paid. 

Code  cited :  sec.  3813c. 


FROM   RUTHERFORD. 


Appeal    from    the    Circuit    Court.       Wm.   H.   Wil- 

X.IAMSON,    J. 


DECEMBER  TERM,  1875.  675 

Kelton  i\  Jacobs. 

J.   M.    AvENT   for   plaintiff. 
"J.   L.   Cannon   for  defendants. 

Freeman^   J.,   delivered   the   opinion   of  the   court. 

This  is  a  scire  faeias  in  favor  of  the  execatrix 
and  executor  to  revive  a  judgment  obtained  by  testa- 
tor, on  which  George  Kelton  was  stayor.  The  pro- 
ceeding was  prosecuted  against  the  stayor  alone,  the 
principal  debtor  not  having  been  served  with  due 
process. 

Two  questions  only  are  presented  in  argument  be- 
fore  us. 

1.  It   is   insisted   the   matter   was   res  adjvdicata. 
There    is    nothing    in    this.       A    act.  fa.    had   been 

issued,  and  the  party  served.  The  plaintiffs  failed  to 
appear,  and  thereupon  the  suit  was  dismissed  for  want 
of  prosecution,  without  any  examination  on  the  merits. 
This   is   no   bar   to   subsequent   suit. 

2.  It  is  insisted  the  court  erred  in  refusing  to 
allow  the  principal  in  the  judgment  to  be  examined 
as   a   witness   to   prove   that   the   debt   had    been   paid. 

This  objection  is  well  taken.  He  was  not  party 
to  the  proceeding.  He  was  equally  liable  for  the 
debt  to  plaintiffs,  whether  Kelton  succeeded  or  not. 
His  interest  would  not  be  affected.  If  he  had  been 
directly  interested,  the  act  of  1869  removed  his  disa- 
bility as  a  witness  on  this  account.  See  Code,  sec. 
3813c.  It  is  said  he  was  excluded  under  the  other 
section  of  this  statute,  providing  that  ''in  actions  or 
proceedings    by   or  against    executors,  administrators  or 
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guardians^  in  which  judgment  may  be  rendered  for  or 
against  them^  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with,  or  state- 
ment by,  the  testator,  intestate,  or  ward,  unless  called 
to  testify  by  the  other  party  or  required  to  do  so  by 
the  court."  As  the  witness  was  not  a  party  to  this 
case,  and  would  not  relieve  himself  from  any  liability 
by  his  testimony,  we  cannot  see  how  he  was  incom- 
petent under  this  statute.  If  the  result  of  proving 
the  facts  sought  to  be  established  by  him  had  been 
to  relieve  him  from  his  liability,  the  question  might 
be  held  differently,  under  a  liberal  construction  of  the 
statute.  But  as  no  such  result  follows,  the  court 
erred  in  refusing  to  admit  the  testimony ;  and  the 
case   must   be   reversed,   and    remanded    for   a   new  trial. 


John  C.  Spence  et  als.,  Plaintiffs  in  Error,   v.   Ckock- 

ETT   AND   EaNSOM. 

1.  Bills  and  Xotej;!.     Certificate  of  protest.     Recitals  in  only  raise  a  prfsump- 

turn.  The  statements  made  by  a  notary  raise  only  a  presumption. 
They  are  prima  fade  true,  but  they  are  open  to  rebuttal.  Being  but 
prima  facie  evidence,  it  may  be  overturned  by  any  legal  testimony 
that  will  satisfy  the  tribunal  having  cognizance  of  the  question  in 
dispute  that  the  recitals  of  the  iuHtrument  of  protest  are  in  fact 
untrue. 

2.  Same.     Same.    AVhere  the  Circuit  Judge  instructed  the  jury  that  "it 

will  require  the  testimony  of  one  credible  witness  and  corroborating 
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circumstances,  or  two  credible  witneeses  to  rebnt  the  certificate  of  a 
notary  public.''  Held,  that  this  was  error.  The  recitals  of  the  cer- 
tificate are  but  recitals  of  matters  of  fact,  and  of  the  judgment  the 
notarv  has  formed  as  to  matters  where  there  may  be  room  for  differ- 
ence of  opinion. 


FROM   RUTHERFORD. 


Appeal    from    the    Circuit    Court.       Wm.   H.   Wil- 

LIAHSONy    J.  • 

Wm.   Ledbetter,   Ready,    Ewing    and    Darragh 
for  plaintiff. 

Hancx)ck  and   Burton   for  defendants. 

Bailey,  Sp.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  in  the  Circuit  Court 
for  Rutherford  county  by  Crockett  &  Random  against 
the  plaintiffs  in  error,  upon  a  bill  of  exchange  for 
$10,000,  drawn  by  John  C.  Spence  at  Murfreesboro, 
Tenn.,  upon,  and  accepted  by,  W.  J.  Spence  &  Co. 
at  Charleston,  South  Carolina,  payable  to  Wm.  Spence,. 
and  by  him  and  the  other  defendants  endorsed  ta 
Crockett  &  Ransom.  At  the  maturity  of  the  bill  it  i» 
vras  placed  in  the  hands  of  a  notary  public  at  Charles- 
ton, who  protested  it  for  non-payment,  certifying  in 
the  protest  that  he  presented  it  for  payment  at  the 
office  of  the  acceptors,  and,  finding  no  one  therein^ 
left  addressed  to  them  a  notice  demanding  payment, 
and  that  he  had  notified  the  drawer  and  endorsers  of 
the  protest  by  letters  addressed  to  them  at  their  re- 
spective places  of  abode,  which  were  deposited  in  tlie- 
postoffiee  at  Charleston. 
37 — VOL.  5. 
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The  defendantB  have  introduced  testimony  tending 
to  establish  ^bat  the  firm  of  W.  J.  Spence  &  Ck)., 
the  acceptors,  was  composed  of  W.  J.  Spence  and 
Wm.  Spence,  the  latter  the  payee  and  first  endorser 
-of  the  bill;  that  the  business  of  the  firm  was  to  sell 
.^oods  and  produce  on  commission ;  that  it  had  no 
place  of  business  at  Charleston,  transacting  its  affidrs 
on  the  street^  and  by  this  testimony  sought  to  con- 
tradict* the  statement  made  by  the  notary  in  the  prf»- 
test,  that  the  bill  had  been  presented  at  the  "office 
-of  the  acceptors/'  To  these  points  the  depositions  of 
W.  J.  Spence  and  Wm.  Spence  were  read;  but  the 
first  named  witness  also  stated  in  his  testimony  that 
the  office  fixtures  of  the  firm  were  kept  at  the  ware- 
rooms  of  one  Stenhouse,  and  Wm.  Spence  states  that 
the   books  of  the   firm   were   kept  at  the   same   place. 

Under  the  instructions  of  the  Circuit  Judge,  the 
jury  found  a  verdict  for  the  plaintiffs.  A  motion  for 
a  new  trial  was  overruled  by  the  court,  and  the  caofie 
is  brought   here   for  error. 

The  chief  ground  relied  upon  for  reversal  is  an 
instruction  given  by  the  Circuit  Judge,  in  the  follow- 
ing language:  ''As  to  the  weight  of  testimony  neces- 
sary to  rebut  the  certificate  of  a  notary  public  in  case 
of  protest  of  a  foreign  bill  of  exchange,  I  will  lay 
down  the  following  rule:  It  will  require  the  testi- 
mony of  one  credible  witness  and  corroborating  cir- 
<;umstances,  or  two  credible  witnesses,  to  rebut  the 
certificate   of  a   notary   public." 

In  the  case  of  a  foreign  bill  protested  in  a  coun- 
try other  than   that  in   which   the   suit  is  brought,  full 
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£uth  and  credit  are  given  to  the  instrament  of  protest^ 
and  the  original  or  a  duly  certified  copy  are  adraissio 
ble  evidence  of  the  acts  therein  stated^  bo  far  as  these 
acts  are  within  the  scope  of  a  notary^s  official  duty. 
Bat,  although  the  protests  of  a  notary  public  are  ad- 
mitted in  evidence,  and  this  evidence  is  entitled  to 
-much  weight,  we  know  of  no  rule  that  gave  to  the 
notarial  act  the  high  character  accorded  to  it  by  his 
Honor  the   Circuit  Judge. 

Its  recitals  are  but  recitals  of  matters  of  fact, — of 
i;fae  acts  done  by  the  officer,  and  of  the  judgment  he 
has  formed  as  to  matters  where  theire  may  be  room 
for  difference  of  opinion,  as  in  the  ease  before  th« 
court,  where  the  notary  certifies  that  he  presented  the 
bill  for  payment  at  the  o.ffice  of  the  acceptors,  when 
it  is  alleged  by  those  whose  rights  are  to  be  affected 
by  the  act  that  the  acceptors  had  no  office  or  other 
place   of  business. 

All  the  aiTthorities  agree  that  statements  made  by 
the  notary  raise  but  a  presumption,  or  that  they  are 
prima  faok  true,   or  that  they   are   open   to   rebutter. 

Now,  being  but  prima  fade  evidence,  it  may  be 
overturned  by  any  legal  testimony  that  wili  satisfy  the 
tribunal  having  cognizance  of  the  question  in  dispute 
tkat  th«   recitations  are   in   fact   untrue. 

In  the  determination  of  the  matter  of  fact,  the 
tribunal  trying  the  case  will  of  course  have  regard  to 
&e  considerations  which  have  been  so  ably  and  elo- 
quently urged  upon  us  here.  It  will  look  to  the 
official  and  disinterested  character  of  the  officer,  the 
relations  of  the  other  witnesses   to  the   matter  in  con- 
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troversj;  the  interest^  whether  pecuniary  or  social,  thej 
may  have  in  the  result,  and  to  any  other  fact  or  cir- 
cumstance which  materially  would  affect  either  the  ac- 
curacy of  these  statements  or  throw  doubt  upon  the 
distinctness  of  their  recollection.  The  fact  that  in  the 
administration  of  justice  a  jury  may  be  called  upon  to 
decide  these  questions  of  fact,  cannot  change  the  rules^ 
of  law  and  evidence.  Juries  constitute  a  most  impor- 
tant part  of  our  judicial  system,  and  are  required  every 
day  to  pass  upon  the  most  important  and  sometimes 
the  most  complicated  facts;  and,  under  proper  instruc- 
tions from  the  judge  presiding  at  the  trial,  are  com- 
petent to  decide  upon  a  case  like  the  one  now  under 
consideration.  Nor  do  we  think,  as  has  been  argued 
by  counsel,  that  there  was  no  evidence  before  the  jury 
tending  to  prove  that  the  recitals  in  the  notary's  cer- 
tificate were  untrue,  and  therefore  that  the  instruction 
complained  of  was  a  statement  of  a  mere  abstract  prop- 
osition, and  could  not  have  affected  the  opinion  of  the 
jury. 

We  do  not  think  proper  to  do  more  than  dissent 
from  the  argument,  and  will  not  discuss  the  question 
of  fact. 

We  are  constrained  to  reverse  the  judgment  as  to 
all  the  defendants  except  William  Spence.  Although 
he  stands  in  the  relation  of  endorser,  still  he  is  one 
of  the  acceptors  of  the  bill,  and,  in  view  of  the  fects 
disclosed  in  the  record,  cannot  complain  of  the  error 
for   which   the  judgment  is  reversed. 
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N,  C.  Collier,  in  error,  v.  James  G.  Yearwood. 

1.  KEPiiEViN.    I^jrUes,    In  replevin  the  plaintiff  recovers  personal  chat- 

tels in  specie.  Where  property  is  owned  by  two  jointly,  not  suscepti- 
ble of  separation,  so  that  the  plaintiff  could  aver  that  some  particular 
part  belonged  to  him,  the  action  would  have  to  be  brought  in  the 
joint  name  of  the  two  owners. 

2.  Where  the  property  belongs  to  a  third  party,  the  plaintiff  cannot  re- 

cover; and  if  the  property  has  been  taken  from  the  defendant,  there 
must  be  judgment  for  its  return. 


FROM  RUTHERFORD. 


Appeal    from    the    Circuit    Court.       Wm.    H.   Wil- 

.X.IAM80N,    J. 

B.   F.   LiLLARD   for   plaintiff. 

Keeble,  Palmer  and   Richardson   for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

Collier  had  judgment  and  execution  against  James 
M.  Yearwood,  and  caused  certain  cotton  to  be  levied 
-on  to  satisfy  the  execution.  John  G.  Yearwood 
•brought  an   action   of    replevin   to    recover    the    cotton. 

In   his  affidavit,   in    the  summons   and    in   the   declara- 
'lion   it  is  decribed  as  two-thirds  of  about  five  hundred 
■pounds  of   lint    cotton   and    two-thirds   of   about   forty- 
:five   hundred   pounds  of  picked   cotton   in   the   seed. 
We   understand   from   the   return   of  the   coroner,   as 

well   as  the    entire    record,   thilt    the   whole   lot  of  cot- 
4;on     (in    which    the    plaintiff    claimed    two-thirds)    was 
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taken  out  of  the  possession  of  the  deputy  sheriff,  who 
had '  levied  upon  it  under  Collier's  execution  and  de- 
livered it  over  to  a  receiver  appointed  by  the  judge 
at  the   beginming  of  the   action. 

There  was  a  general  verdict  for  the  plaintiff  upon 
the  plea  of  not  guilty,  upon  which  the  court  ordered 
the  receiver  to  turn  the  cotton  over  to  the  plaintiff. 
The  defendant  moved  for  a  new  trial,  and  appealed 
from  the  judgment.  The  court  then  ordered  the  cot* 
ton  to  be  turned  over  to  the  plaintiff  upon  his  giving 
bond,  or,  upon  his  failure  to  give  bond,  the  cotton 
was  ordered  to  be  sold  and  the  money  paid  to  the 
plaintiff  upon  his  giving  bond.  To  this  order  the 
defendant  excepted,  but  the  court  overruled  the  excep- 
tion, and  directed  the  two-thirds  interest  in  the  cotton 
to  be  sold.  The  plaintiff  and  his  witnesses  upon  the 
trial  swore  that  he  was  the  owner  of  two-thirds  of 
the  cotton.  Wade,  the  owner  of  the  land  on  which  it 
was   raised,   being   the   owner   of  the   other  third. 

As  we  understand  the  plaintiff's  case,  he  claims 
that  Wade  and  himself  were  the  joint  owners  of  the 
cotton,  he  owning  two-thirds  and  Wade  one*third,  the 
cotton  being  in  bulk  and  undivided.  The  whole  was 
seized  by  the  sheriff  under  Collier's  execution,  when 
the  plaintiff  brought  this  action  claiming  an  undivided 
two-thirds;  but  under  the  process  the  whole  was  taken 
out  of  the  possession  of  the  defendant  and  placed  in 
the  hands  of  a  receiver.  He  obtained  a  judgment 
directing  two-thirds  to  be  turned  over  to  him,  leaving 
one-third   in   the  hands  of  the   receiver. 

The  judgment  is  palpably  erroneous. 
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In  replevin,  the  plaintiff  recovers  personal  chattels 
in  specie.  Where  property  like  this  is  owned  by  two 
jointly 9  not  susceptible  of  separation,  so  that  the  plain- 
tiff could  aver  that  some  particular  part  belonged  to- 
him,  the  action  would  have  to  be  brought  in  the 
joint  name  of  the  two  owners.  As  the  one  does  not 
claim  to  own  any  particular  property,  but  only  an 
undivided  share  of  property  in  both,  it  is  manifest 
^at  he  could  not  recover  the  title  or  possession  of 
any   particular  part. 

But  aside  from  this,  if  the  action  could  be  main- 
tained, the  judgment  is  still  erroneous,  upon  the  plain- 
tiff's own  version  of  the  facts.  The  entire  lot  of 
cotton  was  taken  from  the  defendant  under  the  pro- 
cess in  the  present  case.  The  plaintiff  only  claims 
two-thirds — says  the  other  third  belongs  to  Wade.  As 
to  that  one-third,  it  is  manifest  that  in  any  view 
there  should  have  been  a  judgment  for  its  return  to 
the  defendant.  Wade  is  no  party  to  the  cause.  It 
is  well  settled,  and  so  the  Judge  charged,  that  where 
the  property  belongs  to  a  third  party^  the  plaintiff 
cannot  recover;  and  of  course  as  to  this  there  must 
be  a  judgment  for  the  defendant,  and  if  the  property 
has  been  taken  from  him  there  must  be  a  judgment 
for  its  return. 
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Aris  Brown  v.  R.  L.  Crenshaw  et  ah. 

Attachment.  AUegcUion.  A  simple  apprehension  and  belief  that  the 
defendant  is  about  fraudulently  to  dispose  of  his  property,  is  not  suffi- 
cient ground  for  an  attachment.  The  law  requires  the  allegation  of 
an  act  accomplished  or  about  to  be  accomplished,  as  a  matter  of  fact, 
and  not  as  matter  of  mere  apprehension. 

G)de  cited :  sec.  3455,  sub.  sec.  6. 

Cases  cited :  Jdchon  v.  Burke,  4  Heis.,  610 ;  LesUr  v.  CSimminffij  8  Hum., 

385. 


FROM   WILLIAMSON. 


Appeal  from  Chancery  Court.     Wm.  F.  Cooper,  Ch. 

Campbell,  McEwen  and   Bullock   for  plaintiff. 

Wm.   House   for  defendant. 

Sneed,   J.,   delivered   the   opinion    of  the   court. 

This  is  an  attachment  bill,  and  it  was  dismissed 
below  because  it  does  not  sufficiently  charge  any  ground 
for  an  attachment.  The  charge  is  that  the  complain- 
ant has  reason  to  apprehend,  and  does  apprehend  and 
believe,  that  the  defendant  is  about  fraudulently  to 
dispose  of  his  property.  In  such  a  case  we  most 
hold  with  the  Chancellor  that  the  ground  alleged  is 
insufficient.  The  statute  in  such  case  authorizess  an 
attachment  when  the  defendant  hds  either  fraudulently 
disposed  of  his  property,  or  is  about  to  do  so.  Code, 
sec.  3455,  sub.  sec.  6.  The  bill  or  affidavit  must 
allege  an  existing  fact,  or  anything  about  to  he  done. 
In    Jackson    v.    Burke,   4    Heis.,   610,   it    is    said    that 
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the  mere  opinion  of  the  complainant  that  the  de- 
fendant will  do  a  fraudulent  act  does  not  import  that 
he  is  about  to  do  it/'  The  law  requires  the  allega- 
tion of  an  act  accomplished  or  about  to  be  accom- 
plished^ as  a  matter  of  fact,  and  not  a  matter  of  mere 
apprehension.  The  cause  of  attachment  relied  on  in 
this  case  was  created  by  the  act  of  1851,  ch.  365, 
«ec.  10.  Under  the  act  of  1836,  ch.  43,  which 
awarded  an  attachment  when  the  defendant  was  about 
to  remove  his  property  beyond  the  jurisdiction  of  the 
State,  the  court  held  in  Leder  v.  Oummings,  8  Hum., 
385,  that  the  allegation  that  the  complainant  was  in- 
formed and  believed  that  defendant  was  about  to  re- 
mote his  property  beyond  the  jurisdiction  of  the  State 
was  sufficient.  The  case  goes  to  the  verge  of  the 
law,  and  we  cannot  push  the  construction  further.  In 
that  case  the  complainant  alleges  that  he  had  informa- 
tion on  the  subject.  This  case  is  not  relieved  by  the 
■averment  of  any  personal  knowledge  or  information  as 
to  the  defendant's  intention ;  but  the  complainant  sim- 
ply apprehends  and  believes  the  fact  to  be  so.  If 
the  defendant  should  undertake  to  traverse  such  a 
charge,  how  could  he  do  so  when  no  fact  is  charged, 
but  a  mere  apprehension,  which  may  be  a  phantom, 
if  not  a  mere  figment  of  the  brain? 
Affirm   the  judgment. 


686  NASHVILLE: 


BichardBon  v,  McLemore. 


Richardson,  AdmiDistrator,  etc.,  v,  McLemobe. 

1.  Bills  and  Notes.    BeUaae  of  ohobligor.    If  there  has  been  a  release 

of  an  obligor  in  an  instrument,  it  is  a  question  of  intention,  under  oar 
statute  which  has  modified  the  strict  rule  of  the  common  law,  whether 
the  effect  of  such  release  is  to  dischai^  a  co-obligor  entirely  or  to 
discharge  him  from  the  joint  liability  for  his  co-obligor's  half  of  the 
obligation ;  and  of  this  intention  the  jury  must  judge  under  proper 
instructions. 

Code  cited :  vSec.  3789. 

2.  Affidavit  of  Jurjrs.  After  verdict.  If  the  charge  of  the  court  below  be 

sufficiently  clear  and  not  obscure  or  calculated  to  mislead  the  jury, 
and  no  positive  error  of  law  appears,  the  revising  court  cannot  set 
aside  a  verdict  based  upon  the  affidavits  of  jurors  after  verdict,  and* 
in  no  case  will  the  court  submit  itself  to  the  guidance  of  the  jnzy  in 
the  construction  of  the  charge.  The  practice  of  permitting  such  affi- 
davits of  jurors  reprobated. 

Case  cited :  Eiwm  v.  Pigg^  3  Cold.,  395. 

Authority  cited :  1  Par.  Con.,  25-27 ;  Story  PhHn.  Notes,  5425. 


FBOM   WILLIAMSON. 


Appeal   from   Circuit  Court.    Wm.  P.  Mabtin,  J. 

Jesse  G.  Wallace  for  plaintiff. 

Bond  and   T.  W.   Turley  for  defendant. 

Sneed,   J.,   delivered   the   opinion   of  the   court. 

The  plaintiff  as  administrator  de  bonis  non  of  the 
.  estate  of  M.  F.  DeGraffenreid  brought  this  action 
against  the  defendant  McLemore  in  the  Circuit  Court 
of  Williamson  county  on  a  promissory  note  execute*! 
by  the  defendant  McLiemore  and  one  W.  F.  DeGraf- 
fenreid    to    Daniel    et    aL,    former    administrators,    for 
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$1,000,  dated  30th  November,  1870,  and  due  26th  Be- 
oember,  1871.  The  note  was  given  for  the  lease  of 
a  plantation — jointly  leased  by  the  defendant  McLemore 
and  said  W.  F.  DeGraffenreid  for  five  years,  at  $1,000- 
a  year,  the  note  in  controversy  being  the  first  of  the 
five  notes  given  for  the  lease  and  the  first  to  mature.^ 
A  few  days  after  the  maturity  of  this  first  note,  the 
payee  thereof,  Daniel,  being  then  the  sole  administrator,. 
agreed  to  bargain  and  sell  the  plantation  to  the  de- 
fendant McLemore  for  the  sum  of  $19,000,  upon  con- 
dition that  the  cq  lessee,  W.  F.  DeGraffenreid,  would 
surrender  his  interest  in  the  lease  for  the  remainder 
of  the  term.  The  said  co-lessee  and  obligor  in  the 
note,  W.  F.  DeGraffenried,  in  his  testimony,  gives  this- 
account  of  the  transaction :  ^'  I  am  one  of  the  makers 
of  the  note  filed  in  this  case.  I  do  not  know  what 
day  my  lease  was  surrendered,  but  know  it  was  at 
the  time  of  the  sale  to  McLemore  of  the  leasehold. 
W.  M.  Daniel  came  to  me  in  the  presence  of  Mc- 
Lemore,  in   the   town   of  Franklin,   and   wanted   me  to- 

consent  to  the   sale  of  said   property I 

agreed  to  the  sale,  and  asked  the  question,  ^But  what 
about  our  notes?'  Daniel  replied  ^They  shall  never 
trouble  you.'  My  understanding  was  that  I  was  re- 
leased from  all  liability,  and  so  understanding,  I  agreed 
to  allow  the  sale.  McLemore  did  not  ofier  any  ob- 
jection to  this  release  of  witness  upon  the  (1,000  note 
at  the  time.  Both  he  and  Daniel  seemed  desirous 
that  witness  should  relinquish  the  lease.''  The  de- 
ftndant  McLemore  testifies  that  in  his  negotiation  with 
Daniel,  the  payee  of  the  note   for  the  purchase  of  the 
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land,  Daniel  remarked  that  he  would  have  to  release 
DeGraffenried  on  the  notes  to  induce  him  to  oonsent 
to  the  sale  and  to  relinquish  his  lease.  Whereupon 
the  witness  replied :  *'  I  will  not  consent  to  release 
DeGraffenreid.  I  am  willing  to  pay  my  half  of  the 
note,  but  you  must  look  to  him  for  his  half/'  Daniel 
then  went  with  witness  to  DeGraffenreid,  and  Daniel 
asked  DeGraffenreid  to  relinquish  his  lease,  to  which 
he  consented  on  condition  that  he  should  be  released 
from  liability  on  the  notes.  Daniel  thereupon  told 
DeGraffenreid  he  should  never  be  ^troubled  about  the 
notes.  The  witness  never  consented  to  the  release  of 
his  co-obligor,  but  always  told  Daniel  that  he  would 
not  consent,  although  he  said  nothing  on  the  subject 
at  the  time  of  the  conversation  with  DeGraffenreid 
referred  to.  The  land  had  been  offered  to  him  at 
4(20,000,  which  he  refused  to  give.  He  finally  bought 
it  at  $19,000,  but  the  note  of  $1,000  was  no  part  of 
the  purchase  money,  and  the  price  of  the  land  vras 
not  changed  on  account  of  said  note.  The  plaintiff's 
attorney  testified  that  after  the  interview  between  Dan- 
iel, DeGraffenried,  and  the  defendant  McLemore,  the 
latter  came  with  Daniel  to  his  office  to  have  the  con- 
tract of  sale  drawn,  and  that  nothing  was  said  about 
the  release  of  DeGraffenreid  on  the  note.  The  wit- 
ness never  heard  of  defendant  claiming  a  release  upon 
such  ground  until  his  pleas  in  this  case  were  filed. 
That  after  the  suit  was  brought  McLemore  asked  wit- 
ness why  DeGraffenreid  was  not  sued  on  the  note 
with  him,  claiming  that  DeGraffenreid  was  also  bound 
•on   the  note.      The  witness  gave  as   his   reason  for  not 
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embracing  DeGraffenreid  in  the  suit  that  the  latter 
was  in  West  Tennessee,  or  some  such  reason.  Mc- 
Lemore did  not  at  that  time  claim  that  he  was  re- 
leased  from   liability   on   said   note.'' 

After  the  court  had  charged  the  jury^  and  they 
had  retired  to  consider  of  their  verdict^  they  came 
iBto  court  and  asked  the  instruction  of  the  court  upon 
the  following  proposition:  ''If  the  jury  shall  find  that 
the  plaintiff  released  the  joint  obligor  DeGraffenreid 
from  the  payment  of  the  note,  and  that  the  defend- 
ant was  present  at  the  time,  knew  of  the  release  and 
did  not  object  or  say  anything,  would  that  discharge 
the  defendant?"  The  court  upon  this  inquiry  said 
to  the  jury:  "If  you  find  from  the  proof  that  the 
plaintiff  released  DeGraffenreid,  the  joint  obligor,  from 
the  payment  of  the  note,  and  the  defendant  was  pres- 
ent and  made  no  objection  thereto,  the  defendant 
would  not  thereby  be  released.  He  should  have 
made  known  his  objection ;  but  the  fact  of  silence 
must  be  taken  in  connection  with  all  the  facts  proven 
in  the  case  before  and  after  the  release,  tending  to 
prove  assent  or  dissent  of  the  defendant,  and  which 
was  known  to  the  plaintiff  and  defendant  to  ascertain 
the  purpose  of  the  parties  and  their  understanding.'' 

It  is  insisted  that  the  charge  is  erroneous,  and 
that  the  jury  were  misled  by  it  in  finding  a  verdict 
for  the  plaintiff.  Upon  the  application  for  a  new 
trial  seven  of  the  jurors  made  affidavit  that  they 
were  governed  in  arriving  at  their  verdict  by  the  first 
proposition  of  the  said  supplemental  charge.  The 
practice  of  permitting  the  introduction  of  the  affidavits 
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of  jurors  after  verdict  as  to  their  understandiog  and 
•ooDScruction  of  the  charge  of  the  court  has  very  often 
been  reprobated.  If  the  charge  be  safficieDtly  clear 
to  be  comprehended  by  men  of  ordinary  uoderstaiM)- 
ing,  if  it  be  not  involved  in  such  confusion  and  ob- 
scurity that  it  is  apparent  a  common  jury  of  the  coun- 
try was  misled  by  it,  and  no  further  error  of  lair 
^ppears^  a  revising  court  cannot  set  aside  a  verdic't 
based  upon  it,  and  in  no  case  will  it  submit  itself 
to  the  guidance  of  the  jury  in  the  oonstrucaon  of 
the  charge.  We  cannot,  therefore,  consider  these  affi- 
<lavits.  In  this  case  it  is  clear  that  if  there  was  a 
release  to  the  defendant's  co-obligor,  it  was  founds 
on  a  valid  consideration,  and  it  is  a  question  of  in- 
tention, under  our  law,  whether  the  effect  of  it  was 
to  discharge  him  from  the  joint  liability  for  his  oo- 
-obligor's  half  of  the  obligation.  The  effect  of  the  re- 
lease did  not  depend  upon  the  fact  whether  or  doI 
the  defendant  did  or  did  not  object  to  the  release  at 
the  time  it  was  given.  It  is  an  elementary  prtncij^ 
of  the  common  law  that  the  release  of  one  co-obligor 
by  a  party  authorized  to  grant  the  release,  based  upon 
^  valuable  consideration,  releases  all  the  other  obligors. 
1  Par.  Con.,  25-27.  And  by  the  sl»*ict  rule  of  the 
common  law  this  was  so  whether  the  parties  intended 
it  or  not  Story  Prom.  Nates,  5425;  Evans  v.  PiffSf 
^  Cold.,  395.  Our  statute  has,  however,  modified 
this  doctrine,  and  provided  that  '^releases  shall  have 
effect  according  to  the  intention  of  the  parties.  Code, 
^ec.  3789.  The  question  in  such  case  would  be  «et 
whether    defendant  oonsented    to    the   release  only,  bat 
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whether  he  consented  thereto  and  agreed  to  continue 
bound ;  and  if  so,  did  he  agree  to  be  bound  for  the 
whole  debt  or  only  so  much  thereof  as  he  was  in 
<!on8cience  liable  for,  and  the  liabMity  in  either  degree 
must  be  affirmatively  shown  by  the  party  seeking  to 
enforce  it — either  by  the  admissions  of  the  defendant 
or  by  some  action  or  course  of  conduct  equivalent 
thereto.  The  charge,  as  a  whole,  is  obscure,  and  cal- 
culated to  mislead  the  jury,  and  is  not  a  full  exposi- 
tion of  the  law  as  applied  to  the  facts,  because  the 
court  does  not  give  the  defendant  the  benefit  of  the 
question  of  intention  as  to  the  extent  to  which  he 
agreed  to  be  bound  after  the  release  of  his  co-obligor. 
The  defendant  and  his  co-obligor  had  jointly  enjoyed 
the  use  and  occupation  of  the  land ;  and  the  co-obli- 
gor, so  far  as  we  are  advised,  had  received  his  full 
share  of  the  consideration  of  the  note.  The  result 
fixes  the  whole  amount  upon  the  defendant,  while  it 
deprives  him  of  all  remeby  by  contribution  against 
his  co-obligor.  If  this  was  the  intention  of  the  par- 
ties it  is  all  right,  but  the  jury  must  judge  of  that 
under  proper  instructions. 
Reverse   the  judgment. 
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J.  D.  Easley,   Trustee  v.  John  G.  Tarkington. 

1.  Trust  Estate.    IteTUs  and  profits.    Where  the  deed  makes  no  stipula- 

tion in  regard  to  the  rents  and  profits,  and  contains  no  waiver  of  the 
right  of  redemption  in  the  event  of  sale  by  the  trustee,  and  the 
maker  remains  in  possession,  he,  and  not  the  trustee,  is  entitled  to  the 
rents  and  profits  until  foreclosure. 

Gases  cited :  Burk  v.  Banner,  3  Head,  687 ;  Fredand  v.  Hanit,  3  Soeed, 
264. 

Code  cited:  Sees.  2124,  2135. 

2.  Supreme  Court.    Decree,    Matters  not  adjudicated.    Mitiake.    AVher& 

the  decree  of  the  Supreme  Court  contains  an  adjudication  of  a  ques- 
tion neither  involved  in  the  litigation*  nor  discussed  in  the  opinion, 
that  court  will  treat  so  much  of  the  decree  as  a  mistake  apparent  on 
the  face  of  the  record,  and  at  any  time  after  final  judgment  it  may  be 
corrected  or  expunged.  Such  a  decree  was  not  binding  on  the 
Chancery  Court. 

Code  cited:  Sec.  2878. 


FROM    HICKMAN. 


Appeal   from  Chancery  Court.    Geo.  H.  Nixon,  Ch. 

Myers  &   Easley   and    Cox   for    plaintiff. 

O.   a.   Nixon   for  defendant. 

Sneed,   J.,   delivered   the   opinion    of  the   court. 

The  complainant,  as  trustee  in  a  deed  of  trust  ex- 
ecuted by  defendant  Tarkington,  brought  this  bill  on 
the  29th  September,  1871,  against  the  said  Tarkington 
to  recover  the  rents  of  the  land  conveyed  for  the  then 
current  year,  and  to  secure  the  same  attaches  the  crop 
grown  upon  the  premises  for  three  years.  The  bill 
alleges  that    defendant    Tarkington   executed    a  deed  of 
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trust  on  the  land  for  the  benefit  of  divers  creditors 
on  the  12th  July,  1865,  and  that  he  has  continued 
in  possession  of  the  land  ever  since,  and  was  in  pos- 
session at  the  time  of  the  filing  of  this  bill;  that  com- 
plainant had  instituted  proceedings  to  have  said  trust 
foreclosed,  and  that  the  said  proceeding  was,  at  the 
time  of  the  filing  of  this  bill,  pending  upon  appeal  in 
this  court. 

The  complainant  claims  that  he  is  entitled  to  the 
rents  and  profits  of  the  land  after  the  expiration  of 
the  time  fixed  in  said  deed,  one  year  from  the  date 
thereof,  when  authority  was  given  him  by  the  deed  ta 
sell   the   land. 

The  defendant  admits  the  execution  of  the  deed, 
admits  his  continued  possession  as  charged,  but  denies 
that  the  complainant  is  entitled  to  the  rents  and  profits 
of  the   land   as  claimed. 

The  deed  is  exhibited  with  the  bill,  and  is  in  the 
ordinary  form  of  a  conveyance  in  trust  for  creditors, 
with  authority  in  the  trustee  to  sell  at  the  expiration 
of  one  year,  if  the  debts  be  not  paid.  The  deed 
has  no  stipulation  whatever  in  regard  to  the  rents  and 
profits,  and  contains  no  waiver  of  the  right  of  redemp- 
tion  in   the  event  of  a  sale   by   the   trustee. 

It  seems  that  pending  this  litigation  in  the  court 
below,  the  case  of  Swansea  &  Gray  v.  Tarkington  et  als. 
was  decided  in  this  court.  This  case  is  reported  in 
7  Heis.,  612.  The  bill  in  that  case  was  filed  by 
the  complainants,  who  are  the  postponed  creditors  in 
the  deed  against  the  trustee,  the  maker  of  the  deed, 
and  certain  preferred  creditors,  to  enjoin  the  sale  for 
38— VOL.  5. 
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the  benefit  of  said  preferred  creditorsi  on  the  groand 
that  their  debts  were  not  valid  debts  against  the  de- 
fendant Tarkington,  and  to  have  the  land  subjected  to 
the  payment  of  the  debts  of  complainants.  This  re- 
lief was  denied  them.  But  the  question  of  rents  and 
profits  was  not  involved  in  that  litigation,  and  the 
opinion  of  this  court  makes  no  reference  whatever  to 
that   question. 

But  in  the  preparation  of  the  decree  of  this  court 
in  that  case,  after  the  questions  really  at  issue  were 
■disposed  of,  these  words  were  included  in  the  decree, 
that  ^^the  deed  conveyed  a  good  title  to  the  land  to 
the  trustee  Easly,  and  the  right  on  the  part  of  said 
Easly  to  the  possession  and  the  rents  and  profits  there- 
of from  the  12th  day  of  July,  1866.''  This  decree 
was  entered  about  the  '28th  February,  1872,  and  the 
complainant  in  the  present  bill  thereupon  took  a  tran- 
script of  said  decree  and  opinion,  and  produced  the 
jsame  in  the  court  below,  and  upon  its  authority  in- 
sisted that  the  question  of  rents  and  profits  involved 
in   this   case   was   adjudicated    in   that. 

The  Chancellor  was  of  a  difiep^nt  opinion.  He 
declined  to  follow  the  decree  as  entered  in  this  respect, 
being  of  opinion  that  the  question  was  not  adjudicated 
because  it  was  not  involved  in  any  way  in  the  litiga- 
tion.      He   therefore   dismissed  the   bill. 

It  is  certainly  true  that  a  final  decree  upon  any 
question  involved  in  a  litigation  is  a  final  adjudication 
of  that  question,  and  this  is  so  whether  that  particular 
question  has  or  has  not  been  discussed  in  the  opinioB 
of  the   court.       But   where   the   decree   contains   an    ad- 
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judication  of  a  question  neither  involved  in  the  litiga- 
tion nor  discussed  in  the  opinion^  this  court  will  treat 
so  much  of  the  deeree  as  a  mistake  apparent  on  the 
face  of  the  record,  and  at  any  time  after  final  judg- 
ment  it  may  be  corrected  or  expunged.  Code,  sec. 
2878.  And  this,  upon  proper  proceeding,  must  be  the 
fate   of  the   clause   of  the   decree   in   question   here. 

This  part  of  the  decree,  while  it  is  not  supported 
by  anv  provision  of  the  deed,  or  any  adjudication  of 
this  court,  is  in  positive  violation  of  that  provision  of 
the  statute  which  excuses  the  debtor  from  the  pay- 
ment of  rent  where  he  is  permitted  to  remain  in  pos- 
session of  the  premises,  and  guarantees  to  him  also 
the  same  exemption  when  he  redeems  the  land  from 
the  purchaser.  Code,  sees.  2135,  2124.  3  Head,  687; 
S   Sneed,   264. 

The   decree   of  the   Chancellor   will   be  affirmed. 


Z.  F.  Connell  v.  G.  R.  Scott,  Administrator,  etc. 

1.  Attachhemt.  Leaf,  It  is  necessary,  to  consfitate  a  valid  levy,  both  in 
the  case  of  an  attachment  and  an  execution,  that  the  property  levied 
upon  must  be  present  and  within  the  control  of  the  officer  at  the  time 
of  making  the  levy.  Hence,  where  a  levy  of  an  attachment  was 
made  from  a  list  of  the  property^  and  from  information  given  by  the 
debtor,  but  ncoe  of  the  property  was  present  or  within  Hight;  Held, 
there  was  no  valid  levy  of  the  attachment. 
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2.  Same.  Delivery  bond.  The  surety  upon  a  delivery  bond  executed 
several  days  after  the  supposed  levy,  being  led  to  sign  the  bond  by 
the  representation  of  the  officer  that  a  levy  had  been  made,  when,  in 
fact,  none  was  made,  is  not  bound  thereby. 

Code  cited :  Sees.  3498,  3509,  774. 


FBOM   ROBERTSON. 


Appeal  from   Chancery   Court.      Thos.   Barry,  Ch. 

Stark  &  Judd    for    plaintiff. 

J.   E.   Garner  for  defendant. 

Deaderick,  J.,  delivered   the   opinion   of  the  court. 

It  is  alleged  defendant's  intestate,  in  his  life-time, 
attached  certain  personal  property  of  J.  F.  Connell,  a 
son  of  complainant,  and  the  complainant  became  surety 
with  said  J.  F.  on  a  bond  executed  for  the  delivery 
of  the  attached   property. 

This  bill  is  filed  by  complainant  to  be  released 
from  said  bond,  on  the  ground  that  her  signature  was 
obtained  thereto  by  the  false  and  fraudulent  represen- 
tations of  the  officer  having  said  attachment  that  he 
had  duly  levied  the  same  on  the  property  specified  in 
the  bond,  when,  in  fact,  he  had  not  made  any  levy 
opon   said   property. 

The  facts  connected  with  the  levy,  as  proved  by 
said  J.  T.  Connell,  are,  in  substance,  that  the  officer 
met  the  said  J.  T.  on  his  J.  T.'s  farm,  in  the  road, 
fifty  yards  from  the  house,  and  had  a  list  of  the  prop- 
erty of  said  J.  T.  then  on  the  farm  and  in  the  house, 
consisting  of  live   stock,   oats,  hay,  household  fiirniture^ 
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etc.,  and  from  this  list,  and  information  given  by  said 
J.  T.,  made  his  levy  by  making  his  endorsement  upon 
the  writ,  the  property  being  on  the  farm  but  not  in 
the  presence  or  sight  of  the  officer.  How  or  when 
the  officer  obtained  this  list,  or  what  it  contained,  or 
what  the  information  was  given  by  said  J.  T.  Connell 
to  the  officer,  does  not  appear  in  the  record.  This 
officer  was   not  examined   as  a  wittness. 

The  Chancellor  held  that  there  was  no  levy  upon 
the  property  attached,  and  that  the  officer  had  no  au* 
thority  to  take  a  bond  except  to  relieve  from  the  at- 
tachment property  upon  which  it  had  been  actually 
and  legally  levied,  and  that  there  was  no  considera- 
tion to  the  complainant  for  signing  said  bond,  and 
she  was  not  bound  thereby,  and  perpetually  enjoined 
the  complainant  in  the  suit  in  which  it  was  executed 
to  institute  any  proceedings  against  complainant  upon 
said    bond,   and   defendant  appealed. 

It  has  been  often  held  by  this  court,  in  the  cases 
of  the  levy  of  an  execution,  that  the  property  must  be 
present,  and  within  the  control  of  the  officer  at  the 
time  of  making  the  levy,  otherwise  his  attempted  levy 
is  a  nullity.  Such  possession, ,  control,  or  interference 
with  the  property,  it  has  been  held,  must  be  of  such 
a  character  as  would  subject  the  officer  to  an  action 
of  tresspass,   but   for   his   having   legal   process. 

But  it  is  said  that  the  rule  applying  to  executions 
as  between  contesting  creditors,  and  the  rule  in  respect 
to  attachments  levied  by  the  consent  of  the  debtor, 
are  different.  The  officer  in  the  two  cases  may  and 
tloes  hold  the   title  to   the   property   by  different  rights. 
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The  levy  of  the  attachment  creates  a  lien^  but  does 
not  divest  the  title  out  of  the  owner,  as  the  levy  of 
an  execution  does.  But  what  constitutes  a  levy  in 
the  one  case  or  the  other  is  a  different  question.  In- 
both  cases  it  is  necessary,  to  constitute  a  valid  levy,, 
that  the  officer  should  take  the  property  levied  upon 
into  his  possession;  not  that  he  should  have  it  in- 
actual  manual  possession,  but  present,  and  under  his 
control. 

The  language  of  our  statute,  in  directing  the  mode 
of  executing  the  writ  of  attachment,  is  that  '^the  officer 
to  whom  the  writ  is  delivered  shall  attach  and  take 
into  his  possession,"  etc.  Code,  sec.  3498.  See  also 
Drake   on   Attachments,   sec.    188. 

After  the  property  has  been  attached  the  defendant 
may   replevy   it   by   giving    bond.       Sec.   3509. 

In  view  of  these  principles  we  are  of  opinion  that 
the  officer  having  the  writ  of  attachment  made  no 
valid  levy  of  it  upon  any  of  the  property  for  the 
forthcoming  of  which  the  bond  was  executed.  The 
son  testifies  that  none  of  the  property  levied  upon  was 
present,  or  in  sight.  He  says  he  supposes  that  it 
was  somewhere  on  the  farm,  but  some  of  it  may  not 
have   been. 

The  officer  was  in  the  big  road,  where  he  seemed 
to  have  a  list  of  the  property,  but  did  not  go  into 
the  house,  where  the  furniture  was,  or  elsewhere  on 
the  farm  to  search  for  the  other  property,  or  ascertain 
if  it   was   to   be   found. 

Several  days  after  the  alleged  levy  the  officer  re- 
turned   and    took    the    delivery    bond    in   question,   the 
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8on  having  sent  for  his  mother  to  become  his  surety , 
and  having,  in  the  meantime,  left  the  property  in  the 
undisturbed  possession  of  the  said  J.  T.  Connell,  tell- 
ing the  complainant,  who  was  not  present  when  the 
alleged  levy  was  made,  that  he  had  levied  this  at- 
tachment on  said  property,  whereupon  she  signed  the 
delivery   bond   as   surety   for    her   son. 

Without  determining  the  question  of  the  liability  of 
J.  T.  Connell  upon  the  bond,  the  complainant  having 
been  absent  at  the  time  of  the  alleged  levy,  and  sent 
for  several  days  aftierwards  to  sign  the  bond,  did  so 
upon  being  told  by  the  o£5cer  that  a  levy  had  been 
made,  when,  in  fact,  none  was  made,  is  not  bound 
thereby.  Nor  do  we  think  that  sec.  774  of  the  Code 
applies  to  the  facts  in  this  case,  because  the  officer 
never  had  possession  of  the  property  named  in  the 
bond,  and  the  parties  executing  it  did  not  receive  any 
property   from   him    upon   the   faith  of  such    bond. 

The  result  is  that  the  decree  of  the  Chancellor  is 
affirmed. 
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Ballow  V,  Motheral. 


T.  R.  Ballow  and  Thos.  Gresham,  in  Error,  v.  N.  W. 

Motheral  et  al. 

IlNLAwruii  DETArNER.  Bemedy.  The  maker  of  a  deed  of  trust  remain- 
ing in  possession  of  the  land  up  to  the  sale,  and  not  disavowing  the 
right  of  the  trustee  to  possession,  nor  holding  adversely  to  the  trustee, 
does  not  become  the  qua&i  tenant  of  the  purchaser,  and  this  action 
does  not  lie  in  favor  of  such  purchaser  and  against  the  tenant  of  the 
maker  of  the  deed. 

Case  cited :  Lane  v.  MarshaUy  M.  &  Y.,  255. 

Code  cited:  Sec.  3344. 


FROM   WILSON. 


Appeal  from  Circuit  Court.       Wm.  P.  Martin,  J. 

Campbell,  McEwen  &  Bullock  and  R.  M.  Ewing 
for  plaintiflF. 

Wm.    House    for   defendant. 

Mayfield,  Sp.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  unlawful  detainer,  commenced 
by  the  defendants  in  error  against  the  plaintiffs  in  error 
before  three  Justices  of  the  Peace  of  Williamson  county, 
and  brought  by  the  plaintiffs  in  error,  by  appeal  from 
their  judgment,  to  the  Circuit  Court  of  said  county,  and 
from  said  court,  by  appeal  from  its  judgment,  to  this 
court. 

Miss  Sallie  Armstrong,  the  lessor  of  the  plaintiffs 
in  error,  on  the  13th  of  January,  1868,  executed  a 
deed  of  trust,  conveying  to  John  W.  Hulme,  as  trustee, 
the    land    in   controversy,   for    the    purpose  of   securing 
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certain  debts  and  liabilities  therein  specified.  It  pro* 
vided,  on  default  of  payment  to  the  Ist  day  of  January, 
1870,  for  foreclosure,  and  authorized  the  trustee  to  sell, 
either  publicly  or  privately,  and  in  bar  of  the  equity 
of  redemption. 

On  the  4th  of  March,  1872,  the  maker,  trustee, 
and  beneficiaries  entered  into  a  further  agreement,  by 
which  it  was  agreed  that  the  trustee  might  sell  for 
one- third  cash  and  remainder  on  time,  and  subsequently, 
on  the  13th  of  April,  1872,  the  trustee  sold  the  land, 
and  thereafter  executed  a  deed  to  the  defendants  in 
jerror,  as   the   purchasers. 

On  the  28th  of  November,  1872,  the  trustee  gave 
the  maker  of  the  deed  notice  that  she  would  be  re- 
quired to  surrender  possession  on  the  1st  of  January, 
1873,  to  the  purchasers.  The  plaintiff  in  error,  F. 
B.  Ballon,  as  constable,  served  said  notice,  and  he  and 
co-plaintiff*  rented  in  the  month  of  February  following 
for  the  year  1873,  and  on  the  8th  of  March  of  said 
year   this   action    was  instituted. 

The  Circuit  Judge  charged  the  jury  in  substance 
that  if  the  maker  of  the  deed  remained  in  possession 
up  to  the  sale,  and  had  not  disavowed  the  right  of 
the  trustee  to  possession,  and  held  for  herself,  adverse 
to  the  trustee,  she  became  the  quasi  tenant  of  the 
purchasers,  that  is,  as  if  the  tenant,  tenant  at  will, 
and  that  this  action  would  in  such  case  lie  upon 
notice  to  quit,  or  possession  for  the  purchaser,  being 
by  her,  or  the  plaintiffs  in  error,  as  tenants  under 
her,    disavowed. 

Is   this   correct,    and   can   the   action   be   maintained? 
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How  this  18  depends  upon  the  proper  construction 
of  sec.  3344  of  the  Code,  which  defines  unlawful  de- 
tainer to  be  '*  where  the  defendant  enters  by  contract, 
either  as  tenant  or  as  assignee  of  a  tenant^  or  as  per- 
sonal representative  of  a  tenant,  or  as  sub-tenant,  or 
by  collusion  with  a  tenant,  and,  in  either  ca^e,  will- 
fully aqd  wi.th  force,  holds  over  the  possession  from 
the  landlord  or  the  assignee  of  the  remainder  or  as- 
signee." 

The  defendant,  then,  must  have  entered  as  tenant, 
and  under  contract,  or  by  sub-tenancy,  assignment,  or 
collusion  have  become  substituted  to,  or  become  charg- 
able  with,  the  relation  and  position  of  tenant,  and  this 
court  held,  in  the  case  of  Lane  v.  Marshall,  Mart.  & 
Yerg.,  255,  that  the  contract  of  rent  or  lease  most 
have  existed  for  a  definite  period,  etc.,  and,  it  would 
follow,  could  not  be  the  mere  relation  of  q^tasi  tenant 
created   or  springing   from   implication   of  law. 

We  think  the  remedy  was  given  on  behalf  of  land- 
lords and  their  assignees  against  tenants  and  sub- 
tenants, provided,  where  the  relationship  bad  been 
created  by  or  arising  from  express  contract,  and  does 
not  apply  to  other  contracts,  as  mortgagor  and  mort- 
gagee, vendor  and  vendee,  where  in  certain  phases  the 
relationship  becomes  assimilated  to  that  of  landlord  and 
tenant.  Therefore,  we  are  of  opinion  that  the  Judge 
of  the  Circuit  Court  erred  in  his  instructions  to  the 
jury,  and  the  judgment  of  said  court  will  be  reversed 
and   the   cause  remanded. 
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Henderson  Andehson  v.  J.  S.  Lithgo  &  Ck). 

Stayor.  Where  a  Btayor  could  have  saved  himself  by  paying  the  debt 
on  expiration  of  the  stay,  and  taking  judgment  over  against  his 
principal,  but  failed  to  do  so,  he  is  not  discharged  from  liability  a» 
stayor,  because  the  plaintiff  failed  to  issue  execution  against  the  prin- 
cipal in  time,  though  it  was  at  the  stayor's  suggestion  that  he  do  so. 


FROM    RUTHERFORD. 


Appeal    from    the    Circuit    Court.       Wm.    H.   Wii>- 

I«IAHSON,    J. 

J.  M.  AvENT  for  Lithgo. 
L.  Jordan  for  Anderson. 
Freeman,   J.,   delivered   the   opinion   of  the   court. 

This  is  a  petition  for  certiorari  and  supersedeas  to- 
qnash  an  execution  issued  against  a  stayor  of  a  judg- 
ment. It  was  dismissed  by  the  Circuit  Judge  for 
want   of  merit   on   its   face. 

The  grounds  set  forth  for  relief  on  the  part  of 
the  stayor  are,  snbstantially,  that  after  the  stay  Ex- 
pired the  principals  were  good,  the  money  might  have 
been  made  out  of  them,  and  that  he  notified  the  at- 
torney of  the  plaintiff  to  make  the  money,  and  pointed 
out  property  subject  to  levy  out  of  which  the  money 
oould  have  been  made;  that  after  this  an  execution 
was  issued,  and  returned  by  the  officer  "not  levied,. 
by  order  of  plaintiff's  attorney."  The  parties  have 
since   become   insolvent. 


«04  NASHVILLE : 


CNeal  r.  Breecheen. 


This  is  DO  ground  for  relief  in  a  court  of  law,  if 
indeed  it  be  anywhere.  Mere  delay  will  not  release 
a  surety.  In  a  case  like  this,  the  party  could  have 
saved  himself  from  all  danger  by  complying  with  his 
<luty  as  stayor — paying  the  debt  and  taking  a  judg^ 
ment  at  once  over  against  his  principals,  on  which  no 
stay  of  execution  could  have  been  had.  Code,  sec. 
^067.  His  failure  to  do  so  and  peril  results  from 
his  own  wrong,  and  he  must  in  this  proceeding  take 
the  consequences. 

Affirm   the  judgment. 


W.  W.  O'Neal  et  aL  v,   J.  H.  Breecheen  et  al. 

1 .  Guardian  and  Ward.  Evidence,  parol.  The  subaequent  declaratioiiB 
of  the  inteBtate  are  incompetent  to  show  a  rescission  of  the  gift  or  ad- 
vancement. He  in  not  then  the  owner  of  the  thing  given  or  advanced^ 
having  parted  with  his  title  and  possession.  He,  as  any  other  straoger, 
cannot  by  parol  declarations  relieve  the  donee  of  a  charge  for  advance- 
ment. 

^.  Witness.  Competency  of.  Children  and  heirs  at  law  of  a  decedent  are 
competent,  under  our  statute,  to  prove  the  declarations  of  their  an- 
cestor at  the  time  of  placing  them  in  possession  of  the  property  or 
estate  with  which  they  are  sought  to  be  charged  as  advancements. 

3.  Same.    Duiy  of  courts.    It  is  the  absolute  duty  of  courts  to  proceed  cao- 

tiously  in  the  construction  of  the  statute  allowing  parties  in  interest 
to  be  witnesses  in  their  own  behalf. 

4.  Ancestor  and  Heir.     Parol  gift  to  child  of  land.    The  parol  gift  of  a 

father  to  child  is  void,  but  to  so  much  of  the  land  as  was  held  and 
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occupied  by  actual  enclosure,  and  claimed  adversely  in  the  lifetime 
of  the  father  under  such  gift,  and  for  a  period  of  seven  years  before 
the  commencement  of  the  suit,  the  child  has  acquired  a  possesHory 
right,  and  will  account  for  it  at  the  value  put  upon  it  at  the  time  of 
advancement. 

Case  cited :  Bowers  v.  Douglass,  2  Head,  376. 


FROM   MARSHALL. 


Appeal  from  the  Chancery  Court.  William  S. 
Fleming,  Ch.  v 

CoLDWELL  and   Warder  for  O'Neal. 

E.   Warner  for  Breecheen. 

TuRNEY,   J.,   delivered   the   opinion   of  the   court. 

Under  the  act  of  the  Legislature  of  1869-70,  ch. 
78,  sec.  2,  providing  that  "in  actions  or  proceedings 
by  or  against  executors,  administrators  or  guardians,. 
in  which  judgments  may  be  rendered  for  or  against 
tihem,  neither  party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  with  or  statement  by 
the  testator,  intestate  or  ward,''  etc.,  the  children  and 
heirs  at  law  of  Josiah  Breecheen,  deceased,  are  com- 
petent to  prove  the  declarations  of  their  ancestor  at 
die  time  of  placing  them  in  possession  of  the  property 
or   estate   with   which   they   are   sought   to   be   charged. 

The  subsequent  declarations  of  the  intestate  are  in- 
competent to  show  a  rescission  of  the  gift  or  advance- 
ment. He  is  not  then  the  owner  of  the  thing  given 
or  advanced,  having  parted  with  his  title  and  posses- 
sion.      He,    as    any    other    stranger,    cannot    by   parol 
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iieclarations  relieve  the  donee  of  a  charge  for  advance- 
ment. 

The  record  of  proof  in  this  cause  demonstrates  the 
absolute  duty  of  courts  to  proceed  cautiously  in  the 
oonstruetion  of  the  statute  allowing  partiei^  in  interest 
to   be   witnesses   in    their   own    behalf. 

The  parties  who  were  sui  juris  and  signed  the 
agreement  of  the  amount  of  advancements^  are^  in  this 
proceedings    bound   by   that   agreement. 

The  guardian  was  not  authorized  to  make  any  ad- 
missions against  the  interest  of  his  wards,  nor  are 
they   bound   by   such   agreement   of  admission. 

The  parties  signing  the  deed  to  Levi  Breecheen  for 
the  tract  of  land  claimed  to  have  been  given  in  parol 
by  his  father  to  him,  and  who  were  sui  juris  at  the 
time  of  such  signing,  are,  under  the  pleadings,  bound 
thereby.  The  parol  gift,  if  such  were  made,  of  the 
land  was  void;  but  to  so  much  as  Levi  Breecheen 
held  and  occupied  by  actual  enclosure^  and  claimed 
adversely,  in  the  lifetime  of  his  father,  under  such 
gift,  and  for  a  period  of  seven  years  before  the  com- 
mencement of  this  suit,  he  has  acquired  a  possessory 
right,  and  will  account  for  it  at  the  estimated  value 
put  upon  the  land  at  the  time  of  the  advancement. 
2   Head,   376. 

Reverse  the   decree   and   remand   the   cause. 
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Moses  Brooks  v.  The  State. 

Criminal  Law.  Indidmenl.  Proof  of  ownerahip.  In  an  indictment  for 
receiving  stolen  goodfl,  there  must  be  proof  showing  a  property,  either 
general  or  special,  in  the  person  charged  in  the  indictment  to  be  the 
owner. 


FROM    DWIDSON. 


Appeal   from   the  CrimiDal  Court.       Thos.  N.  Fra- 

ZIER^    J. 

Attorney  General  Heiskell  for  the  State. 

QUARLES    &    ThOMA,     \  «        p        t, 

M.   M.    Brien,   Sr.,      /  ^^^  i^rooks. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

Moses  Brooks  was  convicted  of  receiving  certain 
cotton  knowing  it  to  have  been  stolen,  which  in  the 
indictment  is  charged  to  have  been  the  property  of 
J.  B>.  Hagar.  The  proof  is,  that  the  cotton  was  in 
the  house  of  Tim  Dodson,  on  whose  place  it  was 
raised  by  W.  H.  Huat.  Huat's  wife  occupied  a  room 
in  Dodson's  house,  Dodson,  so  far  as  appears,  having 
possession  of  the  balance  of  the  house,  as  he  slept 
there.  The  cotton  was  in  a  garret  over  the  room 
occupied  by  Mrs.  Huat.  Mrs.  Huat  filed  a  bill 
against  her  husband  for  divorce,  and  had  an  attach- 
ment, under  which  the  sheriff  went  to  the  premises 
and  indorsed  a  levy  upon  certain  property,  among 
other   thingi   the   cotton.       The   sheri£P  did   not  see   the 
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cotton^  nor  was  he  in  the  room  where  it  was,  nor 
does  it  appear  whether  the  door  was  open,  or  whether 
he  could  have  had  access.  After  he  had  endorsed 
his  levy,  he  gave  to  J.  R.  Hagar  a  bill  of  the  ar- 
ticles levied  on^  and  told  him  to  take  charge  of  it. 
There  is  nothing  to  show  that  Hagar  had  possession, 
either  actual  or  constructive.  The  cotton  was  after- 
wards  stolen. 

We  have  not  been  disposed  to  be  very  strict  upon 
questions  of  this  character;  yet  there  must  be  proof 
showing  a  property,  either  general  or  special,  in  the 
person  charged  in  the  indictment  to  be  the  owner. 
It  will  not  do  to  disregard  this  requirement  altogether, 
and  we  are  of  opinion  that  the  pro^f  in  this  particu- 
lar  fails   in   the   present   case. 

We  do  not  see  that  there  was  such  an  actual 
seizure  of  the  property  by  the  sheriflF  as  to  make  it 
a  valid  levy  or  vest  him  with  the  title,  and  that 
Hagar  had  no  property  either  general  or  special,  or 
did   he   have   possession. 

Reverse   the  judgment. 
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ArRINGTON   &   FARRA.R    V,     EuGENE   CaRY. 

Aoiarr's  Commissions.  Usage,  When  a  broker  or  agent  is  employed  to 
sell  real  estate,  and  prodaoes  a  pereon  who  ultimately  becomes  a  pur- 
chaser, he  is  entitled  to  his  commissions,  although  the  trade  may  be 
effected  by  the  owner  of  the  property ;  and  such  commissions  should 
be  reasonable,  and  such  as,  for  similar  services,  real  estate  agents  in 
the  particular  locality  are  by  usage  and  custom  entitled. 


FROM   DAVIDSON. 

Appeal  from  the  Circuit  Court.      Nathaniel  Bax- 
ter, J. 

E.   H.   East    for  Cary. 

W.   G.   Brien    for  Arrington   &   Farrar. 

LeA;   Sp.   J.^   delivered   the   opinion   of  the   court. 

Arrington  &  Farrar,  being  real  estate  agents  or 
brokers  in  the  city  of  Nashville,  were  employed  by 
Entcene  Cary  to  sell,  or  aid  him  in  selling,  a  house 
and  lot  in  Edgefield,  on  Russell  street,  belonging  to 
him.  They  received  from  him  a  description  of  the 
property,  entered  the  same  in  their  books,  and  made 
publication  in  the  advertising  columns  in  the  newspa- 
pers and  displayed  the  same  on  their  bulletin  board. 
He  directed  them  to  sell  for  $13,000,  one-third  cash, 
the  remainder  in  one  and  two  years  with  interest. 
M.  M.  Brien,  Jr.,  being  desirous  of  purchasing  a  home, 
and  seeing  the  advertisement  of  Arrington  &  Farrar, 
called  on  them,  and  was  shown  a  description  of  the 
39 — VOL.  5. 
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property  on  their  books  and  bulletin  boards.  Arring- 
ton took  him  in  his  buggy  and  showed  him  the  prop- 
erty they  had  for  sale  in  Edgefield.  He  showed 
them  the  house  of  defendant  Gary.  Brien  was  pleased 
with  Cary^s  house,  but  did  not  examine  it  inside,  as 
it  was  occupied,  and  it  was  deemed  advisable  to  give 
the  occupants  notice  before  going  in.  Arrington  asked 
Brien  $14,000  for  the  house  and  lot,  which  he  thought 
lyas  too  high,  but  declined  to  make  any  offer  until 
lie  could  make  an  examination  of  the  house.  These 
facts  were  communicated  to  Gary  by  Arrington.  Gary 
then  saw  Brien,  and  went  with  him  and  examined 
the  house.  •  Shortly  thereafter  Gary  sold  the  house 
and  lot  to  Brien  for  $10,050.  After  the  sale  Ar- 
rington &  Farrar  demanded  of  Gary  their  commissions, 
which  he  refused  to  pay,  and  they  sued  him  in  the 
Gircuit  Gourt  at  Nashville  and  recovered  judgment  for 
the  amount  of  their  account,  which  was  $262.75,  and 
Gary   has  appealed   to   this  court. 

Arrington  proved  that  it  is  the  usual  custom  among 
real  estate  agents,  when  they  obtain  a  purchaser  and 
the  owner  effects  the  sale  at  a  less  price  than  the 
agent  is  instructed  to  receive,  to  charge  full  commis- 
sions on  the  amount  for  which  the  property  sold,  and 
that  three  per  cent  is  the  usual  commission.  In  this 
case  they  had  charged  less  than  two  and  a  *half  per 
cent,   and   that  the   sum    charged   was   very   reasonable. 

Witnesses  Thos.  GsUender  and  John  Brown  proved 
that  they  were  real  estate  agents  in  the  city  of  Nash- 
ville, that  they  were  familiar  with  the  customs  and 
usages  of  real   estate   agents  in   that  city,  and   by   this 
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usage  it  is  the  custom  to  demand  commissions  where 
the  agent  has  taken  charge  of  property,  advertised  and 
exhibited  it,  and  it  is  subsequently  sold  by  the  owner 
to  the  party  who  applied  to  them  and  to  whom  they 
exhibited  the  property.  They  testified  that  plaintiffs' 
account  was  reasonable  and  according  to  usage  and 
custom. 

The  court  charged  the  jury,  in  eflTect,  that  if  Gary 
employed  Arrington  &  Farrar  to  sell  his  house  and 
lot,  and  that  they  secured  a  purchaser  who  afterwards 
effected  a  trade  with  Gary  at  a  reduced  price,  the 
agents  would  be  entitled  to  reasonable  compensation 
for  their  services,  according  to  the  usage  and  custom 
of  real  estate  agents  in  Nashville  for  similar  services 
under  similar  circumstances. 

The   charge   of  the   Judge   is   correct. 

When  a  broker  is  employed  to  sell  real  estate, 
and  produces  a  person  who  ultimately  becomes  a  pur- 
chaser, he  is  entitled  to  his  commissions  although  the 
trade  may  be  effected  by  the  owner.  Kimberly  v. 
Senderson,  29  Md.,  513;  Richards  v.  Jaekaon,  1  Am. 
R.,  49. 

When  the  owner  employs  the  agent  to  sell,  or  to 
tifisist  him  in  the  sale,  if  he  b^  unwilling  to  pay  the 
usual  and  customary  commissions  he  should  make  a 
special  contract  with  him,  otherwise  the  agent  will  be 
entitled  to  such  reasonable  commissions  as,  for  similar 
services,  real  estate  agents  in  that  particular  locality 
^re    by   usage   and  custom   entitled. 
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Alf.  Davib  V.  The  State. 

CBiMiNAii  Law.  Alibi,  The  often  repeated  rule  in  regard  to  alibi  ia  a  sound 
one,  and  should  be  given  to  the  jury  in  direct  and  unequivocal  Ian- 
guage,  especially  when  a  prisoner  is  upon  trial  for  his  life.  Where 
the  proof  against  the  prisoner  is  wholly  circumstantial,  it  is  impor- 
tant that  the  question  of  alibi  should  be  fairly  left  to  the  jury. 


FROM   EITTHEKFOBD. 


Appeal   from  the   Criminal   Court.      Thos.  N.  Fka- 

ZIER,    J. 

Burton  &  Keeble  for  Davis. 

Attorney  General  Heiskell  for  the  State. 

McFarland,  J.^  delivered  the  opinion  of  the  court. 

This  was  a  conviction   for   murder   in   the   first   de- 
gree  and  judgment  of  death. 

We  have  repeatedly  held  that  when  the  proof  fairly 
raises  the  defense  of  an  alibi,  the  jury  should  be  in- 
structed that  if  this  proof,  in  connection  with  the 
other  proof  in  the  cause,  raises  a  reasonable  doubt  aa 
to  whether  the  accused  was  at  the  place  of  the  homi- 
cide or  at  a  different  place,  the  defendant  should  be 
acquitted.  This  is  a  sound  rule,  and  ought  to  be 
given  to  the  jury  in  direct  and  unequivocal  language. 
The  charge  in  the  present  case  fails  to  do  this.  If 
such  was  the  meaning  of  the  Judge,  his  language  fails 
to  express  this  meaning  in  such  direct  and  clear  lan- 
guage as  a  prisoner  is  entitled  to  when  upon  trial   for 


DECEMBER  TERM,  1876.  613 

Franklin  v.  The  State. 

his  life.  The  whole  tendency  of  the  charge  on  this 
subject  tends  rather  to  leave  the  impression  that  the 
alibi  should  be  fully  and  clearly  made  out  in  order 
to  be  a  successful  defense^  and  at  the  same  time  the 
jury  were  strongly  cautioned  against  being  misled  by 
the   proof  as  to  alibi. 

The  proof  against  the  prisoner  was  wholly  circum- 
stantial;  and  of  such  a  character  that  it  was  important 
that   the  question  should    have    been    fairly   left  to  the 

Upon  the  peculiar  facts  of  this  case^  and  with  the 
charge  upon  the  subject  of  alibi  as  we  have  it  in  the 
Tecord;  we  are   not  content  to  afiKrm   the  judgment. 

Let  the  judgment  be  reversed  and  a  new  trial 
t^ranted. 


Andebson  Franklin  v.  The  State. 

'"CroonaIi  Law.  Venue.  Where  a  homicide  was  proven  to  have  heen 
committed  seventy-five  yards  or  more  from  the  place  of  the  prisoner's 
arrest,  and  the  county  of  arrest  is  proven;  held,  the' proof  of  venue 
was  insufficient.  The  proof  of  venue  must  not  be  left  to  inference  or 
construction. 

-Case  cited :  MapUa  v.  The  Stale,  3  Heis. 


FROM   FRANKLIN*. 


Appeal  from  Circuit  Court.      W.  P.  Hickerson,  J. 


«14  NASHVILLE : 


Franklin  v.  The  State. 


Attobney  Gsn£RA.l  Heibkell  for  State. 

FiTZPATKicK,  Gregory  and   Davis  \  ^  ^  ^^z.   ^^. 
Williams  and  Martin  |  ^^'  ^^fe^^^"*- 

Lea^   Sp.   J.;   delivered   the   opinion   of  the  court 

Anderson  Franklin  was  indicted  in  the  Circuit 
Court  of  Franklin  for  the  murder  of  Wilborne  Frank- 
lin. He  was  tried  and  convicted  of  voluntary  man- 
slaughter^ and  sentenced  to  eight  years  in  the  peni- 
tentiary. 

The  proofs  as  set  forth  in  the  bill  of  ezceptionsy 
is  that  the  homicide  was  committed  about  seventy-five 
yards  from  Mrs.  Franklin's,  and  it  is  further  proved 
that  the  prisoner  was  arrested  by  an  officer  of  Moore 
county,  at  the  house  of  Mrs.  Franklin^  in  Franklin 
county.  This  is  all  the  proof  in  the  record  as  to 
the    venue. 

This  proof  is  insufficient,  and  the  cause  must  be 
reversed   and   remanded. 

In  the  case  of  Maples  v.  The  State,  3  Heis.,  the 
proof  was  that  Dr.  Beaty  lived  in  Giles  county,  and 
the  party  poisoned  was  in  a  cabin  in  his  yard.  The 
court  properly  held  that  the  fair  construction  of  that 
evidence  was  that  the  poisoning  was  in  Giles  county* 
In  this  case  no  such  construction  can  be  given  the~ 
proof.  Mrs.  Franklin's  is  proven  to  be  in  Franklin 
county,  and  the  witnesses  locate  the  place  of  the  hom- 
icide at  from  seventy-five  to  three  hundred  yards  from^ 
Mrs.  Franklin's  house.  Can  we  infer  it  was  in 
Franklin   county?      We   might  as  reasonably  infer  that 
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a    point    distant    one,    two    or    three    miles    from    the 
hoase   of  Mrs.   Franklin   was   in   Franklin   county. 
Reversed  and   remanded. 


James  Hagan  v.  The  State. 

1.  Criminal  Law.    Evidence.    Hereditary  Insanity.    The  qaestion  of  the 

priwner'B  insanity  being  before  the  court,  it  was  error  to  refuse  to 
permit  an  enquiry  into  the  mental  condition  of  any  of  his  immediate 
family. 

2.  Bame.    SkUemenl  of  expected  proof.    Where  the  materiality  of  the  proof 

proposed  to  be  made  was  evident,  it  is  not  recjuired  to  state  the  pur- 
port of  the  answer  of  the  witness  to  show  its  materiality. 

Case  cited :  Tutmer  v.  The  State,  MS.  at  Knoxville,  1872- 

3.  Same.     Witness,    The  court  having  refused  to  permit  a  question  to  be 

answered  by  the  first  witness  examined,  it  was  not  necessary,  and 
would  have  been  improper,  for  the  counsel  to  have  asked  the  question 
of  anv  other  witness. 


FROM   DAVIDSON. 


Appeal   from   the   Criminal  Court.       Thos.  N.  Fra- 

ZIER,    J. 

Attorney  General  Heiskell  for  State. 
Bate  &   Williams  for  Hagan. 
Lea^  Sp.   J.|   delivered   the   opinion   of  the  court. 
The   plaintiff  in  error   was   indicted  in   the  Criminal 


6)6  NASHVILLE: 


Hagan  v.  The  State. 


Court  of  Davidson  for  the  murder  of  R.  M.  Richards, 
the  seducer  of  his  sister.  He  was  convicted  of  vol- 
untary manslaughter  and  sentenced  to  two  years  in  the 
penitentiary,  from  which  judgment  he  has  appealed  to 
this  court,  and  assigns  several  causes  of  error  for 
reversal. 

Upon  the  trial  there  was  an  attempt  to  show,  and 
there  was  some  evidence  tending  to  show,  the  insanity 
of  the  plaintiff  in  error  at  the  time  of  the  killing, 
and  Capt.  Wm.  Stockell,  a  witness  for  the  plaintiff  in 
error,  after  stating  that  he  was  well  acquainted  with 
the   family   of   the    prisoner,    was    asked   to    state    what 

he  knew  in  regard  to  the  sanity  or  insanity  of  a 
brother  of  the  prisoner.  To  this  question  the  Attor- 
ney general  objected,  and  the  court  sustained  the  ob- 
jection. If  medical  science  has  determined  any  one 
question  more  clearly  than  another,  it  is  that  insanity 
is  hereditary.  Ray,  in  his  work  on  the  medical  jur- 
isprudence of  insanity,  sec.  155,  says^  ^^that  the  he- 
reditary character  of  insanity  has  long  since  passed 
into  the  category  of  established  things.''  Blanford,  in 
his  treatise  on  Insanity,  p.  133,  says,  '^the  first  ten- 
dency which  demands  your  attention  is  hereditary 
transmission,  for  it  is  of  all  the  most  potent,  and 
ought  always .  to  be  kept  in  view  by  those  aware  of 
its  existence,  whether  medical  men,  parents  or  guar- 
dians. Here  is  a  cause  of  insanity  which  cannot  be 
got  rid  of — a  part  and  parcel  of  the  individual's  con- 
stitution  and   being." 

If  medical  men,  in  determining  the  sanity  or  in- 
sanity  of   a   party,   enquire    minutely    inte    the     mental 
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condition  of  his  immediate  family,  why  is  it  that  a 
•court,  seeking  after  truth  of  the  sanity  or  insanity  or 
a  party,  refuses  to  enquire  after  the  mental  condition 
of  his  ancestry   or  immediate   family. 

While  the  science  of  law  is  hoary  with  age,  yet 
that  its  great  object  and  aim,  it  has  never  re- 
fused to  avail  itself  of  all  the  means  and  aids  which 
any  modern  science  has  demonstrated  to  be  available 
in   the   investigation  after  truth. 

The  question  of  the  prisoner's  insanity  being  before 
the  court,  it  was  therefore  error  to  refuse  to  permit 
the  enquiry  into  the  mental  condition  of  any  of  his 
immediate   family. 

But  it  is  insisted  for  the  State  that  in  as  much 
«8  it  was  not  stated  what  the  witness  was  expected 
to  prove,  this  court  will  not  reverse,  and  we  are  re- 
ferred to  the  case  of  Turner  v.  The  StatCy  decided  at 
Knoxville  in  1872.  The  case  of  Turner  was  a  case 
of  manslaughter;  the  offer  was  made  to  prove  what 
the  deceased  had  said  when  advised  not  to  go  to  the 
shucking  (the  place  where  he  was  killed)  that  night. 
This  was  objected  to,  and  the  objection  sustained  and 
this  court  say:  ^^The  question  propounded  by  the 
defendant's  counsel  was  proper,  but  when  objected  to 
the  court  ought  to  have  been  informed  as  to  the  gen- 
eral purport  of  the  declaration  of  Shell  proposed  to  be 
put  in  proof,  and  upon  the  exclusion  of  the  question, 
such  general  purport  should  have  been  put  in  the  re- 
cord to  enable  this  court  to  juuge  of  the  materiality 
and  competency  of  such  declaration.  As  it  does  not 
appear    what    declaration    Shell    made,    or    whether    he 
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made  any^  we  cannot  determine  either  as  to  their  ma* 
teriality  or  competency;  and  cannot  presume  that  sacb 
declarations  were  made  as  would  be  material  and  com- 
petent/^ 

In  that  case  it  was  necessary  to  state  what  was 
expected  to  be  proved  by  the  answer  of  the  witness 
for  the  question  wholly  failed  to  reveal  whether  the 
evidence  was  material  or  competent;  but  in  this  case 
the  question  was  asked  if  witness  knew  the  condition 
of  John  Hagan's  mind — whether  he  was  sane  or  insane. 
The  materiality  of  this  proof  was  evident^  and  it  was 
not  required  to  stat6  the  purpbrt  of  the  answer  of  the 
witness   to   show   its   materiality. 

But  is  is  further  insisted  by  the  State  that  the 
widow  of  John  Hagan^  who  was  a  witness  in  the 
cause,  and  who  more  than  all  others  knew  the  condi- 
tion of  her  deceased  husband's  mind,  was  not  interro- 
gated in  reference  thereto,  but  the  question  was  asked 
of  Captain    Stockell,   a   mere   acquaintance. 

A  sufficient  answer  to  this  is,  the  bill  of  excep- 
tions shows  that  Captain  Stockell  was  the  first  witness 
examined  for  the  defense,  and  the  court  having  refused 
to  permit  the  question  to  be  answered  by  him,  it 
would  have  been  highly  improper  for  the  attorney  to 
have   asked   the   question   of  any   other   witness. 

Let  the  cause  be  reversed  and  remanded  for  a  new 
trial. 
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Jerry  Stokes  v.  The  State. 

1.  CtencmAL  Law.  Bmdenee.  FootprifUs.  Where  the  State  brought  a  pan  of 

mad  into  the  court  and  placed  it  immediately  in  front  of  the  jury^ 
and  proved  by  a  witness  that  the  mud  was  about  as  soft  as  the  mud 
in  the  branch  where  he  saw  the  track,  and  the  prisoner  was  then 
called  on  by  the  Attorner  General  to  put  his  foot  in  the  mud ;  held, 
the  bringing  in  of  the  pan  of  mud  and  the  request  of  the  Attorney 
General  were  improper,  and  should  not  have  been  permitted  by  the 
coorL 

2.  Same.    Same.     Withdrawing  illegal  testimony.    The  practice  of  permit- 

ting  incompetent  and  illegal  testimony  to  be  placed  before  the  jury, 
and  afterwards,  at  the  clofle  of  the  case,  withdrawing  it  and  telling 
the  jury  not  to  be  influenced  thereby  is  deprecated.  Such  testimony 
should  be  promptly  rejected,  and  not  permitted  to  go  to  the  jury  at  all. 


FROM   DAVIDSON. 


Appeal    from    the  Criminal   Court.       Thos.  N.  Fba- 

ZIER)    J. 

Attorney  General  Heiskell  for  State. 

P.   G.   STtVER  Perkins, 

O.  8.   Galbreath,  yfoT  Stokes. 

W.  D.  Covington, 

Lea^   Sp.   J.,  delivered   the   opinion   of  the   court. 

The  prisoner  was  indicted  for  the  murder  of  Mrs. 
Housen  in  the  Criminal  Court  of  Davidson.  He  was^ 
tried,  convicted  of  murder  in  the  second  degree,  and 
seDtenced  to  twenty  years  in   the   penitentiary. 

Mrs.  Housen  was  taken  from  her  house  at  night 
and  carried  some  distance  and  hung  to  what  the  wit- 
nesses   term    a    '"-hog    pole."      Near    the    place    where^ 
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-she  was  hung  a  track  was  foand  id  the  mud,  in  a 
branch,  made  by  a  barefoot.  The  inference  from  all 
the  surrounding  circumstances  is,  that  the  person  who 
made  that  track  was  one  of  the  parties  who  were  en- 
-gaged  in  the  murder.  And,  upon  an  examination  of 
the  record,  we  are  satisfied  that  the  jury  in  part 
4)ased  their  conviction  upon  their  belief  that  the  track 
found  in  the  mud  in  the  branch  near  where  Mrs. 
Housen  was  hung  was  made  by  the  foot  of  the  prisoner. 
The  question  then  is,  whether  the  track  was  made  by 
ihe  prisoner  was  of  very  great  importance  in  the  in- 
vestigation. 

Upon  the  trial  of  this  cause,  the  bill  of  exceptions 
^^ows  that  ^Hhe  State  brought  in  a  pan  of  mud  and 
placed  it  immediately  in  front  of  the  jury,  and  then 
quaked  the  witness  if  the  mud  in  the  pan  was  about 
as  soft  as  the  mud  in  the  branch  where  he  saw  the 
track.  Witness  said  it  was.  (To  all  of  which  de- 
fendant objected  and  the  same  was  overruled.)  The 
Attorney  General  then  called  upon  the  defendant  to 
put 'his  foot  in  the  mud."  Upon  objection,  the  court 
told  the  defendant  he  could  put  his  foot  in  the  mad 
if  he  wanted  to,  but  he  would  not  force  him  to 
-do   so. 

Subsequently  another  witness  was  asked  '^if  he  sa^r 
the  pan  of  mud  setting  there  before  the  jury.  He 
-said  he  didji  and  he  was  asked  if  he  saw  any  track 
in  it.  He  said  he  saw  none.  (To  all  which  defend- 
ant objected,)  Here  the  Attorney  General  agaia 
•called  upon   the  defendant  to  put  his  foot  in  the  mud.'^ 

Because  of  this  action  of  the  Attorney  Greneral,  and 
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the  afisent  of  court  thereto,  this  (*au8e  is  reversed  aod 
inemaDded.  In  the  presence  of  the  jury  the  prisoDer 
18  asked  to  make  evidence  against  himself.  The  oourt 
ahould  not  have  permitted  the  pan  of  mud  to  have- 
been  brought  before  the  jury,  and  the  defendant  asked 
to  put  his  foot  in  it.  We  are  satisfied  the  jury  was 
improperly  influenced  thereby.  And  it  is  no  sufficient 
answer  that  the  judge  afterwards  told  the  jury  that 
the  refusal  to  put  his  foot  in  the  mud  was  nOt  to- 
be  taken  as  evidence  against  him.  The  bringing  m 
of  the  pan  of  mud  and  the  request  of  the  Attorneys 
Creneral  was  improper  and  should  not  have  beeil  per- 
mitted by  the  court.  We  greatly  deprecate  the  {>rac- 
tice  into  which  some  Circuit  Judges  have  falleti,  m 
permitting  incompetent  and  illegal  testimony  to  be 
placed  before  the  jury,  and  afterwards,  at  the  close  of 
the  case,  withdrawing  it  and  telling  the  jury  not  ta 
be  influenced  thereby.  Such  testimony  should  be 
promptly  rejected,  and  not  permitted  to  go  to  the  jury 
at  all,  for  jurors  with  minds  untrained  to  legal  Itivesti" 
gations  and  discriminations  are  sometimes  likely  to  be- 
influenoed  thereby,  although  such  imcompetent  evidence 
may  be  afterwards  withdrawn.  And  while  We  will 
not  reverse  because  of  the  admission  of  incompetent 
evidence  afterwards  withdrawn,  unless  we  are  Ratisfie<) 
the  jury  was  in  fact  influenced  thereby,  yet  the  correct 
practice  is  to  reject  such  evidence  at  once,  and  not  per* 
mit   it  to  go   to  the  jury. 

In  this  case,  as  before  stated,  we  are  satisfied  that 
the  action  of  the  Attorney  General  in  bringing  the  pan 
of  mud  into  court  and   requesting  the  defendant  to  Jmt 
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his  foot  in  it  had  an  influence  upon  the  jury  preju- 
dicial to  the  prisoner.  Although  we  might  be  satis- 
fed  of  the  prisoner's  guilty  yet  it  is  our  duty  to  see 
that  he  has  a  fair  and  impartial  triai^  and  this  be 
must  have  though  costA  may  accumulate  and  punish- 
4uent   be   long  delayed. 


G.  A.  Washington  et  aZ.,  t?.  John  T.  Ryan  et  al. 

Deed  of  Assignment  to  Secube  Creditobs.  AUegation  of  fraud.  But'^ 
den  of  proof.  Where  there  was  no  evidence  in  the  record  to  show  that 
the  deed  of  the  debtor  was  made  to  hinder  or  delay  his  creditors,  or 
of  any  fraudulent  purpose  to  secure  the  benefit  to  himself ;  upon  an 
allegation  of  fraud  as  to  the  indebtedness  to  the  grantor's  wife  pro- 
vided for  by  the  deed,  and  an  explicit  denial  of  such  allegation  by 
the  answer  of  the  wife,  there  being  no  evidence  to  impeach  such  debt 
of  the  wife ;  held,  that  the  burden  of.  proving  the  fictitious  and  fraudu- 
lent character  of  such  debt  is  upon  the  complainants. 

Same.  Presumption  of  cuxeptance.  The  complainants  not  all^^g  A&t 
the  beneficiaries  in  the  deed  had  not  accepted,  or  had  renounoed,  its 
proyisions  in  their  favor,  and  there  being  no  evidence  upon  the  sub- 
ject of  acceptance  or  renunciation,  except  that  raised  by  the  presump- 
tion that  the  beneficiaries  accepted  the  provisions  for  their  belief ; 
hddy  that  the  presumption  of  law  is  that  they  did  accept ;  and  that 
fact  presumed  and  uncontradicted,  is  sufficiently  proved. 

Same.  Same.  Evidence  rehtUting.  The  filing  of  «  bill  by  an  outside 
creditor,  attaching  the  conveyed  property,  by  which  it  is  sought  to  de- 
prive the  trust  deed  creditors  of  all  the  security  they  have  for  their 
debts,  does  not  furnish  any  evidence  rebutting  the  presumption  of 
ceptance. 

The  authorities  reviewed  and  discussed  at  length. 


FROM    ROBERTSON. 


Appeal  from  Chancery  Court.    Chas,  G.  Smith,  Ch. 
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J.   E.   &   A.    E.   Garner   for   plaintiff. 

Stark   &  Judd  and   Scott   for  defendant. 

Deaderick,  Ch.  J.y  delivered  the  opinion  of  the 
<5ourt. 

On  the  16th  of  July,  1870,  defendant  John  T.  Ryan 
executed  to  his  co-defendant,  G.  H.  Whitehead,  a  deed 
of  trast,  conveying  certain  mules,  horses,  cattle,  hogs, 
and  corn  and  tobacco  then  growing,  and  on  the  next 
night  left  the  State.  He  also  included  in  •  said  trast 
<leed  his  interest  in  two  tracts  of  land  in  Robertson 
•county,  which  he  held  by  title  bond,  having  paid  part 
only  of  the  purchase  money.  This  deed  of  trust  was 
proved  on  the  same  day,  it  was  executed  and  duly 
registered. 

On  the  21st  July,  1870,  defendant  Langford  exe- 
cuted a  deed  of  trust  to  Thos.  H.  Gardner,  trustee, 
for  certain  personal  property  and  one-half  of  his  tract 
of  two  hundred  acres  of  land.  This  deed  was  proved 
21st  July,  1870,  and  duly  registered.  Ryan  and  Lang- 
ford,  the  makers  of  said  deeds  of  trust  were  partners 
in  trade  under  the  firm  name  and  style  of  John  T. 
Ryan  &  Co.,  and  the  deeds  were  made  to  secure  cer- 
tain firm  and   individual  creditors  named  in  said  deeds. 

On  the  22d  of  July,  1870,  complainant  Washington 
filed  his  attachment  in  the  Chancery  Court  of  Robert* 
son  county  against  Ryan  and  Langford,  their  trustees 
in  said  deeds,  and  their  vendors  of  the  land  conveyed 
in  said  deeds,  alleging  that  the  said  deeds  were  fraudu- 
lent   and   void,   and    made    to    hinder   and    delay   their 
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creditors^  and  seeking  to  set  aside  naid  deeds  and  have 
the  property  therein  conveyed,  subjected  to  the  pay- 
ment  of  certain  debts  due  him,  evidences  of  which  he 
exhibited    with    his   bill. 

Upon  the  same  day,  to  wit,  22d  July,  1870,  Geo. 
B.  Polk,  as  a  creditor  of  said  Ryan,  filed  his  bill  in 
said  county  against  him  and  Whitehead,  the  trustee 
in  his  deed,  and  James  K.  Polk  and  Thos.  H.  Gard- 
ner, vendors  of  the  lands  conveyed  in  said  trust  deed^ 
making  similar  allegations  of  fraud  and  prayers  for 
relief  similar  to  that  in  the  bill  of  Washington.  Sub- 
sequently, similar  bills  were  filed  by  W.  M.  Evans,. 
Wm.  Anderson,  C.  I.  Davis,  and  Geo.  F.  Adams  and 
Son,  and  Sugg  Fort,  on  his  petition,  was  admitted  as 
a  co-complainant   with    Washington   in   his  bill. 

To  these  bills,  the  trustee  and  the  vendors  of  the 
land  conveyed,  Mrs.  Martha  Ryan,  and  the  guardian 
€id  litem  of  Langford's  heirs  (he  having  died  after 
said  bills  were  filed),  answered,  denying  the  frauds 
alleged,  and  judgments  pro  confesao  were  taken  against 
Ryan. 

These  cases,  six  in  number,  were  consolidated  and 
heard  together.  The  Chancellor  decreed  that  the  deed 
made  by  said  Ryan  was  not  fraudulent  and  void,  and 
that  the  several  debts  therein  secured,  except  the  debt 
of  $5,000  to  Mrs.  Ryan,  mother  of  said  John  T., 
were  valid  debts,  and  were  entitled  to  satisfaction  out 
of  the  trust  property  in  the  order  named  in  said  deed, 
aft«r  first  paying  the  balances  due  the  vendors  for  the 
land.  Nearly  all  of  the  personal  property  conveyed 
in  said  trust  deed  had  been  taken  on  executions  which 
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were   prior   liens,   subsisting  at    the   time   of  the   execu- 
tion  of  the   trust   deed,   and   sold    by   the   sheriiT. 

The  deed  of  Langford  was  declared  to  be  fraudu- 
lent  and   void,   and    was  set  aside. 

From  so  much  of  the  decree  as  refused  complain- 
ants the  relief  they  sought  against  the  deed  of  Rynn 
they  have  appealed,  and  Mrs.  Ryan  having  beeu  made 
a  party  defendant  to  said  bills,  has  appealed  from  so 
much    of  the   decree  as   disallowed   her  debt   of  $5,000. 

No  other  parties  to  said  causes  have  appealed,  and 
we  are  therefore  relieved  from  any  investigation  of 
any  of  the  matters  involved  between  the  complainants 
and  those  claiming  benefits  under  the  deed  of  Ling- 
ford.  There  is  no  evidence  in  the  record  to  show 
that  the  deed  of  Ryan  was  made  to  hinder  or  delay 
his  creditors,  nor'  of  any  fraudulent  purpose  to  secure 
a  benefit  to  himself.  He  seems  to  have  been  hope- 
lessly insolvent,  and  on  the  next  night  after  making 
his  deed  of  trust  he  left  the  State,  and  as  far  as  ap- 
pears from  the  record,  never  returned.  An  effort  was 
made  to  show  that  he  had  taken  off  one  of  the  six 
mules  conveyed  in  the  trust  deed,  but  we  are  not 
satisfied    that   the   evidence   establishes   the   charge. 

It  is  certain  it  utterly  fails  to  show  that  it  was 
done,  if  done  at  all,  with  the  consent  or  knowledge 
of  the  trustee  or  any  of  the  beneficiaries  in  the  trust 
deed. 

It  has  been  earnestly  and  elaborately  argued  that 
the  deed  is  fraudulent  in  admitting  an  indebtedness  to 
Mrs.  Ryan  of  $5,000,  and  this  is  expressly  charged 
in   the  bill  as  a  fictitious  and   unfounded   claim.       Mrs. 
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Ryan    was   allowed    to    become   a   party   defendant,  aad 
filed   her   answer   explicitly  denying   the   charges   in   the 
bill   that   her  debt   is  fictitioas   and   fraudulent,  and   ex- 
hibits  with   her   answer  the  note  of  said   John   T.  exe- 
cuted   to    her   and    dated   30th    May,    1870,   and    states 
that   it  was   given  for   money  loaned  and   property  sold. 
It   is   insisted   that   it   is   incumbent   upon    her  to   prove 
the   consideration   of  the   note   as   alleged   by   her;    that 
upon  the  note  being  impeached  for  fraud,  she  is  bound 
to   prove   it   was   not  fraudulent.       We   do    not    so   un- 
derstand   the   law.     The   complainants    have   alleged    the 
fraud,  and  the  burden  is  upon  them  to  prove  it.      The 
^ase   in   1   Hum.,  335,  cited  as   sustaining   that   position, 
is    very   different    from    the    present    case.       There    the 
father   was    indebted,   and    stated   upon    making   a   oon- 
veyanc.e   to   a   third   person,  who   was   to   convey   to    his 
son  that  his  object  Was   to  avoid   the  payment  of  some 
old   debts.       And   upon  a  subsequent  conveyance   to   his 
son,  recited  various   money  considerations,  or  debts    paid 
or  assumed;     and   this   court   held    upon  a   bill   filed    to 
set    aside    the   deed    for   fraud,   that    it    was    warranted 
in    concluding    the   considerations    recited    in    the    deed 
were   not   in   fact   paid.       And    if   they   were,  "circum- 
stanced   as    the    case    is,'^   the    defendants    should    have 
proved   the   payments. 

There  is  no  evidence  whatever  to  impeach  the  va- 
lidity of  Mrs.  Ryan's  debt,  and  without  it  we  cannot 
say  that  it  is  fictitious  and  fraudulent.  The  burden 
of  proving  it  so,  is  upon  complainants.  If  it  is  so 
in  fact,  some  circumstances  to  warrant  such  conclusion 
could    have    been    adduced.       Complainants  further    in- 
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sist^  that  having  filed  their  attachment  bills  before  any 
of  the  beneficiaries  in  the  trust  deed  had  formally  ac- 
cepted its  provisions,  they  are  entitled  to  priority  of 
satisfaction  out  of  the  property  conveyed.  And  in 
support  of  this  proposition  they  rely  upon  the  cases 
of  Brovm  v.  Farifeer,  7  Hum.;  Green  v.  Demoss,  10 
Hum.;  MiUs  v.  Haines^  3  Head;  and  the  unreported 
case  of  Dews  v.  OlwiU,  3  Bax.,  432,  decided  at  the 
December  term,   1874,   of   this   court. 

None  of  the  bills  filed  allege  that  the  beneficiaries 
in  the  trust  deed  had  not  accepted^  or  had  renounced 
its  provisions  in  their  favor;  and  none  of  the  an- 
swers  aver  an  acceptance  of  its  provisions,  except  the 
answer  of  Mrs.  Ryan.  And  there  is  no  evidence 
upon  the  subject  of  acceptance  or  renunciation^  except 
that  raised  by  the  presumption  that  the  beneficiaries 
accepted   provisions   made   for   their   benefit. 

In  the  case  of  Brown  v.  Vardeer  et  aL,  the  com- 
plainant had  sold  and  conveyed  several  tracts  of  land 
to  defendant  Vanleer,  and  the  vendee  had  conveyed 
the  land  to  a  trustee  to  secure  certain  of  his  credit- 
ors, and  the  question  presented  and  determined  in  the 
case  was,  whether  the  lien  of  the  vendor,  for  unpaid 
purchase  money,  should  prevail  over  the  lien  created 
by  the  voluntary  conveyance  of  the  vendee  to  a  trus- 
tee to  secure  pre-existing  debts,  where  the  vendor  of 
the  land  had  taken  the  first  steps  to  enforce  his 
equity. 

In  the  opinion  of  the  court,  it  is  expressly  decided 
that  the  lien  of  the  vendor  of  land  for  unpaid  pur- 
chase  money,  may   be  enforced   against  the   trustee  and 
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beneficiaries  in  a  trust  deed  to  secure  pre-existing 
debts,  when  the  bill  is  filed  for  that  purpose  before 
the   trust  is  executed. 

In  the  argument  of  Mr.  Cooper,  adopted  as  the 
argument  of  the  court,  it  is  very  manifest  that  the 
vendor's  lien  was  allowed  to  prevail  over  the  lien  of 
the  beneficiaries  in  the  trust  deed,  because  it  was  a 
subsisting  lien  upon,  or  equity  in  the  land  conveyed 
at  the  time  of  the  conveyance  in  trust,  and  because 
the  beneficiaries  were  neither  judgment  creditors  nor 
purchasers  for  value  without  notice.  And  in  order 
that  the  vendor's  lien  might  be  postponed  to  the  Ilea 
of  the  creditors,  it  was  essential  that  steps  be  taken 
in  a  legal  form  towards  closing  the  trust,  or  that  the 
trustee  under  the  powers  conferred  by  the  deed  shoald 
have   executed   the   trust. 

The  case  of  Oreen  v.  Demoas  is  also  a  bill  filed 
to  enforce  the  vendor's  lien.  Two  of  the  notes  had 
been  assigned  by  Green  the  vendor,  and  one,  not  dae 
when  the  bill  was  filed,  was  retained  by  him,  and  he 
and  his  assignees  united  in  the  bill,  to  set  aside  a 
deed  of  trust  to  secure  his  creditors,  made  by  the 
vendee,  and  have  the  land  sold  to  pay  the  purchase 
money.  The  relief  was  refused  to  the  assignees  upon 
the  ground  that  the  assignment  of  notes  for  the  pur- 
chase money  of  land,  which  had  been  conveyed  by 
deed  of  the  vendor,  by  virtue  of  the  assignment,  there 
must  be  some  afiQrmative  act  clearly  expressive  of  their 
assent  to,  and  intention  to  take  a  benefit  under  the 
assignment;  that  the  mere  legal  presumption  of  ac- 
ceptance, because   of  their  benefits,  is  not  sufficient. 
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We  do  not  concur  in  this  interpretation  of  the 
meaning  of  the  language  employed  in  the  opinion  of 
the  court  in  the  case  of  Brovm  v.  Vardeer.  We  do 
not  think  the  court  meant  to  be  understood  as  using 
the  word  "  executed "  in  reference  to  the  trust  as 
synonymous  with  the  word  "accepted"  by  the  credit- 
ors. Indeed,  the  argument  referred  to  by  the  court 
makes  no  mention  of  the  question  of  acceptance,  and 
excludes  such  a  conclusion.  The  opinion  of  the  court 
is    equally   reticent  upon   that  point. 

As  against  the  lien  of  the  vendor,  the  execution 
of  the  trust  deed  by  the  trustee,  or  the  institution  of 
proceedings  for  that  purpose,  and  the  two  modes  in- 
dicated, in  one  of  which  the  creditors  might,  if  no 
step  is  previously  taken  by  the  vendor,  make  good 
the  provision  of  the  trust  deed  in  their  favor.  And 
it  is  nowhere  intimated  in  that  case  that  any  formal 
acceptance,  by  the  creditors,  was  necessary  to  perfect 
their   rights   as   lien   creditors. 

The  case  in  3  Head,  332,  is  one  in  which  com- 
plainants who  were  creditors  filed  their  bill  against 
-defendants  to  set  aside  a  deed  of  trust  previously 
made  to  secure  other  creditors  upon  the  ground  of 
fraud.  The  court  held  there  was  no  evidence  of 
fraud,  but  upon  the  authority  of  the  case  of  Oreen 
V.  Demo88,  in  the  absence  of  evidence  of  acceptance 
by  the  creditors  secured  in  the  trust  deed,  of  the  pro- 
visions thereof  for  their  benefit,  held  that  as  between 
the  beneficiaries  in  the  trust  deed  and  other  lien 
-creditors,  the  mere  legal  presumption  of  acceptance  will 
not   suffice  to  give  such  beneficiaries  a  lien;    and  gave 
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complainaDts  relief  upon  this  ground.  It  was-  also 
held  that  if  the  execution  of  the  deed  was  unknown 
to  the  creditors^  the  maker  might  revoke  it^  or  cred- 
itors attach  the  property.  It  does  not  appear  in  this 
last  cited  case  whether  the  deed  had  been  registered 
before  the  filing  of  the  bill.  In  the  MS.  opinion 
referred  to,  of  Dews  v.  OlmU,  it  appears  that  the 
party  claiming  under  the  trust  deed,  made  no  appear- 
ance until  about  two  years  after  the  creditors  had  at- 
tached the  property;  and  did  not  then  aver  her  ac- 
ceptance of  the  benefits  of  the  trust  in  her  answer 
upon   being   made   a   defendant. 

Upon  the  rights  of  the  parties  in  such  cases,  Judge 
Freeman,  who  delivered  the  opinion,  said:  "Upon  this 
question  our  cases  are  somewhat  in  conflict.^'  He 
then  refers  to  the  cases  in  3  Head,  335,  and  10  Hum., 
371,  as  sustaining  the  complainant's  right,  etc.,  4  Cold., 
626,  and  other  authorities  as  sustaining  the  right  of 
the  beneficiaries.  He  then  says :  "  In  the  present 
case,  however,  it  is  not  averred  that  the  benefit 'of 
the  assignment  was  ever  accepted  at  all  by  Mrs.  Doyle^ 
or  in  fact  known  to  her  before  the  filing  of  her  an- 
swer, which  was  not  until  nearly  two  years  afi«r  the 
filing  of  the  bill  of  complainants  and  the  levy  of  their 
attachment.  In  such  cases,  we  hold  that  the  right  of 
the  attaching  party  is  superior,  but  express  no  opinion 
beyond  this,  confining  our  opinion  to  this  precise  state 
of  facts." 

It  will  be  observed  that  the  7  Hum.  case  furnishes 
no  authority  for  the  construction  given  it  in  the  case 
of   Green   v.   Demoas,  10   Hum.;     and   that  the  case  ia 
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3  Head,  332,  where  the  bill  was  filed  thirteen  days 
after  the  deed  was  made,  was  founded  chiefly  upon 
the  dicta  contained  in  the  case  of  Ghreen  v.  Demossr 
while  the  MS.  case  of  Dews  v.  Olwill,  refers  to  the 
conflicting  decisions  by  our  court,  and  does  not  dis- 
tinctly adopt  those  of  the  one  line  or  the  other,  but 
expressly  limits  the  decision  to  the  case  decided.  And 
in  effect,  holds  that  such  long  delay,  as  two  years,  in 
claiming  under  the  trust  deed,  is  either  evidence  that 
it  was  abandoned,  or  that  such  delay  raised  a  counter 
presumption  that  its  provisions  never  were  accepted. 
On  the  other  hand,  from  a  very  early  period  in  our 
judicial  history,  this  court  has  repeatedly  held  that 
''  a  deed  of  trust  being  always  made  for  the  benefit 
of  the  cestui  que  trust/'  his  acceptance  or  assent  there- 
to ''will  always  be  presumed  in  the  absence  of  proof 
to  the  contrary.'^  3  Yerg.,  257;  3  Hum.,  442;  1 
Head,   206;    4   Cold.,   626;     2   Heis.,   418,   419. 

In  the  case  in  2  Heis.  of  Farquharson  v.  McDon* 
dtdy  the  deed  was  executed,  and  proved  and  registered 
16th  July,  1865,  and  complainant  filed  his  attachment 
bill  16th  August,  1865,  as  a  creditor,  seeking  to  set 
aside  the  deed  for  fraud,  and  to  have  the  property 
conveyed  in  the  trust  deed  subjected  to  the  payment 
of  his  debts,  numerous  other  creditors  filed  bills  sub- 
sequently of  the  same  character  and  for  the  same  ob-- 
jects. 

Nicholson,  Ch.  J.,  delivering  the  opinion  of  the 
Court,  said :  "  Holding,  as  we  do,  that  the  deed  exer 
ciited  by  McDonald  on  the  15th  of  July,  1865,  was 
valid    and    unaffected    by    fraud,   either    in    law    or    in 
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fact^  it  follows  that  the  legal  title  to  the  property 
conveyed,  passed,  upon  the  registration  of  the  deed  to 
Perkins  (the  trustee),  for  himself  and  for  such  other 
creditors  of  McDonald  as  might  elect  within  the  time 
prescribed  to  accept  its  benefits.  Upon  the  registra- 
tion of  the  deed,  McDonald  was  divested  of  the  legal 
title,  and  the  law  presumes  that  the  benefits  designed 
for  the  beneficiaries  will  l)e  accepted  by  them,  and 
the  title  vests  in  the  trustee,  irrevocable,  by  the  gran- 
tor, to  await  the  election  of  the  beneficiaries/^  Citing 
3  Yerg.,  267;  3  Hum.,  446;  1  Head,  186;  Burrill 
on  Assignments,  351;  4  Cold.,  630.  The  learned 
judge  continues:  *^  But  while  it  is  true  that  all  the 
beneficiaries  under  a  trust  deed  are  presumed  to  accept 
its  benefits,  it  is  equally  true  that  they  may  repudiate 
and  reject  the  deed.  And  any  distinct  and  unequivo- 
cal act  of  renunciation  and  repudiation  of  the  benefits 
of  the  deed,  by  any  of  the  creditors  intended  to  be 
benefitted,  will  operate  as  an  estoppel  against  further 
claims    under   the   deed." 

McDonald's  deed  specified  creditors  of  the  first  and 
second  class  who  were  preferred,  and  then  providcil 
for  the  payment  pro  rata  of  all  his  other  creditors, 
or  such  of  them  as  presented  their  claims  by  the  1st 
January,  1867,  and  this  provision  was  held  valid.  In 
2  Story's  £q.,  sec.  1036a,  it  is  ^aid  that  in  a  general 
assignment  tor  the  benefit  of  creditors,  they  need  not 
be  techuioal  parties  to  it.  If  there  be  no  stipulation 
in  the  deed  for  a  release,  or  if  there  be  no  other 
condition  in  it  which  may  not  be  for  their  benefit^ 
their   assent    will    be    presumed    until    the   contrary   ap- 


DECEMBER  TERM,  1875.  683 

Washington  v.  Ryan. 

pears.  Such  a  bona  fide  assignment  made  by  the 
debtors  and  assented  to  by  the  assignee^  will  be  deemed 
a  valid  conveyance,  founded  upon  a  valuable  consid- 
^'ration  and  good  against  creditors  proceeding  adversely 
to  it  by  attachment  or  execution,  unless  the  deed  is 
repudiated   by   the   creditors. 

In  the  same  section  it  is  laid  down  that  where  a 
time  is  fixed  within  which  the  creditors  may  take  the 
benefits  of  the  deed,  by  notice  to  the  trustee,  they 
must  give  it  or  be  excluded.  If  no  time  is  fixed 
then  within  a  reasonable  time,  they  should  signify  their 
assent.  In  3  Head,  336,  it  is  said  in  general  the 
acceptance  of  the  trust  by  the  creditors  may  be  pre- 
sumed where  the  contrary  does  not  appear.  But  this 
presumption  alone  will  not  suffice  in  a  contest  as  to 
j)riority  of  liens  between  the  beneficiaries  in  the  deed 
and  other  lien  creditors.  Citing  10  Hum.,  371,  376, 
a  case  of  a  bill  filed  bv  a  vendor  of  land  to  enforce 
his  lien,  against  creditors  holding  the  land  by  lien  to 
secure  a  pre-existing  debt.  But  what  lien  have  the 
attaching  creditors  in  this  case?  How  do  they  ac»- 
quire  it?  They  had  none  by  judgment  or  otherwise 
before  their  bills  were  filed,  attaching  land  to  which 
their  debtor  had  no  title,  legal  or  equitable,  having 
<'onveyed  all  his  title  therein  by  deed  duly  registered 
!o  secure  other  creditors  before  their  bills  were  filed. 
The  case  in  2  Heis.  before  cited  is  very  analogous  to 
the  present  one,  and  we  think  deciejive  of  it.  But 
not  only  is  the  weight  of  authority  in  favor  of  the 
proposition,  that  iu  chls  case  the  presumption  of  ac- 
ceptance of  the  provisions  of  the  deed   of  trust  is  sufii- 
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cient  to  protect  the  rights  of  the  beneficiaries  therein 
against  the  attaching  creditors,  but  their  right  is  also 
well   sustained    by    sound    reason. 

It  is  admitted  in  all  the  cases  that  the  presump 
tion  does  arise.  Now  what  is  the  eflFect  and  force  of 
this  presumption,  and  how  only  can  it  be  rationally 
displaced,  removed,  or  surmounted?  A  presumption 
is  prima  facie  proof  of  the  fact  presumed,  and  unless 
the  fact  thus  established,  prima  faeie^  by  the  legal 
presumption  of  its  truth  is  disproved,  it  must  stand  as 
proved.  "  If  no  opposing  evidence  is  oflTered  the  jury 
are  bound  to  find  in  favor  of  the  presumption."  1 
Green  Ev.,  sec.  33.  A  contrary  verdict  would  be 
liable  to  be  set ,  aside  as   being  against  evidence.      Ibid^ 

Now  suppose  the  deed  of  trust  made  and  registered; 
does  not  the  law  say  that  the  beneficiaries,  prima  fajde, 
have  accepted  its  provisions  in  their  favor?  There  is 
no  controversy  upon  the  proposition.  Why  does  the 
presumption  arise?  Because  the  deed  is  for  the  bene- 
fit of  the  creditors.  Then  the  presumption  stands  as 
proof  of  the  fact  of  acceptance  until  it  is  rebutted  by 
evidence.  But  how  does  the  filing  of  a  bill  by  an 
outside  creditor  attaching  the  conveyed  property  by 
which  it  is  sought  to  deprive  the  trust  deed  creditors 
of  all  the  security  they  have  for  their  debts,  furnish 
any  evidence  rebutting  the  presumption  of  acceptance? 
It  cannot  be  pretended  that  it  does  furnish  any  such 
evidence.  How,  then,  can  the  presumption,  standing 
as  a  proved  fact,  in  the  case,  be  overcome  without 
some  counter- railing  evidence?  Suppose  it  were  proved 
by  the   testimony  of  witnesses  that  the   beneficiaries  ac- 
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cepted  the  deed's  provision  in  their  favor^  or  that  the 
creditors  had  signed  the  deed  in  attestation  of  the  ac- 
ceptance, would  not  the  attaching  creditors  be  repelled? 
The  presumption  of  law  is  that  they  did  accept,  and 
that  fact  presumed  and  uncontradicted  is  sufficiently 
proved.  It  is  not  a  satisfactory  answer  to  say,  as 
between  lien  creditors,  the  presumption  is  not  sufficient* 

The  attaching  creditor  might  have  any  surplus  after 
paying  the  secured  debts,  but  he  acquires  no  lien 
upon  the  land  conveyed  bona  fide  by  his  debtor  by 
registered  deed  for  the  security  of  other  creditors. 
He  can  reach  by  his  attachment  only  such  equity  as 
his   debtor   has   in   the   land — no   more. 

The  result  is  that  the  Chancellor's  decree  will  be 
affirmed  except  as  to  Mrs.  Ryan's  claim,  and  as  to 
that,  it  will  be  reversed,  and  the  cause  remanded  for 
the  purpose  of  having  the  trust  executed  in  conform- 
ity to  this  opinion,  and  complainants  will  pay  the  costs 
of  this  court,  and  the  costs  below  will  be  paid  as 
may   be   adjudged    by   the   Chancellor. 

McFarland,   J.,   dissented   as   follows: 

I  agree  fully  in  the  conclusion,  but  from  so  much 
of  the  reasoning  and  comments  upon  the  cases  of 
Brown  v.  Vanleer,  and  Green  v.  Demo88,  as  seems  to 
imply  that  a  vendor  who  has  made  a  deed  having 
only  an  implied  vendor's  lien,  has  a  lien  superior  to 
the  claim  of  i^  creditor,  who,  before  any  steps  have 
been  taken  by  the  vendor,  has  actually  accepted  the 
benefits  of  a  deed  of  trust  upon  the  land  to  secure^ 
his  debt. 
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Wise    A.   Cooper,   Executor,  v.    The    Murfreesbobo 
Savings   Bank  and   W.   A.   Henderson. 

Chancery  Practice.  Adoaneed  hid.  Bight  of  redempii<fn.  Land 
which  had  heen  conveyed  to  a  trusttee  to  secure  a  deb^ 
and  had  also  been  mortgaged  to  another  creditor,  wait  sold 
under  execution  in  favor  of  a  prior  judgment  creditor,  and 
was  bought  hy  the  mortgagee,  who,^  within  twenty  days,  ad- 
vanced his  bid  and  credited  his  mortgage  with  such  advanced  bid. 
The  creditor  secured  by  the  deed  of  trust,  within  two  years  tendered 
to  the  mortgagee  the  sum  actually  paid  at  the  execution  sale,  with 
interest,  and  complied  with  the  laws  regulating  the  redemption  of 
land,  sold  under  judicial  process,  but  the  mortgagee  demanded  the 
amount  of  his  advanced  bid  in  addition.  Heldj  that  as  between  the 
trustee  and  the  mortgagee,  the  latter  could  demand  only  the  sum  ac- 
tually paid  by  him  to  the  Sheriff,  and  could  not,  by  advancing  his  bid, 
secure  the  satisfaction,  in  whole  or  in  part,  of  a  debt  not  fixed  as  a 
lien,  to  the  injury  of  the  trustee,  who  had  a  superior  right. 
Case  approved:  Toombs  v.  Palmer j  4  Heis.,  331. 


PROM   RUTHERFORD. 


Appeal   from    Chancery   Court.      A.   8.    Marks,   Cb. 

Burton   &   Cannon   for   complainant. 

AvENT  &   Childress   for   the   Bank. 

Bailey,   J.,   delivered   the   opinion   of  the  t  court. 

On  the  17th  March,  1869,  the  defendant  Hender- 
son, being  indebted  to  Joseph  Lindsay,  the  complain- 
ant's testator,  conveyed  to  one  Mitchell  a  tract  of 
land,  lying  in  Rutherford  county,  containing  ninety- 
nine  acres,  and  empowered  him  to  sell  the  land  and 
apply  the  purchase  money  to  the  payment  of  the  debt. 
The   decree   was   registered   on   the   same   day. 
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Two  days  thereafter  Henderson  executed  to  the 
Mnrfreesboro  Savings  Bank  a  mortgage  to  secure  a 
considerable  indebtedness  due  from  him  to  the  bank, 
and  thereby  conveyed  several  hundred  acres  of  land, 
including  the  ninety-nine  acres  before  mentioned.  This 
mortgage  recites  that  it  is  ^'made  subject  to  the  rights 
of  J.  H.  Mitchell,  the  trustee,  under  deed  dated  17th 
March,  1869,  registered  in  the  Register's  office  of 
Rutherford   county." 

Before  this,  one  Bass  had  recovered  a  judgment  in 
the  Circuit  Court  for  Rutherford  county  against  Hen- 
derson, and  the  latter  brought  the  case  by  appeal  to 
the  Supreme  Court  of  the  State,  where  the  judgment 
was  affirmed  in  February,  1870.  Fi  fa  issued  to  the 
Sheriff  of  Rutherford  county,  who  levied  upon  the 
ninety  acres  of  land  conveyed  to  Mitchell,  and  on  the 
4th  of  June,  1870,  sold  it  to  the  Mnrfreesboro  Savings 
Bank,  the  price  bid  being  the  sum  of  the  debt  and 
eofitfi. 

The  bank,  within  twenty  days  from  the  purchase,. 
advanced  its  bid  to  the  sum  of  $3,300  dollars,  credit- 
ing  its   mortgage   with   that   sum. 

Lindsay  died,  and  complainant,  who  was  appointed 
executor  to  his  will,  having  required  the  trustee  Mit- 
chell to  sell  the  land  under  and  according  to  the 
terms  of  the  deed  of  trust,  became  the  purchaser  of 
the  property,  but,  so  far  as  the  record  shows,  has  not 
received   a  deed. 

But  on  the  30th  May,  1872,  less  than  two  years 
after  the  date  of  the  Sheriff's  sale,  complainant  Cooper 
tendered    to   the    bank   the    sum    bid    and    paid    by   it,. 
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with  interest,  and  in  all  respects  complied  with  the 
law  regulating  the  redemption  of  land  sold  ander 
judicial  process.  The  bank,  however,  refused  to  re- 
ceive the  money  and  execute  a  conveyance,  claimuig 
that  it  had  the  right  to  demand  not  only  the  sum 
paid  by  it,  with  interest,  bat  also  the  $3,300^  the 
amount  of  the   advanced   bid. 

Complainant  thereupon   brought   this   bill   to   recover 
the    land. 

The  trustee  Mitchell,  in  virtue  oT  the  deed  of  the 
i7th  March,  1869,  acquired  the  legal  title  to  the  land 
Tfor  the  purposes  mentioned  in  the  deed,  but  inasmach 
as  it  was  executed  after  the  judgment  was  recovered 
by  Bass,  his  rights  were  subordinate  to  the  rights  of 
Bass  to  enforce  the  lien  of  the  judgment  by  sale. 
But  subject  to  this  exception,  the  right  of  the  trustee 
was  complete,  and,  for  the  purposes  of  the  trusty 
superior  to  the  right  of  the  debtor  Henderson  and  his 
creditors.  Henderson  could  not  have  sold  the  equity 
of  redemption  to  the  prejudice  of  Mitchell,  to  whom 
he  had  conveyed  his  title  and  interest  in  the  land; 
nor  do  we  think  that  one  of  his  creditors,  because  of 
the  relation  of  creditor  and  debtor  between  them,  could 
possess   or  exercise   any   right   as   respects    the    property 

denied    to    him     by    law.       If    he    had     redeemed    the 

* 

property,  he  would  have  held  it  subject  to  the  terms 
and  upon  the  trusts  set  forth  in  the  deed  to  Mitchell; 
his  creditor,  whose  claim  is  derivative,  can  occupy  no 
better   position. 

It   follows,   that  as   between    itself  and    Mitchell,  tbe 
bank   could   demand   only   the   sum   actually   paid   bj    it 
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t )   the    Sheriff,  and    could    not,   by   advancing    its    bid, 
secure   the  sitisfactioD,   in   whole   or   in   part,  of  a   debt 
not   fixed   as   a   lieu,   to   the   injury    of  one   who   had   a 
superior   right. 

The  case  of  Toombs  v.  Palmer,  4  Heis.,  331,  is  in 
harmony  with  the  views  we  express,  and  with  the  con- 
clusion we.  have  reached.  That  was  a  case  where  a 
creditor,  by  a  trust  deed,  bought  the  land  at  a  sale 
made  by  the  trustee,  and  within  twenty  days  advanced 
his  bid.  The  assignee  of  the  debtor,  who  had  been 
duly  declared  a  bankrupt  before  the  sale  made  by  the 
trustee,  sold  the  equity  of  redemption  to  another,  and 
the  latter  contested  the  right  of  the  creditor  to  ad- 
vance the  bid.  The  court  held,  however,  that  "by 
the  express  provision  of  the  statute  the  amount  ad- 
vanced by  the  purchaser  upon  his  bid  was  as  much 
a  part  of  the  price  paid  for  the  land  as  the  amount 
bid  at  the  sale,  and  the  title  could  not  be  divest<'d 
out   of  him    except   by    the   payment   of  both    sums." 

Now,  if  at  the  sheriff's  sale  the  bank  had  bid,  not 
only  the  amount  of  the  judgment  debt  and  costs,  but 
also  the  $3,300,  which  it  afterwards  credited  upon  the 
debt  due  to  it,  to  whom  would  •  the  money  have  be- 
longed. Clearly  to  Mitchell,  to  the  extent  of  the 
«um    due    to    Lindsay. 

We,  therefore,  reverse  the  Chancellor's  decree,  but 
for  the  reason  that  the  sale  by  Mitchell  to  Cooper 
was  made  at  a  time  when  Mitchell's  rights  were 
seriously  controverted,  and  the  property,  in  consequence 
of  this  controversy,  sold  for  less  than  its  value,  we 
<lirect    that   the   Bank  of  Murfreesboro   shall    either   pay 
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to  complainant  the  sum  due  to  him,  with  interest,  or, 
at  its  option,  may  convey  the  land  to  Mitchell,  the 
trustee,  upon  payment  of  the  sum  bid  at  the  sherifl's 
sale,    with    interest. 


Florence  Puryear  v.   Annie   Puryear  et  aL 

1.  Chancery    Practice.    Bill   of   review.    Affidavit.    A    refusal  by   a 

Chancellor  of  leave  to  file  a  bill  of  review,  brought  upon  the  ground 
of  newly  diecovered  evidence,  is  not  error,  where  no  affidavit  ww 
offered  to  show  that  the  new  matter  could  not  have  been  produced 
by  the  party  claiming  the  benefit  of  it  in  the  original  cause,  or  that 
it  was  relevant  or  material. 

Case  cited :  9  Hum.,  624. 

2.  Same.    Allegation.    Upon  an  allegation  of  error  apparent,  a  party  has 

a  right  to  file  his  bill  of  review  without  the  leave  of  the  court, 

3.  Dower.     Valiie  of  buildings.     A  widow  ia  dowable  out  of  the  whole  es- 

tate of  her  deceased  husband;  and  the  words  'Mands''  and  "estate,'* 
meaning  the  same  thing  in  our  statutes,  the  value  of  the  buildings 
on  the  lands  is  not  to  be  estimated  in  making  the  assignment  of 
dower. 

Case  cited:   Vincent  v.   VincerUy  1  Heis.,  338-9. 

Code  cited :  Sees.  2398,  2403. 


FROM   WILI.IAMSON. 


Appeal  from  Chancery  Court.  W.  S.  Fleming,  Ch. 
Burke  Bond  and  T.  W.  Turlby  for  complainant. 
Wm.   House,   guardian    ad  litem,   for    respondents. 
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Deaderick,  J.,  delivered   the   opinion   of  the   courts 

This  is  a  bill  of  review,  offered  to  be  filed  by  com- 
plainant in  the  Chancery  Court  at  Franklin,  to  review 
and  reverse  a  decree  of  that  court,  pronounced  upon  a 
bill  brought  by  her  for  the  assignment  of  dowpr.  The 
bill  alleged  error  apparent  on  the  face  of  the  impeached 
decree,   and   newly   discovered   evidence. 

The  Chancellor,  upon  application  for  leave  to  file 
the  bill,  refused  to  allow  it  to  be  filed,  and  there- 
upon, a  bill  of  exceptions,  containing  the  bill,  was 
signed,  and  the  complainant  was  allowed  an  appeal  to 
this   court. 

As  a  bill  of  review  brought  upon  the  ground  of 
newly  discovered  evidence,  there  was  no  error  in  the 
Chancellor's  order  refusing  leave  to  file  it,  as  no  affi- 
davit was  offered  to  show  that  the  new  matter  could 
not  have  been  produced  or  used  by  the  plaintiff,  claim- 
img  the  benefit  of  it  in  the  original  cause,  nor  that 
the  newly  discovered  evidence  was  relevant  or  materiah 
9   Hum.,   524;   Story's   Eq.    PI.,   sec.   412. 

Upon  the  allegation  of  error  apparent  upon  the 
face  of  the  decree,  a  party  has  the  right  to  file  his 
bill  of  review  without  the  leave  or  consent  of  the 
court. 

The  Chancellor  in  this  case  heard  argument  of 
counsel  upon  the  application  for  leave  to  file  the  bill, 
and  determined  and  decided  that  said  bill  ^^  did  not 
contain  any  sufficient  reason  upon  its  face  to  authorize 
the  court  to  grant  leave  to  file  said  bill.''  The  leave 
was  therefore  denied. 
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The  Chancellor  might  have  refused  to  allow  the 
bill  to  be  filed  to  review  the  decree  for  newly  dis- 
covered evidence,  and  have  permitted  it  to  be  filed 
for  error  apparent  upon  the  face  of  the  decree,  and 
this  would  have  been  the  more  proper  course.  But 
if,  after  filing,  he  was  satisfied  the  bill  was  insufficient, 
and  could  not  be  maintained,  he  might  have  dismissed 
it  upon  motion.  Practically,  the  result  would  be  the 
same  if  the  Chancellor's  conclusion  as  to  the  iusuffi- 
<:iency  of  the  bill  was  correct,  whether  his  judgment 
was  pronounced  upon  the  application  for  leave  to  file, 
or  upon  motion  made  to  dismiss  after  the  filing  of 
the  bill,  for  if  the  bill  is  insufficient  it  would  be 
4innecessary  to  order  that  the  cause  should  be  re- 
manded, and  that  it  be  filed,  that  it  might  be  im- 
mediately  thereafter   dismissed. 

The  error  alleged  upon  the  face  of  the  decree  is 
that  the  commissioner's  report,  assigning  dower  to  tlie 
complainants,  which  is  incorporated  in  the  decree,  and 
the  decree  declare  the  dower  assigned  to  be  one- third 
in  value  of  the  whole  real  estate  of  said  deceased. 
The  argument  is  that  as  the  mansion-house  is  "real 
-estate,''  its  value  was  estimated  in  ascertaining  the 
value  of  one-third  of  the  estate,  out  of  which  the 
widow  is  dowable,  and  that  complainant  is  entitled  to 
one-third  in  value  of  the  "  land,"  including  the  man- 
sion-house and  outbuildings,  without  estimating  their 
value. 

The  commissioners,  in  their  report,  say  that  having 
been  appointed  "to  set  apart  the  dower  of  Florence 
A.   Puryear   in  and    out  of  the  tracts  of  land,  of  which 
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her  late  husband,  John  J.  Puryear,  died  seized  and 
possessed,  having  met  on  the  premises  of  the  home- 
stead plan,  and  being  duly  sworn,  proceeded  to  ascer- 
tain  the  quantity  of  acres  in  said  homestead  place, 
and  in  the  tracts  of  barren  lands,''  etc.  The  report 
then  proceeds  to  give  the  number  of  acres  in  each 
of  the  three  tracts,  and  their  boundaries  and  contains, 
and  after  estimating  the  value  of  said  homestead  tract, 
and  the  value  of  the  estate  of  deceased  in  said  tracts 
of  barren  land,  we  proceeded  to  lay  off  the  dower  of 
said  widow  out  of  said  homestead  tract,  so  as  to  in- 
clude the  mansion  house  therein,  and  which  is  bounded 
as  follows,  etc.  Deceased  was  owner  of  undivided 
half  of  the   iwo   tracts   described    as  '^^  barren    lands.'' 

After  giving  the  boundaries  of  the  dower  tract,  the 
report  concludes,  '^  which  we  consider  and  estimate  to 
be  one-third  in  value  of  the  whole  real  estate  of  said 
deceased,  and  which  we  set  apart  and  allotted  to  said 
Florence  A.  Puryear,  her  dower  in  and  out  of  said 
lands."  The  decree  following  the  report  decrees  a 
life  estate  to  the  widow  in  ''that  part  of  the  lands  of 
said   deceased   allotted   to   her"   as   dower. 

A  bill  of  review  is  in  the  nature  of  a  writ  of 
«rror.  The  error  to  be  corrected  should  be  apparent 
upon  the  face  of  the  decree,  with  reasonable  clearness. 
It  does  not  appear  that  the  value  of  the  buildings 
upon  the  land  was  estimated  in  the  allotment  of  dower 
to  complainant.  It  is  true  the  terms  ''  real  estate  and 
land"  were  used,  interchangably,  in  the  commissioners' 
report  and  in  the  decree,  without  any  intention  of 
conveying   an    idea    by   the   use   of    one    word   different 
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from  that  conveyed  by  the  other,  for  our  statates  u» 
the  terms  *Mand''  and  ^^  estate ''  as  meaning  the  same 
thing.'  Sec.  2398  of  the  Code  gives  the  widow's 
dower  in  one-third  of  all  the  lands  of  which  her  hus- 
band was  the  owner  at  his  death,  and  sec.  2403  directs 
that  the  dower  be  so  assigned  as  to  give  the  widow 
"one-third  in   value   of  the   whole  estate." 

In  making  this  assignment  it  had  been  held  by 
this  court  that  the  value  of  the  buildings  is  not  t& 
be  estimated  (1  Heis.,  338-9)^  and  the  decree  in  this 
case  does  not  show  that  they  were  estimated;  and  it 
is  affirmed   with   costs. 


Wm.  R.  Jones  d  al.  v.   Pollabd  R.  Reynolds  d  ab. 

Seatute  of  Liuitations.  Actions  ogaiMi  penonal  repremsdaiiDet,  The 
general  provisions  of  the  Code  applicable  to  the  limitation  of  actions 
do  not  apply  to  actions  by  persons  under  disability,  and  oonstroed 
with  the  statute  specially  providing  for  the  limitation  of  actiooi 
against  personal  representatives,  a  person  under  the  disability  of  in- 
fancy had  only  one  year  from  the  1st  of  January,  1867,  within  which 
to  sue,  where  the  cause  of  action  has  accrued  before  that  date. 

Code  cited:  Sees.  2279,  2274,  2281,  2757. 


FBOM   RUTHERFORD. 


Appeal  from   Chancery  Court.      W.    H.    William- 
son^ J. 
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EwiNG  &  Han€X)OK   for   complainantB. 

I  VIE  &   Myebs    and    Palmer  &  Richardson    for 
respoDcleDts. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

The  complainantB  are  the  distributees  of  their  father, 
Daniel  Johnson^s  estate,  and  also  of  the  estate  of  their 
mother,  Lucy  Johnson.  By  this  bill  they  seek  a  re- 
-covery  against  Pollard  R.  Reynolds,  the  administrator 
of  both  estates.  From  the  decree  in  their  favor 
Reynolds  has  not  appealed.  They  also  seek  a  decree 
against  J.  W.  Harris,  the  personal  representative  of 
Nathan  Chaffin,  deceased.  1st,  upon  the  ground  that 
said  Chaffin  was  the  guardian  of  complainants,  and  in 
September,  1858,  upon  the  settlement  of  Reynolds,  as 
administrator  of  the  estate  of  Daniel.  Johnson,  with  the 
dlerk  of  the  County  Court,  there  was  a  balance  of 
tipwards  of  (1,000  in  his  hands  due  complainants  as 
distributees,  and  that  said  Chaffin,  their  guardian,  failed 
to  collect  this  sum,  but  accepted  the  note  of  Reynolds 
for  the  amount,  with  one  White  as  surety.  This  note 
was,  after  Chaffin's  death,  by  the  representatives,  turned 
over  to  his  successor  as  guardian.  Reynolds  and  White, 
having  become  insolvent,  complainants  claim  that 
Ohaffin's  representative  is  liable  to  the  amount.  2d. 
Chaffin  was  the  surety  of  Reynolds  upon  his  bond  as 
administrator  of  the  estate  of  Lucy  Johnson,  deceased, 
and  complainants  charge  that  Reynolds  has  failed  to 
account  to  them  for  the  sum  due  them  as  distributees 
of  said   last   mentioned   estate. 
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The  personal  representative  of  ChafiSn^  among  other 
defences^  relies  upon  the  statute  of  two  years  in  iavor 
of  personal  representatives.  White  was  qualified  as 
representative  of  Ghaffin's  estate  in  November,  1858. 
The  bill  was  filed  the  9th  of  March,  1868.  By  an 
amended  bill,  and  by  the  proof,  the  complainants  show 
that  they  were  minors  when  their  cause  of  action  ac- 
crued, the  youngest  of  the  four  attaining  her  majority 
the  7th   August,  1865. 

The  operation  of  the  statute  being  suspended  by 
constitutional  amendment  until  the  1st  of  January, 
1867,  and  the  bill  being  filed  9th  March,  1868,  all 
other  questions  being  out  of  the  way,  the  complainants 
are  in  time,  provided  they  had  two  years  from  the 
1st  of  January,  1867,  as  argued  by  their  counsel. 
On  the  contrary,  they  are  too  late  provided  they  were 
only  allowed  one  year,  as  argued  by  defendant's  counsel 
and   this   is   the   question. 

In  the  chapter  of  the  Code  devoted  to  the  admin- 
istration of  estates,  and  in  art.  13  of  that  chapter,  de- 
voted to  the  limitation  of  suits  against  personal  repre- 
sentatives, we  have  sec.  2279,  which  requires  resident 
creditors  to  make  demand  and  bring  suit  within  two 
years,  and  non-resident  creditors  within  three  years,  or 
be  forever  barred.  This  section,  construed  with  sec. 
2274,  has  been  held  to  allow  two  years  and  six  months^ 
and  three  years  and  six  months,  as  the  case  may  be. 
In  the  same  article  is  sec.  2281,  as  follows:  '' Infants, 
persons  of  unsound  mind,  and  married  women  may 
bring  their  several  actions  within  one  year  after  the 
removal   of   their   respective   disabilities,  notwithstanding 
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the  lapse  of  said  periods  of  two  and  three  years,  sa 
that  such  sait  be  brought  within  seven  years  after  the 
death   of  the  debtor,'^   etc.,   etc. 

It  seems  to  us  manifest,  that  under  this  section^  in- 
fants who  were  such  when  the  cause  of  action  accrued,, 
are  only  allowed  one  year  after  the  disability  is  re- 
moved in  cases  where  the  bar  would  be  otherwise 
complete.  It  is  not  seriously  denied  that  such  would 
be  the  effect  of  this  section  if  standing  alone ;  but .  it 
i.s  argued  that  there  is  another  section,  which  gives  a 
longer  time,  and  as  sec.  2281  does  not  say  they  shall 
not  bring  their  action  after  one  year,  the  longest 
time  should  be  allowed.  The  other  section  referred 
to  is  2757.  This  is  under  the  head  of  general  pro- 
visions, applicable  to  the  limitation  of  actions,  and 
provides,  that  "If  the  person  entitled  to  commence  an, 
action  is,  at  the  time  the  cause  of  action  accrued, 
either  (1)  within  the  age  of  twenty-one  years,  (2)  of 
unsound  mind,  (3)  a  married  women,  (4)  beyond  the 
limits  of  the  United  States  and  the  territories  thereof^ 
such  person,  or  their  representatives  or  privies,  as  the 
case  may  be,  may  commence  an  action,  after  the  re- 
moval of  such  disability,  within  the  time  of  limitation 
for  the  particular  cause  of  action,  unless  it  exceed 
three  years,  and  in  that  case  within  three  years  from 
the   removal   of  such    disability." 

If  this  statute  applies,  the  complainant  would  have 
two  years  from  the  removal  of  their  disability,  and 
two  years  from  the  1st  of  January,  1867.  But  we 
are  of  opinion  that  this  general  provision  does  not 
apply    to    actions    against    personal    representatives,   for 
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the  simple  reason  that  the  limitation  of  such  action  is 
specially  provided  for  in  the  article  and  section  of  tbe 
Code  previously  referred  to.  This  view  reconciles  the 
two  sections,  and  gives  effect  to  both,  otherwise  they 
cannot   be   reconciled. 

We  hold,  therefore,  that  complainants  were,  all 
other  questions  aside,  only  entitled  to  one  year  from 
the    1st   January,    1867,   within    which    to   sue. 

But  it  is  argued  for  complainants  that  the  defend- 
ants have  not  specially  pleaded  the  statute  now  relied 
upon.  They  pleaded  the  statute  of  two  years  in 
favor  of  personal  representatives.  Under  this  we  think 
the  question  whether  this  statute  was  a  law,  or  whether 
the  complainants  were  within  the  exceptions,  was  fairly 
presented.  Upon  the  filing  of  the  amended  bill,  in 
which  the  complainants  allege  that  they  were  within 
the  exceptions,  it  is  not  necessary  for  the  defendants 
specially  to  plead  or  aver  that  they  had  not  sued 
within  one  year  after  the  removal  of  their  disabilities. 
The  complainants  had  notice  of  the  statute  relied  u|K)n, 
and  this  was  all  that  was  of  any  practical  importam^e. 
This  is  conclusive  of  the  case,  without  regard  to  other 
questions,   as   to    which    we   express   no   opinion. 

The  decree  of  the  Chancellor,  dismissing  the  bill 
as  to  the  personal  representative  of  Chaffin,  will  be 
affirmed    with    costs. 


DECEMBER  TERM,  1875.  649 


Prowell  V.  Fowlkes. 


E.  R.  Prowell  et  al.  v.  H.  P.  Fowlkes,  Adm'r,  et  aZ. 

Summary  Remedy.  Official  bond  of  deceased  clerk,  lAabiiiiy  of  administnh 
tor  with  sureties  upon.  The  summary  remedies  given  by  statute  against 
public  officers,  being  of  purely  statutory  origin  and  in  derogation  of 
the  common  law,  must  be  strictly  pursued,  and  nothing  can  be  super- 
added to  them  by  judicial  oonstruction.  Such  statutes  do  not  in  terms 
extend  to  the  personal  representatives  of  such  officers,  and  cannot  be 
80  extended  by  construction.  Held,  that  a  motion  is  not  allowable 
against  the  administrator  of  a  deceased  clerk  and  the  sureties  upon 

the  official  bond  of  the  clerk. 

« 

Oases  approved:  Young  v.  flare,  11  Hum.,  303;  State  v.  Deberry,  9  Hum., 
605 ;  Park  v.  WaVccr,  2  Sneed,  509. 

Case  overruled :  Smith  v.  Woods^  1  Col.,  539. 

Code  cited:  Sec  3626. 


FROM    WILLIAMSON. 


Appeal     from     the     Circuit     Court.       William     P. 
Martin,  J. 

TuRLEY   &  Thomas   for  defendants. 

Richardson   for  complainants. 

Sneed,   J.,   delivered   the   opinion    of  the   court. 

.  The  counsel  for  the  appellants  in  this  case  insists 
upon  divers  grounds  of  reversal  which  are  worthy  of 
consideration,  but,  in  the  view  we  have  taken  of  this 
case,  the  main  question  argued  must  be  decisive  of  ir. 
It  IS  an  action,  instituted  by  motion  in  the  County 
Court  of  Williamson  county,  against  the  administrator 
of  a   deceased    clerk    and    the    sureties    on    the    clerk's 


650  NASHVILLE : 


Prowell  V,  Fowlkes. 


bond,  for  a  balance  of  a  fund  collected  by  the  clerk 
under  the  orders  of  the  court,  belonging  to  the  plain- 
tiffs, and  remaining  in  the  hands  of  the  clerk  at  the 
time  of  his  death.  The  notice  of  the  motion  was 
served  upon  the  administrator  alone.  A  judgment  was 
rendered  in  favor  of  the  plaintiffs,  and  the  case  was 
brought  before  the  Circuit  Court  by  certiorari,  when, 
on  motion  of  the  plaintiffs,  the  petition  was  dismissed, 
and  an  appeal  taken  to  this  court  by  defendants,  who 
have  likewise,  as  a  measure  of  precaution,  taken  a 
writ   of  error   to   the   County   Court. 

It  is  insisted  on  behalf  of  the  defendants  that  the 
summary  remedy  allowed  against  the  clerk  and  his 
sureties  in  such  cases  does  not  lie  against  the  admin- 
istrator and  the  sureties  of  the  clerk.  And  of  this 
opinion  is  the  court.  The  statute  under  which  the 
remedy   is   sought   is   in   the   words   following: 

"Judgment  may*  be  had  summarily  by  motion 
against  the  clerk  of  any  court  in  this  State  in  the 
following  cases:  1.  For  failing  to  pay  over  to  the 
party  entitled,  on  demand,  money  received  by  him  on 
any  judgment  or  execution,  or  paid  into  court  upon 
a  plea  of  tender  or  any  other  plea,  Oi  under  an  or- 
der or  rule  of  court,  judgment  for  the  sum  so  re- 
ceived, with  interest  aad  twelve  and  one-half  per  cent 
damages.  2.  For  delinquencies  in  regard  to  revenue, 
as   provided   in    this   Code,    in    Part   I,  titles   4  and  5.'* 

It  has  been  uniformly  held  in  regard  to  the>e 
summary  remedies  against  public  officers,  that  they  are 
of  purely  statutory  origin,'  and  in  derogation  of  the 
common   law;     that   they    must   be  strictly   pursued   and 
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cODStraed,  and  that  nothing  can  be  superadded  to  them 
by  judicittl   construction. 

The  very  terms  of  the  statute  import  that  the 
officer  himself  must  be  pursued,  and  that  the  demand 
must  be  made  upon  him.  His  representative,  if  he 
be  dead,  is  the  custodian  and  depository  of  his  per- 
sonal assets,  but  the  fiduciary  trust  moneys  with  which 
he  is  charged  are  supposed  to  remain  in  cudodia  legi» 
in  the  hands  of  his  successor  in  office.  The  admin- 
istrator is  not  supposed  to  kuow  anything  about  hia 
official  afifkirs,  and  is  not  in  a  condition  to  protect 
his  sureties,  in  the  speedy  and  summary  remedy  given 
to  the  parties  in  interest,  of  which  they  are  not  even 
entitled  to  notice.  Young  v.  Hare^  11  Hum.,  303» 
It  would  be  a  hard  and  unreasonable  construction  of 
these  statutes  to  give  the  remedy  against  innocent 
sureties  with  the  administrator  of  the  officer,  when 
they  are  not  only  deprived  of  their  day  in  court  to 
make  their  defense,  but  are  in  a  condition  so  utterly 
helpless,  from  the  fact  that  the  death  of  their  princi- 
pal has  cut  off  'the  chances  of  a  well  advised  defense^ 
The  case  of  The  State  v.  Deberry  was  decided  in 
1848,  in  which  it  was  held  that  the  act  which  au- 
thorizes a  judgment  by  motion  against  a  sheriff  and 
his  sureties,  does  not  authorize  such  summary  proceed- 
ing against  the  executor  or  administrator  of  such  sheriff. 
In  that  case  Judge  Green  said  that  the  act  does  not 
in  its  provisions  extend  to  the  executor  or  adminis- 
trator of  the  sheriff,  and  we  do  not  think  it  should 
be  so  extended  by  construction.  For  the  default  of 
the    sheriff,   it    is   much    more    appropriate    to    proceed 
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against  his  executor  or  administrator  opon  the  bond 
by  a  common  law  action,  in  which  the  plea  of  ihllj 
administered  might  be  put  in  and  the  issues  tried  by 
a  jury.  We  do  not  think  the  Legislature  intended 
to  extend  the  remedy  by  motion  to  the  executor  or 
administrator.  9  Hum.,  605.  In  the  case  of  Park 
V.  WalkeTy  Judge  McKinney  said:  "No  latitude  of 
construction  is  admissible  so  as  to  extend  the  remedy 
beyond  the  express  provision  of  the  statute  to  cases 
apparently  falling  within  the  reason  of  the  law.  The 
remedy  is  not  given  by  the  statute  against  the  por^ 
sonai  representative  of  the  deceased  sheriff  or  surety; 
and  upon  no  sound  principle  can  it  be  so  applied. 
Obvious  considerations  growing  out  of  the  relations, 
rights  and  duties  of  the  personal  representative,  forbid 
such  a  construction.  But  it  is  needless/'  he  says, 
^^to  reason  on  the  point.  We  have  held  that  this 
remedy  did  not  extend  to  the  executor  or  administra- 
tor of  the  deceased  sheriff  himself,  citing  The  State  v. 
Deberry,  9  'Hum.,  and  for  the  same  reasons  we  now 
hold  that  it  does  not  apply  to  the '  executor  or  ad- 
ministrator  of  a   deceased   security."       Park  v.    Walker, 

2    Sneed,    509.       The    doctrine    of   these    cases    applies 

• 

with  like  force  to  the  summary  remedy  against  clerks, 
and  the  statutes  have  in  no  manner  been  extended  in 
their  scope  and  operation  since  these  cases  and  many 
others,  unreported,  have  been  determined.  But  it  is 
said  that  the  doctrine  has  been  modified  and  departed 
from  in  the  more  modern  case  of  Himith  v.  TFood,  1 
-Col.,  539.  The  point  was  not  directly  in  judgment 
in    that    case.       The    proceeding    in    that    case   was    by 
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petition  against  the  administrator  of  the  clerk  and  the 
sareties  on  the  clerk's  boud  to  recover  certain  moneys 
in  the  clerk's  hands  at  the  time  of  his  death.  The 
proceeding  was  in  the  Ck>unty  Court,  and  the  clerk 
had  received  the  moneys  as  special  commissioner  to 
sell  the  property  out  of  which  the  fund  was  realized. 
The  suit  was  treated  as  in  the  nature  of  a  bill  in 
equity,  and  as  such  was  sustained,  as  it  well  might 
be,  under  the  rules  of  practice  appropriate  to  that 
forum.  The  learned  judge  delivering  the  opinion  does 
undoubtedly,  in  the  discussion  of  the  case,  repudiate 
the  early  decisions  which  hold  that  the  motion  does 
not  lie  against  the  representative  of^  a  deceased  officer, 
and  'inclines  to  the  opinion''  that  the  remedy  by 
motion  will  lie  against  the  personal  representative  of 
a  delinquent  officer.  He  seems  to  base  his  conclu- 
sions upon  sec.  3626  of  the  Code,  ch.  14,  art.  7, 
by  which  it  is  provided  that  ''the  remedy  by  motion 
given  by  this  article  will  be  both  for  and  against  the 
personal  representatives  of  deceased  parties."  The  pro- 
vision, he  says,  might  seem  at  first  view,  from  its 
juxtaposition  and  terms,  to  be  restricted  to  the  class 
of  motions  enumerated  in  article  7.  But  such,  he 
thought,  was  not  the  intention.  There  would  be  no 
Reuse  in  such  a  discrimination.  1  Col.,  539.  Upon 
examination,  it  will  be  seen  that  the  article  7  applies 
exclusively  to  the  reciprocal  remedies  of  sureties  as 
against  each  other,  and  that  the  provision  as  to  them 
was  almost  literally  carried  into  the  Code  from  the 
Acts  of  1801,  ch.  15,  sec.  1,  which  is  intended  ex- 
clusively for  the  protection  of  securities.       We  are  sat- 
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isfied  that  the  learned  judge,  in  placing  this  conHtnic- 
tion  on  the  section  of  the  Code  referred  to,  did  not 
have  this  act  of  1801,  ch.  15,  from  which  it  was 
taken,    brought   to    his   attention. 

But,  in  any  event,  we  hold  that  the  sounder  de- 
cision is  to  be  found  in  the  earlier  cases  on  the  sub* 
ject;  and  while  we  do  not  regard  the  conclusions  of 
the  learned  judge  upon  the  point  as  an  express  adju- 
dication of  the  question,  we  must,  with  great  deference 
and  respect  for  his  ability  and  learning,  dissent  from 
the  view  he  has  announced  in  that  case.  We  hold 
that  the  summary  remedy  is  not  allowable  in  a  case 
like   this. 

The  judgment  will  be  reversed  and  the  motion  dis- 
missed, without  prejudice  to  the  plaintiffs,  however,  in 
any  other  appropriate  remedy  to  which  they  may  re- 
sort. 
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The  State  i\  James  Williams. 

Criminal  Law.  Agsault  with  intent  to  commit  manslaughter.  Indictment.  Man- 
slaughter being  a  felony  in  this  State,  an  attempt  to  commit  man- 
slanghter  is  an  ofiense,  and  an  indictment  for  an  assault  witli  intent 
to  commit  manslaughter  is  good  under  sec.  4630  of  the  Code. 

Cases  cited :  Quarlea  v.  The  Staler  1  Sneed,  407 ;   Jones  v.  The  State,  2 
Swan,  399. 

Code  cited:  Sec.  4630. 


FROM   DAVIDSON. 


Appeal  from  the  Criminal  '  Court.  Thomas  N. 
Fbazieb,  J. 

No   couiiRel    named. 

Lea,   Sp.    J.,   delivered   the   opinion    of  the   court. 

Turney,    J.,   dissenting. 

The  only  question  in  this  case  is,  whether,  under 
€ec.  4630  of  the  Code  of  Tennessee,  an  indictment  for 
an  assault,  with  intent  to  commit  manslauerhter,  will  lie. 

The  section  is  as  follows:  ^^If  any  person  assault 
another,  with  intent  to  commit,  or  otherwise  attem]>t 
to  commit,  any  felony  or  crime  punishable  by  imprison- 
ment in  the  penitentiary,  where  the  punishment  is  not 
otherwise  prescribed,  he  shall,  on  conviction,  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  exceed- 
ing five  yearfc!,  or  by  imprisonment  in  the  county  jail 
not  more  than  one  year,  and  by  fine  not  exceeding 
five    hundred    dollars,   at   the   discretion   of   the    jury." 
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This  section  of  the  Code  has  been  construed  by 
this  court,  in  the  case  of  Jones  v.  Hie  State,  to  apply 
to  those  felonies  which  may  be  committed  by  means 
of  personal  violence.  Manslaughter  is  certainly  a  felony 
in  this  State,  and  in  the  words  of  the  statute  above 
quoted,  is  punishable  by  imprisonment  in  the  {)eniten- 
tiary,  then,  by  the  very  terms  of  the  statute,  an  at- 
tempt  to   commit    manslaughter   is   an    offense. 

It   is   insisted   for   the   defendant,    that   if    the   intent 

to  kill  was  present  and  existing  in  the  mind  of  the 
defendant  at  the  time  of  the  assault,  then  it  could 
not  be  an  assault  with  intent  to  commit  manslaughter, 
bat  to  commit  murder  in  one  or  the  other  degrees  of 
that  offense,  and  this  seems  to  be  the  idea  upon  which 
the  court  below  quashed  the  indictment  in  this  cause. 
This  position  confounds  the  deadly  intent  with  malice 
or   deliberation. 

In  the  case  of  Quarles  v.  ITie  State,  1  Sneed,  407, 
the  court  say:  "We  are  not  to  infer  malice  from  the 
deadly  intent  merely,  for  that  may  exist  in  a  case  of 
self  defense,  as  where  one,  from  evident  necessity,  wil- 
fully kills  another  to  save  his  own  life.  Much  less 
can  we  infer  it  where  the  intent  is  produced  by  anger, 
for  if  that  were  sudden,  and  upon  reasonable  provo- 
cation,  the   killing   would    not   be     murder.'' 

Again  in  that  case  the  court  say:  "But  man- 
slaughter may  be  voluntary,  as  where,  upon  a  sudden 
quarrel,  two  persons  fight,  and  one  of  them  kills  the 
other.  We  are  to  presume  that  the  intention  ac- 
corded with  the  act;  but  if  the  intention  and  act 
were   the  result  of   impulse   and    passion,   excited    upon 
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8uddeD  and  adequate  provocation,  the  idea  of  malice 
is  repelled,  and  the  killing  is  only  manslaughter/^ 
Suppose  two  men  became  suddenly  angry  with  each 
other,  upon  sufficient  legal  provocation,  and  upon  a 
sudden  heat  of  passion  thus  produced,  and  without 
any  previous  quarrel  or  difference,  one  shoots  at  the 
other  with  a  deadly  weapon,  what  offense  has  he  com- 
mitted? It  is  certainly  more  than  a  common  assault. 
It  is  not  an  assault  with  intent  to  commit  murder  in 
the  first  or  second  degree,  for  there  is  no  malice  in 
the  act.  It  can  only  be  an  assault  with  intent  to 
commit    manslaughter. 

We  are  of  the  opinion,  therefore,  that  an  indict- 
ment for  an  assault  with  intent  to  commit  manslaughter 
is   good    under   sec.   4630   of   the   Code. 

This   cause    will    be   reversed   Hiid   remanded. 


Jane  Summar  v.  J.   W.   Page  et  al. 

Liability  of  Clerk  and  Master  for  Moneys  Loaned.  Proof  of 
good  faith.  A  party  to  whom  Clerk  and  Master  loaned  money  with- 
out security  at  the  time,  but  afterwards  took  as  security  the  partner 
of  the  borrower,  and  the  parties  soon  afterward  failed;  Hdd  the  cir- 
cumstances make  a  cause  requiring  proof  showing  clearly  and  satis- 
factorily the  good  faith  of  the  Clerk  and  Master  in  the  transaction. 


PROM   CANNON. 

Appeal   from  Chancery  Court.     B.  M.  Tiklman    Ch. 
42 — VOL.  6. 
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St.  John  &   Finlby   for  complainant 

Barton  &  Jones  and  Cantbell  for  respondent. 

McFarland,  J.,  delivered  the  opinion  of    the  court. 

The  question  before  us  is^  whether  or  not  there  is 
^rror  in  that  part  of  the  decree  below  holding  A.  F. 
McFerrin,  former  Clerk  and  Master  at  Woodbury, 
liable  for  a  fund  loaned  by  him  under  the  orders  of 
the  court,  in  the  event  the  money  cannot  be  collected 
from  J.  W.  Page,  to  whom  it  was  loaned,  and  Milli* 
ken,  his  surety.  As  McFerrin  alone  has  appealed, 
this   is   the   only   question. 

It  appears  that  Page,  to  whom  the  money  was 
loaned,  was  the  son-in-law  of  McFerrin;  that  he  took 
no  security  at  the  time;  but  Millik^n,  a  partner  of 
Page  in  a  distillery,  afterwards  signed  the  note,  Mc- 
Ferrin presenting  the  note  and  urging  him  to  do  so; 
he  had  been  previously  spoken  to  on  the  subject  by 
Page.  McFerrin  afterwards  bought  Page's  property, 
and  gave  it  to  his  daughter,  Page's  wife,  giving  Page 
s,  note  for  part  of  the  price,  which  was  transferred 
to   another. 

The  circumstances  make  a  case  requiring  proof  upon 
the  part  of  McFerrin,  showing  clearly  his  good  &ith 
in  the  transaction.  This  proof  is  wanting.  Page 
proves  it  is  true  that  he  and  Milliken  were  solvent 
at  the  time  the  note  was  given^  but  their  sudden  em- 
barrassment and  failure  soon  after  is  not  satisfactorily 
explained.  The  law  requires  of  a  public  officer  of 
this  character  the  utmost  good  faith,  and  this  must 
appear  satisfactorily. 
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It  is  said  in  argument  that  the  money  might  have 
been  made  after  judgment  was  taken  upon  the  note., 
but  for  the  interference  of  the  complainant^s  solicitors, 
who  would  not  agree  to  the  issuance  of  execution. 
Bat  this  is  not  satisfactorily  shown,  and,  in  fact,  the 
circumstances   do   not  sustain  this  conclusion. 

The  decree  against  McFerrin  was  proper.  The  fund 
originally  belonged,  one-third  to  Ivory  Summar,  from 
whom  complainant  was  divorced,  and  two-thirds  to 
<;ompIainant  and  her  children.  But  the  record,  we 
think,  shows  that  Ivory  Summar  had  received  his  full 
share,  and  the  whole  of  the  fund  loaned  to  Page  be- 
longed to  complainant  and  her  children,  that  is,  to 
complainant  during  life,  and  then  to  her  children. 
The  decree,  therefore,  should  be  so  modified  that  in- 
stead of  allowing  complainant  to  recover  the  fund,  it 
will  be  paid  into  court  and  secured  or  loaned,  so  as 
to  give  complainant  the  interest  thereon,  and  secure 
the   body   of  the  fund   to   her  children. 

To  this  end  the  eause  will  be  remanded.  Mc- 
Ferrin  will   pay  the  costs  of  this  court. 
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Willis  McDougal  v.  The  State. 

1.  Criminal  Law.  Assault  with  attempt,  A  verdict  of  "  guilty  of  an  asBault 

with  attempt  to  commit  a  rape/'  is  sustainable  under  sec.  4630  of  the 
Code. 

2.  Same.    Excessive  -punishment.    Verdict  for  ten  years'  confinement,  under 

the  section  cited,  was  unauthorized,  and  judgment  thereon  erroneous 

8.  Same.  Power  of  revising  court.  When  juries  exceed  their  powers  in 
awarding  punishment,  and  the  judge  pronounces  judgment  approv- 
ing their  erroneous  verdicts,  the  Supreme  Court  can  only  reveree  and 
remand. 

Code  cited :  Sees.  4630,  5222. 


FfiOM   LAWRENCE. 


Appeal  from   Circuit  Court.      Jno.  V.  Wright,  J. 
Attorney  General  Heiskell  fiir  the  State. 
G.  S.   Hughes  for  defendant. 
Deaderick,  J.,  delivered  the   opinion   of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  Circuit 
Court  of  Lawrence   County   for   rape. 

At  the  August  term  he  was  tried,  and  the  jaiy 
returned  as  their  verdict,  ^'they  find  the  defendant 
guilty  of  an  assault  with  attempt  to  commit  a  rape/^ 
and  fixed  the  term  of  his  imprisonment  in  the  peni- 
tentiary  at   ten   years. 

Upon  this  verdict  the  court  pronounced  judgment 
of  confinement  for  ^^ten  years'^  in  the  penitentiary,  etc. 
Upon  the  return  of  the  verdict  the  defendant  below 
moved    the    court    to    discharge    him    from   custody,  to 
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^rant  him  a  new  trial,  and  to  arrest  the  judgment. 
These  motions  were  successively  overruled  as  made,  and 
-defendant   appealed   to   this   court. 

It  is  argued  that  the  verdict  was  a  nullity,  and 
should  not  have  been  received;  that  it  is  not  a  con* 
iriction  of  rape,  nor  of  assault  and  battery  with  an 
intent  to  commit  rape. 

But  while  we  think  that  the  verdict  does  not  find 
either  of  the  offenses  above  described,  we  are  of  opinion 
that  it  is  sustainable  under  sec.  4630  of  the  Code,  ex- 
^sept  as  to  the  term  of  imprisonment.  That  section 
provides,  ''if  any  person  assault  another  with  intent  to 
<K>mmit,  or  otherwise  attempt  to  commit  any  felony,  etc. 
-See   also  sec.   6222  of  the  Code. 

The  verdict  finds  that  defendant  was  guilty  of  an 
assault  with  attempt  to  commit  a  rape,  which  we  think 
means  that  defendant  made  an  assault,  and  an  attempt 
to  commit  a  rape,  which,  under  the  section  4630,  is 
punishable  by  confinement  in  the  penitentiary  not  ex- 
ceeding five  years,  or,  in  the  discretion  of  the  jury, 
imprisonment  in  the  county  jail  for  not  more  than  one 
jear,   and   by   fine   not   exceeding   $500. 

But  the  verdict  for  ten  years  confinement,  under 
the  section  cited,  is  unauthorized,  and  the  judgment  of 
the   court   is   erroneous. 

We  are  asked  by  the  State  to  reverse  the  judg- 
ment of  the  court,  and  set  aside  the  verdict  of  the 
jury,  and  pronounce  judgment  of  confinement  in  the 
penitentiary  for  five  years,  being  the  highest  punish- 
ment provided  by  sec.  4630  of  the  Code.  We  do  not 
think   we    have    any   authority   to   do   this.       It    is   the 
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exclusive  province  of  tlie  juries  to  ascertaiD  the  time 
in  such  cases,  and  when  they  exceed  their  powers,  and 
the  Circuit  Judge  pronounces  judgment  approving  their 
erroneous  verdicts,  we  can  only  reverse  the  judgment 
and   remand   the  cause. 

Let    the    judgment    be    reversed    and    a    new    trial 
awarded. 


G.  M.  D.   Wiley  v.  The  State. 

GaiMiNAii  Law.  Alibi.  It  is  error  in  a  judge  to  say  to  the  jury  if  the  proof 
of  alibi  rained  a  reasonable  doubt  of  defendant's  guilt,  he  must  be 
acquitted.  Where  the  instructions  asked  are  sound  law,  and  have 
not  been  previously  given,  they  should  not  be  refused. 


FROM   COFFEE. 


Appeal  from  Circuit  Court.      W.  P.  Hickebson,  J. 

No  counsel   named. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

This  was  a  conviction  for  murder  in  the  second 
degree.  We  are  constrained  to  reverse  the  judgment 
for  the  error  of  the  charge  upon  the  question  of  alibi. 
The  Judge  instructs  the  jury  that  the  defense  is  a 
.good  one,  if  clearly,  fully,  and  certainly  made  out, 
though   it  be  not  made  out  beyond   a  reasonable  doubt. 
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He  was  then  aeked  to  say  to  the  jury,  that  if  the 
proof  of  alibi  raised  a  reasonable  doubt  of  the  defend- 
ant's guilt  he  must  be  acquitted,  which  he  refused  to 
do. 

This,  as  we  have  several  times  held,  was  erroneous. 
Whether  the  charge  would  have  had  any  practical 
effect,  we  do  not  know^  but  the  prisoner  is  entitled 
to  a  trial  under  a  correct  charge,  and  where  the  in- 
Rtructions  asked  are  sound  law,  and  have  not  been 
previously   given,   they   should   not   be   refused. 

Judgment  reversed. 


H.  P.  Fowlkes,  Adm'r,  v.  The  N.  &  D.  R.  R.  Co. 

1.  Cause  of  Action    for  Injury    Resulting  in    Death.    StaitUe  of 

limitations.  There  is  no  distinction  made  in  the  statutes  between 
daases  of  cases  where  the  injured  party  lives  a  time,  and  suit  is 
brought  in  his  life-time,  and  where  death  is  instantaneous.  Both 
classes  of  cases  are  put  upon  the  same  footing;  and  whether  the  ac- 
tion be  brought  by  the  party  himself  or  by  his  representative  after 
his  death,  the  cause  of  action  is  the  same,  and  is  governed  by  the 
same  laws  as  to  the  statute  of  limitations. 

Case  cited:  Thurman  v.  SheUon,  10  Yerg.,  383. 

Code  cited:  Sees.  2291-3,  2772. 

2.  8amb.    SarM.    Damages,    The  rule  introduced  by  some  of  the  cases,  in 

regard  to  damages,  in  cases  where  the  action  is  brought  by  the  repre- 
sentative, that  is,  damages  for  the  loss  of  husband  and  father,  or 
relative,  to  the  widow  or  next  of  kin,  might  be  allowed  beyond  what 
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would  be  proper  where  the  action  is  brought  by  the  party  himiieli, 
doubted.  The  decisions  of  other  States,  being  founded  on  their  own 
statutes,  are  not  controlling. 


PROM    WILLIAMSON. 


Appeal   from   Circuit  Court.       Wm.   P.   Martin,  J. 
Cox   &   TuRLEY   for   plaintiff. 
Campbell,   McEwen  &  Bullock  for  defendant. 
McFarland,  J.,  delivered   the  opinion  of  the  court. 

Tlie   question   arises   upon   the   plea  of  the  statute  of 
limitations. 

The  action  is  by  a  personal  representative  under 
sec.  2291  of  the  Code,  as  follows:  "The  right  of  ac- 
tion which  a  person  who  dies  from  injuries  received 
from  another,  or  where  death  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  would  have  had  against 
the  wrong-doer  in  case  death  had  not  ensued,  shall 
not  abate  or  be  extinguished  by  his  death,  but  shall 
pass  to  his  personal  representative  for  the  benefit  of 
his  widow  and  next  of  kin,  free  from  the  claims  of 
creditors.  There  is  no  statute  of  limitation  made  ex- 
pressly applicable  to  this  class  of  cases.  But  sec.  2772 
in  the  article  prescribing  the  limitation  of  personal 
actions,  provides  that  actions  for  personal  injuries  shall 
be  commenced  within  one  year  afber  the  cause  of  ac- 
tion accrued.  It  is  manifest  that  if  the  injured  party 
commenced  the  action  in  his  life-time,  this  statute 
would  be  applicable,  and  it  is  equally  manifest  that 
the   action    is    for   the   same   cause,  whether   brought  by 
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the  injured  party  himself  in  his  life-time,  or  by  his 
representative  after  his  death,  so  that  one  year  after 
the  cause  of  action  accrued  is  the  limitation.  Bat 
the  question  is,  when  does  the  cause  of  action  accrue, 
and   when   does   the   statute    begin    to    run. 

It  is  apparent  that  under  this  statute  cases  often 
arise  where  the  injured  party  lives  a  time  after  the  in- 
jury, and  then  dies  of  the  injury,  and  many  other 
cases  occur  where  the  death  is,  in  the  common  accep- 
tation  of  the   term,  instantaneous. 

In  the  first  claas  of  cases,  where  the  injured  party 
lives  a  time,  it  would  seem  clear  that  the  cause  of 
action  accrued  when  the  injury  was  received,  or  at 
the  time  of  the  wrongful  act  or  omission.  If,  in  such 
oases,  an  action  be  brought  in  the  life*time  of  the 
party,  and  a  recovery  be  had,  or  a  settlement  and  a 
release  of  the  claim,  or  accord  and  satisfaction,  and 
the  party  afterwards  die  of  the  injury,  his  representa- 
tive certainly  could  not  then  sue  and  .recover.  See 
Shearman   &   Kedfield   on    Negligence,   sec.   301. 

This  being  so,  the  only  question  remaining  is, 
whether  there  is  any  distinction  between  cases  where 
the  injured  party  lives  a  time,  and  cases  where  the 
death  is  instantaneous.  There  is  certainly  no  such 
distinction  indicated  in  the  statute,  both  class  of  cases 
are    put   upon    the   same   footing. 

The  purpose  seems  simply  to  have  been  to  repeal 
that  rule  of  the  common  law  that  actions  for  personal 
injuries  die  with  the  person,  in  those  cases  where  the 
injured  party  dies  *of  the  injury,  but  whether  the  ac- 
tion    be   brought    by   the    party    himself,   or    his   repre- 
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sentative  after  his  death,  the  cause  of  action  is  the 
same,  and  is  governed  by  the  same  laws.  To  show 
this  conclusively,  it  is  only  necessary  to  refer  to  sec. 
2293,  which,  in  terms,  provides  that  if  the  action  be 
brought  by  the  party  in  his  life-time,  it  shall  continue 
after  his  death  without  revivor,  showing  that  in  either 
case   the  action    is  essentially   the   same. 

The  argument  against  this  view  is,  that  the  action 
allowed  by  this  statute  is  a  new  action  given  to  the 
personal  representative,  an  action  which  the  injured 
party  could  not  have  maintained;  that  the  action  is 
given  to  the  personal  representative  on  account  of  the 
death  of  the  injured  party;  that  his  death  is  the  cause 
of  action,  and  this,  of  course,  could  not  accrue  to  the 
injured  party  himself,  but  only  accrues  to  his  repre- 
sentative, and  could  not  accrue  to  him  until  his  ap- 
pointment. 

This  argument,  though  plausible,  is  not  sound.  As 
we  have  seen,  the  statute  is  equally  applicable  to  cases 
where  the  injured  party  lives  a  time,  and  to  oease 
where  death  is  instantaneous.  Where  the  injured  party 
lives  a  time  after  the  injury,  he  has  a  right  of  action 
without  the  statute,  if  an  action  be  brought  by  the 
|)arty  himself,  and  he  then  die  of  the  injury,  before 
judgment,  the  effect  of  the  statute  is  to  prevent  an 
abatement,  and  allow  the  cause  to  proceed,  notwith- 
standing the  death,  but  not  on  account  of  the  death. 
The  cause  of  action  was  the  injury,  and  in  such  cases 
the  action  after  the  death  is  prosecuted  for  the  same 
cause  for  which  it  was  brought,  and  is  the  same  ac- 
tion.      In   cases    where    no    action    is    brought    by   the 
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injured  party  himself,  the  statute  allows  the  action  to 
be  brought  by  the  representative.  This  could  not 
have  been  done  at  the  common  law,  and  it  is,  there- 
fore, in  this  sense,  a  new  and  statutory  action.  But 
it  is  brought  for  the  same  cause  as  if  the  injured 
party   had   himself  brought   the  action. 

The  general  rule  is,  that  if  a  cause  of  action  ac- 
crue in  the  life-time  of  a  party,  the  statute  of  limita- 
tion begins  to  run,  and  is  not  suspended  during  the 
time  that  elapses  between  his  death  and  the  appoint- 
ment of  his  representative.  Angel  on  Limitations,. 
8eo.    56. 

It  is  different  if  the  cause  of  action  does  not  accrue 
Qntil  after  the  death,  then,  in  general,  the  statute  does 
not  begin  to  run  until  the  appointment  .of  a  represen- 
tative. Angel  on  Limitations,  ch.  7;  Thurman  v. 
ShdUm,   10   Yerg. 

The  argument  is  that  the  cause  of  action  in  cases- 
of  instantaneous  death  could  not  accrue  to  the  party 
in  his  life-time,  and  it  is  true  that  for  practical  pur- 
poees  it  could  not,  but  upon  the  theory  that  there  i& 
no  such  thing,  literally,  ad  instantaneous  death,  the 
cause  of  action  might  be  held  to  accrue  to  the  party 
in  his  life-time,  though  he  should  die  before  he  could 
possibly    bring   an    action. 

But  at  any  rate,  no  distinction  is  made  in  the 
statute  between  the  two  classes  of  cases.  Where  the 
injured  party  lives  long  enough,  it  is  clear  the  action 
accrues  to  him,  and  the  statute  begins  to  run.  We 
are  not  authorized  to  establish  a  different  rule  where 
the  death   is,   in   the   common   acceptation   of  the  term,. 
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iDstantaDeous.  We  could  not  determine  how  soon  after 
the  injury  death  should  occur,  in  order  to  take  the 
case   out  of  the  other  rule. 

It  is  true  that  some  of  the  cases  seem  to  have  in- 
troduced a  new  element  of  damages  in  cases  where  the 
action  is  brought  by  the  representative,  that  is,  dan^ 
ages  for  the  loss  of  society  of  the  husband  and  father 
or  relative  to  the  widow  or  next  of  kin.  That  in 
such  cases  damages  might  be  allowed  beyond  what 
would  be  proper  when  the  action  is  brought  by  the 
party   himself. 

Some  of  these  cases  stand  upon  doubtful  grounds, 
but  even  when  the  action  is  brought  by  the  party 
himself,  damages  might  in  a  proper  case  be  given,  to 
the  same  extent  as  if  death  had  ensued.  That  is, 
where  the  injury  permanently  disables  the  party  for 
life,  the  injury,  in  a  pecuniary  sense,  would  be  the 
«ame   as   if  death    had   ensued. 

We  have  found  no  authority  that  we  regard  as 
controlling,  the  decisions  of  other  states  being  founded 
upon  their  own  statutes,  which  are  not  identical  with 
ours.  The  case  of  Whitford  v.  The  Panama  RaUroad 
Company,  23  New  York  Court  of  Appeals,  is  founded 
upon  the  New  York  statute,  and  conceding  that  the 
statute  of  that  State  is  substantially  the  same  as  oars, 
it  seems  to  us  that  the  reasoning  of  Chief  Justice 
Comstock,  in  the  dissenting  opinion,  is  far  more  con- 
vincing and  satisfactory.  Upon  a  contrary  holding  an 
action  might  be  brought  twenty  years  after  the  injury 
or   death   of  the    party. 

Judgment   should    be   affirmed. 
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TuBNEY,   J.,   dissented   as   follows: 

The  question  in  the  case  arises  upon  the  construc- 
tion of  sec.  2291  of  the  Code,  and  is,  '^Does  the 
statute  of  limitations  of  one  year,  for  the  recovery  of 
damages  for  injury  to  the  person,  apply  to  the  present 
action?" 

I  concur  in  the  conclusion  of  Judge  Sneed  in  an 
opinion  prepared  in  this  case  at  the  last  term,  and  as 
an  additional  reason  in  support  of  its  correctness,  hold 
that  the  act  in  question  creates  a  new  and  ^distinct 
ground  of  suit,  and  in  repealing  the  rule  of  common 
law,  gives  a  cause  for  suit  and  recovery  that  neither 
did   nor  could   have   existed   in  the   person   injured. 

The  constituents  making  up  the  cause  of  action  on 
his  part,  to- wit:  pains,  physicians  bills,  mental  agony, 
and  the  like,  do  not  enter  into  those  upon  which  the 
action  for  the  benefit  of  the  widow  and  children  is 
based,  which  are  the  loss  of  the  social  relations  of 
husband  and  wife  and  parent  and  child,  the  financial 
educational,  and  material  aid,  and  the  advice  and  pro- 
tection  of   the  husband   and    father. 

While  the  husband  and  father  lives,  there  is  no 
right  of  action  in  the  wife  and  children,  the  right  only 
aocrues  at  his  death,  and  then  for  the  consequences 
resulting  to  them  from  such  death.  If  the  husband 
and  father,  being  injured,  linger  for  more  than  twelve 
months  without  bringing  suit,  and  then  die,  I  do  not 
think  the  doctrine  that  the  time  of  more  than  one  year 
from  the  injuries  to  the  death  havmg  elapsed,  will  bar 
the   right   to    sue    for    the    benefit   of    the    widow   and 
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^^hildren^  can  be  maintaiaed,  for  the  very  Btrong  reason 
that  no  such  right  existed  during  that  time.  Time 
never  runs  a^inst  that  which  has  no  existence.  A 
right  of  action  must  first  accrue  to  and  vest  in  a 
party  before  time  can  commence  to  operate  against  it 
or  destroy  it.  If  the  party  injured  recover  perma- 
nently,  he  may  still  sue  for  the  injuries  to  the  person. 
If,  however,  after  suit  brought,  he  dies  from  other 
causes,  although  within  a  year  after  the  injuries  re- 
<*eived,  no  right  of  action  passes  to  the  personal  repre- 
sentative for  the  benefit  of  the  family  of  the  deceased, 
the  words  of  the  statute  expressly  exclude  such  inter- 
pretation, thereby  making  inevitable  the  conclusion  that 
the  right  of  action  after  the  death  was  intended  by 
the  Legislature  to  give  to  the  wife  and  children  the 
means  of  recovering  compensation  for  the  losses  already 
indicated  as  follows  to  them  from  the  death  of  the 
husband  and  father.  To  reimburse  them  as  far  as 
may  be  in  money  for  their  deprivation  of  that  protec- 
tion, support,  and  dependance  once  had  in  the  husband 
and   father. 

For  the  mutilation,  disfiguring,  and  deformity  to 
the  party  injured,  the  wife  and  children  can  maintain 
no  suit;  the  party  injured  while  living  may.  He  may 
exhibit  these  things  in  aggravation  of  damages;  his 
4eath  puts  an  end  to  them  as  facts  for  the  confiider- 
tion  of  courts  and  juries,  for  the  reason  that  in  in- 
juries to  the  person  these  things  constitute  the  grounds 
of  suit,  while  in  suits  like  the  present  the  sole  id- 
<}uiry   is,   did   the  death   result  from   the   injury? 

If  it  did,  what  rs  the  measure  of  damages?  •   In  the 
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estimate  of  which  it  can  make  do  difference  whether 
the  injury  mangled  and  disfigured,  or  left  not  the 
alighteAt   mark   of   violence. 

The  one  action  is  for  injury  to  the  person,  imme- 
diate and  direct,  and  under  proper  rules  of  pleading 
is  tresspass.  The  other  for  wrongs  consequential  and 
remote,   and   should   be   case. 

By  the  statute  it  is  not  the  action  which  passes  to 
the  representative,  but  a  right  of  action;  nor  is  it  the 
action  wich  does  not  abate,  but  the  right  of  action. 
I  am  unable  to  see  how,  under  a  declaraction  for 
injures  to  the  person,  claiming  damages  for  the  loss 
of  time,  physical  and  mental  suffering,  outlay  for 
medical  attention,  etc.,  etc.,  the  representative  can  pro- 
ceed for  the  consequential  damages  resulting  to  the 
widow  and  children  from  the  death  of  the  original 
plaintiff.  If,  after  his  death,  the  suit  remain  in  court, 
under  the  provisions  of  the  statute,  new  pleadings 
should   in   strictness   be   had. 

That  the  Legislature  intended  to  create  a  new 
right  of  action  is  further  made  manifest  in  the  pro- 
vision that  the  recovery  shall  be  for  the  benefit  of 
the  widow  and  next  of  kin,  free  from  the  claims  of 
credito];^. 

I  am  of  opinion  this  is  not  an  action  for  injuries 
to  the  person,  and  that  the  statute  of  limitations  of 
one  year  does   not  apply. 
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Harris   Hoover  v.  The  State. 

1.  Criminal  Law.     CondtLct  of  Trial.    Practice.    It  is  improper  and  repre- 

hensible in  counsel  to  ask  leading  queHtions  of  the  witnesses,  and  to 
persist  in  it  over  the  objection  of  the  adverse  party  and  in  disregard 
of  the  rulings  of  the  court.  But  this  can  scarcely  be  regarded  as  error 
constituting  ground  for  new  trial,  unless  thereby  some  illegal  evidence 
is  elicited. 

2.  Same.    Juror.    Where  a  juror  was  allowed  to  sit  at  the  bar  with  his 

son's  counsel,  while  the  son  was  on  trial  for  assault  and  battery,  to  aid 
the  counsel  in  that  cause,  in  the  presence  of  the  court  and  the  other 
jurors  who  had  been  elected  to  try  the  prisoner  whose  trial  was  tempo- 
rarily suspended  ;  Hdd,  that  no  injury  resulted  to  the  latter  from  this 
intercourse. 

3.  Same.     Officer  of  Jury.    Where  the  oflScer  having  charge  of  the  jury 

trying  the  felony  repeatedly  separated  from  them,  and  they  were  out 
of  his  sight  and  presence  while  they  had  the  case  under  consideration ; 
but  it  was  not  shown  that  the  jurors  ever  separated  or  were  out  of 
their  room  with  their  officer,  and  no  misconduct  is  directly  imputed 
to  the  jurors  themselves,  but  to  the  officer  in  leaving  them  from  time 
to  time ;  Heldy  there  was  no  good  ground  for  setting  aside  the  verdict. 

Cases  cited :    McLain  y.  The  State,  10  Yer.,  241 ;    Bines  v.  The  SteUe,  8 
Hum.,  596 ;  Lwiter  v.  The  Stale,  11  Hum.,  174. 


FROM   JACKSON. 

Appeal  from  Circuit  Court.     N.  W.  McConnell,  J. 

John  P.   Murray  for  Hoover.  , 

Deaderick,  J.,  delivered   the   opinion   of  the   court. 

The  plaintilf  in  error  was  convicted  at  September 
Term,  1875,  of  the  Circuit  Court  of  Jackson  county 
of  murder  in  the  second  degree,  and  sentenced  to  ten 
years  imprisonment  in  the  penitentiary.  Upon  the 
refusal  of  the  Circuit  Judge   to   grant   him   a   new   trial 
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he  has  appealed  in  error  to  this  court.  The  first 
error  assigned  is  that  leading  questions  were  asked 
the  State's  witnesses  which  were  objected  to,  and  the 
objections  sustained,  and  that  counsel  for  the  State 
were  directed  to  desist  from  asking  such  questions,  but 
in  many  instances  the  questions  were  asked  before  ob- 
jection  could    be   made   and   sustained. 

It  is  improper  to  ask  leading  questions  of  the 
witness  of  the  party  examining,  except  in  certain  cases, 
where  the  court  in  its  discretion  may  permit  it.  And 
it  is  very  reprehensible  in  counsel,  who  persist  in  vio- 
lating the  rule  over  the  objection  of  the  adverse 
party,  and  in  disregard  of  the  rulings  and  directions 
of  the  court.  But  the  court  trying  the  cause  can 
correct  the  evil  by  enforcing  the  observance  of  the 
rules  of  law  in  the  examination  of,  witnesses.  We 
cannot  see  from  this  record  that  any  injury  resulted 
to  the  defendant;  nor  does  it  appear  what  the  lead- 
ing questions  were,  nor  how  they  were  answered^ 
Saoh  questions  are  oflen  asked  by  counsel  without  re- 
flection or  design ;  but  even  when  wilfully  done,  can 
scarcely  be  regarded  as  error,  constituting  a  ground 
for  new  trial,  unless  thereby  some  illegal  evidence  i.s 
elicited,  and  in  that  case  it  would  not  be  the  leading 
question  that  could  be  assigned  for  error,  but  the  ad- 
mission   of  illegal    testimony    in    response   to   it. 

Another  ground  of  error  insisted  on,  is  that  one 
of  the  jurors  elected  was  allowed  to  confer  with  one 
of  the  counsel  for  the  State  in  regard  to  a  cause 
pending  against  the  juror's  minor  son.  Seven  jurors 
had  been  elected,  and  the  sheriff  was  directed  to  go 
43 — VOL.  5. 
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to    the   country   to    summon    a    panel    to  complete    the 

jury. 

During  the  absence  of  the  sheriflF,  the  Judge  was 
desirous  .of  occupying  the  time  in  the  trial  of  some 
short  case,  called  the  case  of  the  State  v.  Anderson 
BurriSy  a  minor,  for  assault  and  battery.  His  coun- 
sel, who  was  assisting  in  the  prosecution  of  Hoover's 
oase,  stated  that  he  could  not  try  that  case  without 
defendant's  father,  who  was  one  of  the  jurors  selected 
in  the  case  of  the  State  v.  Hoover,  and  proposed  to 
continue  it  until  the  Hoover  case  was  finished.  The 
court,  by  consent  of  one  of  Hoover's  counsel,  directed 
the  counsel  to  confer  with  the  juror,  which  was  done, 
and   the   trial    was   had. 

It  is  shown  by  the  aflBdavits  of  the  two  counsel 
of  the  juror's  son,  who  were  together  when  he  was 
<3onsulted,  that  nothing  was  said  between  them  as  to 
any  other  subject  than  the  case  of  young  Burris.  The 
juror  was  allowed  to  sit  at  the  bar  with  his  son's 
counsel  during  the  trial,  to  aid  them  in  the  cause,  in 
the  presence  of  the  court  and  the  other  jurors  who 
had  been  elected  to  try  Hoover.  We  do  not  think 
that  any  injury  resulted  to  Hoover  from  this  inter- 
course. If  the  juror  was  likely  to  be  influenced 
against  Hoover  because  one  of  the  prosecuting  counsel 
was  defending  his  son,  for  the  same  reason  he  would 
be  quite  as  likely  to  entertain  sympathy  for  him  be- 
cause the  Attorney  General  was  prosecuting  both.  It 
is,  further  insisted  by  the  plaintiff  in  error  that  the 
judgment  of  the  Circuit  Court  should  be  reversed,  be- 
cause   the   oflficer    having    charge    of   the  jury    was    re- 
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peatedly  separated  from  them,  and  that  they  were  often 
-out  of  his  sight  and  presence,  while  they  had  the  case 
ander   consideration. 

It  appears  from  the  affidavit  of  the  officer  and 
others,  that  he  several  times  went  for  liquor,  getting 
a  pint  at  a  time,  and  for  apples,  candles,  and  water 
for  the  jury;  and  that  the  well  from  which  he  got 
the  water  was  aboat  three  hundred  yards  distant  from  . 
the  room  in  which  the  jury  was  kept,  and  the  officer 
states  that  when  he  was  so  absent  from  them,  he  re- 
mained away  only  long  enough  to  accomplish  his  mis- 
sion, and  always  locked  the  door  of  their  room  on 
leaving,  and  always  found  them  together  in  their  room 
on  his  return,  and  that  they  never  communicated  with 
other  persons,  or  were  guilty  of  any  misconduct  to  his 
knowledge. 

It  appears  that  there  was  another  door  to  the 
jurors'  room  beside  that  which  was  locked  by  the  offi- 
cer, which  fastened  upon  the  inside,  and  was  kept 
closed,  and  was  not  opened  while  the  jurors  occupied 
the  room.  It  is  not  shown  that  the  jurors  ever 
separated,  or  were  at  any  time  out  of  the  room  with- 
out their  officer.  In  fact,  no  misconduct  is  directly 
imputed  to  the  jurors  themselves,  but  to  the  officer, 
in  leaving  them  from  time  to  time.  It  is  unques- 
tionably the  duty  of  the  officer  to  remain  with  or 
near  the  jury  so  that  he  may  protect  them  from  in- 
trusion. This  object  constitutes  one  of  his  chief 
duties,  and  neglect  of  it  subjects  him  to  severe  pun- 
ishment by  the  court,  and  any  willful  disregard  of 
his    duty,    or   corrupt    use   of    his   relation    to    the  jury, 
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should    be   punished    by   the   court   with    exemplary  se- 
verity. 

It  has  been  repeatedly  held  by  this  court  that 
where  it  is  shown  that  a  juror  has  separated  from 
his  fellow-jurors^  it  is  not  necessary  to  show  that  he 
has  been  tampered  with,  but  it  is  sufficient  to  vitiate 
the  verdict  that  he  may  have  been.  And  unless  it 
is  shown  by  evidence  other  than  that  of  the  offending 
juror,  that  he  had  no  communication  with  other  per- 
sons, the  verdict  will  be  set  aside.  10  Yerg.,  241 ; 
8   Hum.,   602. 

The  juror  in  such  case  is  shown  to  have  been  in 
fault  in  the  first  instance  by  separating  himself  from 
his  fellows  contrary  to  the  instructions  of  the  court,, 
and  as  said  in  the  case  last  cited,  ^'has  every  motive 
of  interest  to  shield  himself  from  blame,"  and  for  this 
reason  he  is  not  permitted  to  exonerate  himself  by 
his   own   oath. 

In  a  case  reported  in  11  Hum.,  174,  the  jury 
were  all  together  in  their  room,  their  officer  having 
left  them  to  get  wood  and  water,  a  stranger  entered 
their  room  and  was  invited  to  take  a  seat,  which  he 
did,  nothing  more  was  said;  the  stranger  remained 
seated  until  the  return  of  the  officer,  when  he  was 
ejected.  These  facts  were  shown  by  the  affidavits  of 
three  of  the  jurors,  and  it  was  held  that  such  facts 
constituted  no  ground  for  a  new  trial.  The  court 
said  that  there  was  no  separation  of  the  jury,  nor 
were  they   in   fault. 

In   the  case   under  consideration,  there  is   no   impu- 
tation   of   any   wrong   committed    by  the  jury.       It    is 
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not  only  not  shown  or  charged  that  they  were  at  any 
time  separated^  but  the  affidavits  of  two  of  them  show 
that  they  never  were  separated  during  the  trial,  nor 
iiad  any  oommunication  with  any  person  beside  their 
-officer,  except  in  the  case  already  stated  of  Burris 
upon  the  trial  of  his  son,  when  he  was  permitted  to 
-confer  with   his  counsel. 

The  purpose  of  the  strictness  of  the  rule  is  to  pre- 
•serve  the  purity  of  the  trial  by  jury,  and  wherever 
there  is  reason  to  believe  that  there  has  been,  or 
might  have  been,  corrupt  influences  to  the  prejudice 
of  a  defendant,  the  court  will  not  hesitate  to  set  aside 
a  verdict  against  him.  But  where  there  is  no  ground 
for  even  a  suspicion  of  such  influences  having  been 
•exerted,  there  is  no  rea^^on  for  interfering  with  such 
verdict.  But  from  this  record  we  do  not  believe  that 
there  was  any  attempt  or  opportunity  to  tamper  with 
the  jury,  and  that  there  is,  therefore,  no  good  ground 
-disclosed  in  the  affidavits  in  the  record  for  setting 
aside  the  verdict.  The  verdict,  we  are  of  opinion,  is 
abundantly  sustained  by  the  evidence,  and  there  being 
no  error  in  the  record,  the  judgment  of  the  Circuit 
Court   is   affirmed. 
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Charles  Goaler  t;.  The  State. 

Crihin^l  Law.  Evidence,  Where  the  court,  to  show  the  animus  of  the 
prisoner,  and  to  illustrate  the  merits  of  the  plea  of  self -defence,  adm.it- 
ted  proof  of  an  old  feud,  and  the  frequent  and  deadly  threats  of  the 
prisoner  to  take  the  life  of  the  deceased ;  Held,  this  was  not  error. 

Same.  Same.  Charge.  The  prisoner  being  on  trial  for  murder  in  the 
second  degree,  it  was  not  error  for  the  court  to  charge  the  jury  as  to 
every  grade  of  homicide.  It  is  perhaps  safe  to  enlighten  tlie  jury  as 
to  all  other  grades  of  homicide,  that  they  may  the  better  comprehend 
the  precise  crime  with  which  the  prisoner  is  charged,  provided  it  be 
accompanied  with  an  admonition  that  he  cannot  be  convicted  of  any 
higher  g^ade  than  that  upon  which  he  is  arraigned. 


FROM    MAURY. 


Appeal  from  Criminal  Court.     W.  S.  McLemore,  J. 

Wm.   J.  Webster  for   Goaler. 

Sneed,   J.,   delivered   the   opinion   of  the   court. 

This  prisoner  appeals  in  error  from  a  judgment  of 
the  Criminal  Court  at  Columbia  upon  a  conviction  of 
of  the  crime  of  manslaughter.  The  indictment  charges 
him  with  the  offense  of  murder  in  the  second  degree 
upon  the  body  of  William  C.  Rummage.  He  was^ 
first  tried  and  convicted  of  murder  in  the  second  de- 
gree^ and  adjudged  to  suffer  confinement  for  the  period 
of  ten   years. 

Upon  his  motion  for  a  new  trial,  the  verdict  wa& 
set  aside  and  a  new  trial  awarded.  He  was  again 
put  upon  his  trial,  and  the  result  was  a  conviction 
of   voluntary   manslaughter,   and   his   period   of   confine- 
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ment  in  the  penitentiary  fixed  at  ten  years.  This 
verdict  was  also  set  aside,  and  upon  the  third  and 
last  trial  below,  the  prisoner  was  again  convicted  of 
voluntary  manslaughter  and  adjudged  to  suffer  confine- 
ment for  the  period  of  seven  years  and  eight  months. 
From  this  judgment  he  has  appealed  in  error.  The 
prisoner  sought  in  the  court  below  to  excuse  the 
homicide  on  the  ground  of  self-defense.  The  proof 
is  that  there  had  been  for  sometime  an  angry  feud 
between  the  deceased  and  the  prisoner.  On  the  day 
of  the  homicide  they  met  at  the  house  of  the  father 
of  deceased,  where  the  prisoner  was  an  occasional 
friendly  visitor.  An  altercation  ensued  between  the 
prisoner  and  the  deceased  in  the  lot,  and  in  presence 
of  the  father  of  the  deceased,  in  which  violent  word* 
of  crimination  and  recrimination  were  reciprocally  used 
between  the  parties.  The  father  ordered  the  prisoner 
away,  and  he  left  the  yard  and  went  out  into  the 
roadj  where  he  continued  violently  to  denounce  the 
deceased;  the  latter  following  him  and  threw  a  stone 
at  him,  when  the  deceased,  approaching  the  prisoner^ 
went  out  of  the  gate,  the  prisoner  turned  and  they 
grappled  each  other  in  a  struggle,  in  which  both  fell 
to  the  ground,  the  prisoner  being  underneath  the  de- 
ceased. At  the  instant  of  the  collision,  the  prisoner 
stabbed  the  deceased  several  times — twice  through  the 
heart — and  when  the  deceased  was  taken  off  of  the 
prisoner,  he,  the  deceased,  was  dying,  and  in  a  few 
moments  expired. 

This    is    a  general    summary   of   the    material    facts 
in    the    case.       To    show    the   animus    of    the    prisoner, 
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aod  to  illustrate  the  merits  of  the  plea  of  self-defense, 
the  court  admitted,  under  objection,  proof  of  the  old 
feud,  and  of  the  frequent  and  deadly  threats  of  the 
prisoner  to  take  the  life  of  the  deceased.  The  court 
also  charged  the  jury  as  to  every  grade  of  hoibicide, 
and  in  both  it  is  insisted  that  he  erred.  In  view 
of  the  fact  that  he  distinctly  and  clearly  charged  the 
jury  that  the  prisoner  was  upon  trial  for  manslaughter, 
and  that  having  been  acquitted  of  the  higher  grades 
of  homicide,  he  could  not  be  convicted  of  either  of 
them,  we  cannot  hold  that  the  court  erred  in  admit- 
ting the  evidence.  The  threats  were  mutual  between 
the  parties,  and  an  unrestrained  history  of  the  feud 
was  perhaps  necessary  to  illustrate  the  conduct  of  the 
parties  under  the  plea  of  self-defense.  The  question 
was  whether  the  killing  was  in  self-defense  or  without 
malice.  How  could  the  jury  better  resolve  this  ques- 
tion than  by  an  inquiry  into  the  motives  of  the  pris- 
oner, to  be  deduced  from  his  actions?  Was  he  leav- 
ing the  place  in  an  honest  effort  to  avoid  a  difficulty, 
or  was  he  lingering  about  the  gate  to  provoke,  by 
vituperation,  a  collision  with  the  deceased.  If  the 
latter  hypothesis  be  the  true  one,  then  the  jury  which, 
forbidden  by  the  law  to  return  a  malicious  killing, 
•could,  nevertheless,  most  advisedly  ignore  any  just 
foundation  for  the  plea  of  self-defense.  While  the 
•charge  upon  the  higher  grades  of  homicide  may  be 
superogatory,  yet  is  not  erroneous.  Uj)on  the  whole 
matter  it  is  perhaps  safe  in  such  case  to  enlighten  the 
Jury  as  to  all  other  grades  of  homicide,  that  they  may 
the    better    comprehend    the    precise    crime    with     which 
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the    prisoner    is   charged^   provided    it    be   accompaDied^ 
as    in    this  case,  with    a    distinct    admonition    that    the 
prisoner  cannot   be  convicted   of  any  higher  grade   than 
that   upon   which    he   is  arraigned. 
Affirm   the  judgment. 


James  Stevenson,  alias  Childers,  v.  The  State. 

1.  Criminal  Law.   Burglary.    Indietment,   The  Legislature  did  not,  by  the 

act  of  1875,  making  petit  larceny  a  miRdemeanor,  contemplate  a 
change  of  the  law  of  burglary ;  and  an  indictment  charging  the  break- 
ing, etc.,  with  intent  to  commit,a  felony,  to-wit,  larceny,  is  Held  suffi- 
cient. 

2.  Sabce.   Same.    Twocounta.   Thedefendant,without  demurring  or  moving 

to  quash,  having  l^een  convicted  only  on  the  firHt  count,  cannot  object 
that  the  indictment  contained  another  count  for  a  misdemeanor  upon 
which  he  has  been  acquitted. 

3.  Same.     Same.    Date.    The  indictment  charging  the  offense  to  have  been 

committed  previous  to  the  finding  of  the  indictment,  but  by  mistake 
of  the  draftsman  charging  an  impossible  date,  the  date  may  be  re- 
jected.    The  indictment  is  good. 

Code  cited :  Sec.  5124. 

erases  cited :  King  v.  The  SUOe,  3  Heis.,  148 ;  Scruggs  v.  The  Staie,  MS. 


FROM    DAVIDSON. 


Appeal     from     the    Criminal    Court.        Thomas    N. 
Frazier,  J. 

John   L.   Stubblefibld   for  Stevenson. 


682  NASHVIT.LE : 


SteveD8on  v.  The  State. 


McFarland,  J.,  delivered  the  opinion  of  the  court. 

An  indictment  with  two  counts  was  found  against 
the  prisoner,  and  a  conviction  had  upon  the  first 
count.  A  motion  to  arrest  the  judgment  was  made 
and   overruled,   and    an   appeal. 

The  first  count  charges  the  prisoner  with  breaking 
and  entering  the  mansion  house  of  the  prosecutor  in 
the  night-time  with  intent  to  commit  a  felony,  to-wit, 
a  larceny,  and  that  he  did  then  and  there  steal,  take^ 
and  carry  away  two  pair  of  shoes  of  the  prosecutor 
of  the    value   of  four   dollars. 

The  first  objection  is  that  burglary,  the  offense  in- 
tended to  be  charged  in  this  indictment,  consists  in 
breaking  and  entering  a  mansion  house  in  the  nights 
time  with  intent  to  commit  a  felony ;  whereas  the 
felony  charged  to  have  been  actually  committed  after 
the  entering,  was  petit  larceny,  which,  under  a  recent 
act  of  our  Legislature,  is  now  only  a  misdemeanor. 
From  this  it  would  seem  to  be  the  logical  result  that 
to  break  and  enter  a  mansion  house  in  the  night-time 
with  intent  to  steal  goods  of  less  value  than  thirty 
dollars,  is  not,  since  the  recent  act,  burglary;  yet  we 
think  that  the  Legislature  did  not,  by  the  recent  act, 
contemplate  a  change  of  the  law  of  burglary,  as  it  is 
in  no  manner  referred  to;  but  at  any  rate  the  in- 
dictment charges  that  the  breaking  was  with  intent  to 
commit  a  felony,  to-wit,  a  larceny,  and  this,  withoot 
more,  ought  to  be  sufficient,  although  the  indictment 
goes  on  to  charge  that  he  did  in  fact  steal  four  dol- 
lars worth  of  property,  which  would  of  itself  be  only 
a   misdemeanor.      This  does  not   negative   the  idea   that 
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the  inteot  was  to  steal  goods  of  greater  value,  though 
he  in  fact  only  stole  goods  of  the  value  of  four  dol- 
lars. 

The  next  ground  is  that  the  indictment  contains 
two  counts,  one  for  a  felony,  the  other  for  a  misde- 
meanor,  and    this   cannot   be   done. 

We  do  not  think  it  would  be  proper  to  hold  th«t 
under  our  recent  act  a  defendant  could  not  be  charged 
in  the  same  indictment  with  grand  and  petit  larceny^ 
or  of  other  offenses  of  similar  relation  to  each  other, 
but  in  the  present  case  we  hold  that  the  defendant 
without  demurring  or  moving  to  quash,  having  been 
convicted  only  on  the  first  count,  cannot  now  object 
that  the  indictment  contained  another  count  for  a  mis- 
demeanor upon  which  he  has  been  acquitted.  Scruggs^ 
V.    The  State,   MS. 

The  next  objection  in  the  indictment  charges  that 
the  offense  was  committed  after  the  indictment  was 
found.  The  indictment  was  found  5th  of  February^ 
1876,  and  charges  that  the  offense  was  committed 
"heretofore,    to- wit,   the    22d   of  February,    1876." 

The  Code  only  requires  that  the  offense  be  charged 
to  have  been  committed  previous  to  the  finding  of  the 
indictment,  no  particular  day  being  necessary  to  be 
alleged  or  proven  where  time  is  not  an  ingredient  in 
the    offense.       Code,   sec.    5124. 

It  is  true  it  has  been  held  that  it  must  be  dis- 
tinctly alleged  and  not  left  to  inference  or  construc- 
tion— ISng  V.  The  State,  3  Heis.,  but  the  language 
here  is  heretofore,  to-wit,  this  certainly  means  before 
the    finding   of   the   indictment — it    is   true    22d   of    De- 
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i^ember,   1876^  is   repugnant  and   an   impossible  date^  in 
reality  a   mere   mistake  of  the   draftsman,  and   may   be 
rejected,   but   we   think    the   indictment   good   after   ver- 
dict.      There   is   no  sul>stance   in   the  objections. 
Judgment  afSrmed. 


A.  M.  .Musgrove  v.  Robert  Lusk,  et  al. 

Appeal.   The  pauper's  oath  taken  by  a  guardian  ad  litems  does  not  author- 
ize an  appeal. 

Cases  cited :  Qreen  v.  Harrison,  3  Sneed,  131,  and  McCoy  v.  Broderid,  203. 

No   record. 

Deaderick,  Ch.  J.,  delivered  the  opinion  of  the 
<5ourt. 

This  is  a  motion  to  dismiss  the  appeal  of  Martha 
and  Florence  Bilbo,  because  the  pauper's  oath  is  made 
not  by  them,  but  by  their  guardian  ad  liieniy  who 
«wears  that  according  to  his  inform,ation  and  belief, 
that  by  reason  of  their  poverty  they  are  unable  to 
bear  the  expenses  of  the  appeal,  etc.  This  affidavit 
does  not  authorize  the  appeal — 3  Sneed,  131,  ib.  203, 
■and   the   motion   must   be   allowed.   . 
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National  Bank  of  Pulaski  v.  J.  H.  Winston  et  aL 

1.  Chancery  Practice.    Fraudulent  device  to  obtain  juriadictixm.    The  de- 

fendant, a  convicted  felon,  in  the  penitentiary,  had  previous  lo  his  con- 
yiction,  pawned  hi8  watch  and  jewelry  to  a  party  in  Louisville,  Ky., 
and  B.,  a  resident  of  this  State,  paid  the  pawnee  the  amount  due 
thereon,  and  brought  them  here ;  whereupon  the  plaintiff  levied  his 
attachment,  subject  to  the  amount  of  B.'s  claim :  Held,  that  the  trans- 
fer of  the  property  here  was  not  such  a  fraudulent  device  to  get  the 
property  within  the  jurisdiction  of  the  court,  as  would  avoid  the  at- 
tachment. 

This  case  distinguished  from  Timmons  v.  Chrrisonj  4  Hum.  148. 

2.  Pawn.    Assignee.    A  pawn  is  a  mere  collateral  security  for  the  pay- 

ment of  a  debt,  and  a  pawnee  may  assign  his  interest  in  the  pledge, 
and  the  assignee  will  take  it  under  all  the  responsibilities  of  the  orig- 
inal pawnee ;  or  he  may  transfer  conditionally  his  interest  by  way  of 
pawn  to  another,  aqd  his  assignee  will  hold  the  pledge  until  the  debt 
of  the  original  owner  is  discharged. 

Caae  cited :  11  Hum.,  398-9. 

No   record. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  in  the  Chancery 
Court  of  Pulaski^  attaching  a  watch,  chain,  and  jewelry 
in  the  hands  of  defendant  Ballentine,  as  the  property 
of  Winston,   or   in    which   he   had   an    interest. 

Winston  forged  a  check  for  $250,  which  he  pro- 
eared  the  complainant  to  cash  by  false  and  fraudulent 
representations,  and  was  subsequently  arrested  in  Ken- 
tucky, brought  back  to  Tennessee,  convicted  of  the 
forgery,  and  is  now  in  the  penitentiary.  Upon  his 
person  after  he  was  brought  to  Tennessee  was  found 
a  card,  showing  that  he  had  pawned  the  articles  men- 
tioned  in   Louisville   for  $118. 
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Bullentine  procured  a  banker  there  to  pay  the 
^118,  and  the  interest  accrued  thereon,  and  send  him 
the  watch,  chain,  and  jewelry.  Upon  Ballentine's  re- 
ceiving the  articles,  the  hank  filed  their  attachment 
bill,  alleging  indebtedness  for  the  $250  paid  him  upon 
the  forged  check,  that  Winston  was  a  non-resident  of 
the  State,  and  about  fraudulently  to  convey  his  prop- 
erty. 

At  the  return  term  of  the  writ,  the  summons  hav- 
ing been  executed  on  Winston,  who  was  in  jail,  and 
on  Ballentine,  complainant  entered  a  motion  for  judg- 
ment pro  confeaso  against  defendant,  and  defendant 
Winston*  entered  a  motion  for  leave  to  file  pleas  in 
abatement. 

The  first  plea  is  one  denying  that  he  is  a  non- 
resident of  the  State.  The  second  denies  that  he  was 
About  fraudulently  to  dispose  of  his  pro|)erty,  and  the 
third  plea  sets  out  the  manner  in  which  the  watch, 
chain,  and  jewelry  were  brought  into  this  State  from 
Kentucky,  and  alleging  that  they  were  unlawfully  and 
tortiously  brought  to  Tennessee,  that  they  might  be 
attached  in  order  to  confer  jurisdiction  upon  the  courts 
of  this   State. 

The  court  refused  to  allow  the  defendant  Winston 
to  file  his  first  and  second  pleas  probably  upon  the 
ground  of  their  not  being  properly  verified,  or  because 
he  had  not  filed,  or  offered  to  file  them  before  the 
complainant  asked  for  a  judgment  pro  confessoy  which 
he  was  then  entitled  to  under  the  rules  of  practice  of 
the  court,  affidavits  having  been  offered  to  excuse  the 
delay.       The    last,    or    third    plea,   was    allowed    to    be 
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filed  as  a  plea  in  bar^  and  time  was  given  him  for 
three  months  to  file  his  answer  in  support  of  said 
plea.  Twelve  months  having  expired,  and  no  answer 
or  plea  filed  by  defendants,  judgments  pro  confesso  was 
entered  and  a  decree  rendered  for  complainant  direct- 
ing the  sale  of  the  attached  property,  and  after  re- 
imbursing Ballentine,  appropriating  the  residue  of  pro- 
ceeds to  the  debt  of  complainant  and  costs,  and  if 
any  surplus  to  the  solicitors  of  defendant  Winston,  he 
having  transferred  his  interest  therein  after  the  levy 
of  the   attachment   to   them. 

Usiually,  great  liberality  in  the  allowance  to  defend- 
ants, to  make  their  defense,  is  practiced  by  the  Chan- 
cery Courts,  and  in  the  exercise  of  their  discretion  of 
the  Chancellor  in  receiving  or  rejecting  pleas  in  abate- 
ment, which  do  not  go  to  the  merits  of  the  contrc*- 
versy  where  they  are  offisred  after  a  complainant  has 
made  claim  to  his  right  to  a  judgment  pro  confesso, 
and  where  we  can  see  that  such  plea  would,  if  suc- 
cessful, tend  rather  to  defeat  than  to  attain  the  ends 
of  justice,  this  court  is  very  reluctant  to  interfere. 
We  do  not  think  this  case  presents  any  grounds  upon 
which  we  ought  to  ihterfere  with  the  action  of  the 
Chancellor. 

It  is  very  earnestly  and  plausibly  argued  that  the 
record  shows  that  the  bringing  of  the  jewelry,  etc., 
into  this  State  was  a  fraudulent  device  to  confer  juris- 
<Uction  upon  the  courts  of  this  State,  and  that  under 
the  case  of  Timmons  v.  Garrison,  4  Hum.,  148,  the 
complainant  should  be  repelled  from  court.  If  the 
question    fairly  arose   upon    the   record,  we   are   of  opin- 


688  NASHVILLE : 


National  Bank  of  Pulaski  v.  Winston. 


ion    that    there    is   a   marked    distinction    between    thai 
case   and   this. 

In  that  case  the  creditor  decoyed  a  slave  out  of 
the  State  of  Georgia,  from  the  home  of  his  master^ 
to  give  the  court  in  Tennessee  jurisdiction  of  the  case, 
and  this  defense  was  relied  upon  in  the  answer,  as 
well  as  by  plea  in  abatement.  The  creditor  by  his 
wrongful  act,  sought  to  get  jurisdiction  in  our  courts 
to  render  a  decree  agaiuvSt  his  debtor,  and  also  the 
property  of  his  debtor,  out  of  which  to  obtain  satis- 
faction of  his  decree.  But  here  the  defendant  Ballen- 
tine  obtained  the  property  in  which  Winston  had  aD 
interest,  by  paying  the  pledgee  the  amount  for  which 
he  held  it  in  pledge;  and  if  the  pledgee  might  right- 
fully sell  his  claim  or  transfer  his  interest  in  the 
pledged  or  pawned  property,  Ballentine  might  lawfully 
buy  it,  even  without  the  consent  of  Winston,  and  if 
he  could  rightfully  buy  it  without  or  against  Win- 
ston's assent,  he  might  also  take  and  hold  possession 
of  it.  This  he  did,  not  for,  or  as  an  officer  of  the 
bank,  of  which  he  was  president,  but  as  an  individual. 
11    Hum.,   398-9;     Story   on    B.,   sees.    324-7. 

It  was  not  necessary  to  have  the  property  here  in 
order  to  give  the  court  jurisdiction  of  the  person  of 
Winston,  as  he,  although  alleged  to  be  a  non-resident 
of  the  State,  was,  temporarily,  within  the  State,  and 
personal   service   of  process    was    had    upon    him. 

In  the  case  cited  in  11  Hum.,  398-9,  it  is  said 
that  a  pawn  is  a  mere  collateral  security  for  the  pay- 
ment of  a  debt,  and  the  pawnee  may  assign  his  in- 
terest   in    the    pledge,    and    the    assignee    will    take    it 
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under  all  the  responsibilities  of  the  original  pawnee. 
Or  he  may  transfer  conditionally^  his  interest  by  way 
of  pawn  to  another,  and  his  assignee  will  hold  the 
pledge  until  the  debt  of  the  original  owner  is  dis- 
charged^ and  it  is  further  said  that  this  species  of 
lien  can  be  created  only  by  a  delivery  of  the  prop- 
erty given  in  pledge.  It  thus  appears  that  Ballen- 
tine  might  lawfully  acquire  the  possession  of  the 
pledged  property  by  contract  with  the  original  pawnee^ 
independently  of  any  agreement  or  assent  on  the  part 
of  Winston^  and  holding  it  in  possession,  the  bank 
might  attach  the  interest  of  Winston  therein,  and  sub- 
ject it  to  sale  for  the  satisfaction  of  its  claim  against 
him.  Nor  does  the  fact  that  the  defendant  Winston 
has  been  convicted  and  sentenced  for  forgery  in  ob- 
taining the  money  sued  for  by  complainant,  preclude 
it  from  maintaining  an  action  to  recover  back  from- 
him  the  amount  with  its  interest  so  fraudulently  and 
feloniously   obtained. 

Upon  the  whole,  we  are  of  opinion  that  the  decree 
of  the  Chancellor  is  correct,  and  the  same  is  affirmed,. 
and  the  cause  will  be  remanded  to  the  Chancery  Court 
for  the  execution  of  the  decree,  and  the  costs  of  thfs- 
coart  will  be  paid  by  the  complainants  out  of  the 
proceeds  of  the  sale  of  the  attached  property,  and  the 
costs  of  the  Chancery  Court  as  adjudged  by  the  Chan- 
cellor. 

44 — VOL.  5. 
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House  v.  Whitis  d  al. 

OuAKDiAN  AD  LITEM.  Ojmpensaivon,  Where  there  is  no  fund  or  propertj 
in  the  control  of  the  court  belonging  to  a  minor  defendant^  the  court 
will  not  allow  his  guardian  cd  litem  and  solicitor  compensation  out 
of  the  fund  belonging  to  his  adversary.  The  court  has  a  right  to 
command  the  services  of  counsel  for  persons  unable  to  pay,  in  civil 
as  well  as  criminal  cases. 

Case  cited:  Wright  v.  The  SUUe,  3  Heis.,  256. 

•Code  cited:  Sec.  3980. 


FROM   WILLIAMSON. 


Appeal   from  Chancery  Court.     W.  S.  Fleming,  Cb. 

McLemorb  &  Wallace  for  Hicks. 

T.   W.   TuRLEY   for   Merrill. 

Sneed,   J.,   delivered   the  opinion   of  the   court. 

The  decretal  order  of  the  Chancellor  in  this  case, 
tiwarding  compensation  to  the  solicitor  and  gaardian  ad 
Mem  of  the  minor  party  defendant,  must  be  reversed. 
*  The  facts  are  that  Merrill  sold  a  tract  of  land  to 
TuUos  Whitis,  and  at  his  request  executed  the  bond 
for  title  to  Jas.  M.  Whitis,  a  minor  son  of  said  Tullos 
Whitis,  and  the  purchase  money  notes  executed  jointly 
by  the  father  and  son.  These  notes  were  assigned  to 
the  complainant  House,  who  filed  his  bill  to  enforce 
the  vendor's  lien.  The  defendants  Tullos  and  James 
Whitis  answered,  and  in  their  answer  insist  that  the 
contract  of   sale   was  made  with   the    mbor    defendant, 
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and  the  latter,  in  a  cross-bill^  insisted  upon  a  recission 
of  the  contract  on  accoant  of  his  minority.  Merrill 
'filed  a  cross-bill,  alleging  that  the  contract  was  made 
^ith  the  father  and  not  the  son;  that  what  payments 
had  been  made  were  by  the  father,  and  that  the  son 
was  a  mere  boy,  destitute  and  penniless;  that  there 
had  been  no  •  negotiation  whatever  between  him  and 
the  son  touching  the  trade,  and  that  the  attempt  on 
the  part  of  the  father  to  treat  it  as  the  contract  of 
the  son  was  a  fraudulent  device  and  subterfuge  to 
avoid  his  own  contract.  The  son  was  made  party 
defendant  to  this  cross-bill  of  Merrill.  The  latter  bill 
was  sustained  by  the  Chancellor,  and  upon  appeal  by 
this  court  the  contract  was  held  to  be  the  contract 
of  Tullos  Whitis,  the  father.  The  land  was  ordered 
to  be  sold  to  pay  the  purchase  money  and  enforce 
the  vendor's  lien.  The  proceeds  of  the  sale  were  not 
enough  to  pay'  the ,  debt  and  costs.  The  solicitor  for 
the  Whitiseir,  and  guardian  ad  litem  of  the  minor,  pre- 
sented a  petition  to  the  Chancellor,  asking  compensa- 
tion out  of  the  fund  thus  arising  from  the  sale,  and 
the  Chancellor  fixed  his  compensation  at  twenty-five 
•dollars,   to   be   paid   out   of  th^   fund. 

We  are  aware  of  no  principle  upon  which  this 
order  can  be  sustained.  There  was  no  fund  or  prop- 
■erty  in  the  custody  of  the  court  which  belonged  to 
this  minor  defendant,  and  the  effect  of  the  order  was 
to  compel  his  adversary  to  pay  his  debt.  It  would 
have  been  otherwise  if  there  had  been  a  fund  in  the 
control  of  the  court  belonging  to  the  minor.  In  that 
^case   it   is   lawful   and   proper  to  allow  compensation  out 
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of   the   fiind  to  the  solicitor^   who   had   rendered   bene- 
ficial  services   in   protecting  the   fund. 

The  principle  of  the  organic  law  which  forbids  the 
demand  of  any  man's  particular  services  without  just 
compensation  has  no  application  to  such  a  case.  The 
party  claiming  compensation  must  look  to  his  own 
client^  and  not  to  his  client's  adversary  in  such  a 
case. 

In  the  case  of  Wrigkt  v.  Uie  State,  3  Heis.,  256, 
it  was  held  that  counsel  assigned  to  defend  a  prisoner 
who  is  unable  to  employ  counsel  are  entitled  to  na 
compensation  from  the  State  or  county.  The  court 
has  a  right  to  command  the  services  of  OQunsel  for 
persons  unable  to  pay,  in  civil  as  well  as  criminal 
cases.  Acts  1821,  ch.  22,  sec.  3,  1857,  ch.  58,  Code,  sec. 
3980.  Where  a  lawyer  t^kes  his  license  he  takes  it 
burthened  with  these  honorary  obligations*  He  is  a 
sworn  minister  of  justice,  and  when  commanded  by  the 
court  cannot  withhold  his  services  in  oases  prosecuted 
in  forma  pauperis. 

Let    the    order    be    reversed    and    the    petition    dis- 


missed  with   costs. 
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BiDWELL  and   Wife  v.  Paul  et  ah. 

JBeceiyer.  The  beneficiary  in  a  trust  deed  may  have  a  receiver  ap- 
pointed, and  the  proceeds  of  the  security  impounded  for  his  benefit, 
during  the  litigation,  after  his  right  to  sale  of  the  property  has 
been  adjudged. 

-Case  cited :  Henshaw,  Ward  &  Co.  v.  Wells  et  a/.,  9  Hum.,  568. 


FROM   RUTHERFORD. 


Appeal    from  the  Chancery   Court. 

Ridley  &  Avent  for  Bidwell. 

EwiNG  &  Hancock  for  Paul. 

Freeman^  J.^  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  receiver.  Property  was 
-conveyed  by  deed  of  trust  to  secure  payment  of  debts. 
One  side  claimed  and  fraudulently  obtained  possession, 
And  beneficiary  filed  cross-bill  to  enforce  trust  by  sale 
of  property,  asking  for  a  receiver.  None  was  ap- 
pointed, however,  in  the  court  below,  and  no  steps 
taken   in   that   direction,   we  believe. 

The  Chancellor  finally  decreed  sale  of  the  property 
to  pay  a  debt  ascertained  by  him  as  a  lien  on  the 
land  under  the  trust  deed.  An  appeal  is  prosecuted 
in  jorma  pauperis.  In  addition,  it  is  alleged  in  the 
cross-bill  that  the  security  is  scarcely  sufficient  to  pay 
^ebt  claimed. 

Under  these  facts,  a  receiver  must  be  appointed^ 
And    property   rented   out,   the   fund    thus   arising  to   be 
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held  subject  to  final  disposition  of  the  cause.  In  case^ 
of  strict  mortgage,  it  is  well  settled  the  mortgagee  is 
entitled  to  a  receiver  of  the  rents  during  progress  ot 
the  suit  to  foreclose,  and  that  one  will  be  appointed,, 
even  though  there  be  no  prayer  for  it  in  the  bill,  if 
the  facts  stated  or  shown  to  the  court  require  it. 
Henahaw,  Ward  &  Co.  v.  Welk  et  al.,  9  Hum.,  668. 
A  deed  of  trust  is  in  substance  a  mortgage,  though 
some  immaterial  differences  may  be  found  between 
them.  The  trustee  in  this  case  was  bound  to  have- 
sold  long  since  by  terms  of  the  deed.  The  security 
may  be  impaired  by  use,  and  change  of  circumstances 
of  the  country.  It  has  been  conveyed  to  the  trustee 
for  payment  of  this  debt.  It  is  not  unreasonable  that 
the  proceeds  of  the  security  shall  be  iiopounded  for 
benefit  of  creditors  during  the  litigation,  especially  after 
his  right  to  sale  of  property  has  been  adjudged.  In 
renting  the  property  the  claimants  will  be  entitled  to 
preference  upon  securing  the  rent  by  note  to  the  re- 
ceiver. The  property  will  be  rented  for  a  year  from 
this  time. 
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McAdoo  et  aU.  v,  J.  H.  Smith  et  ah. 

UsUBT.    Remedy.    A  remedy  exiflting  at  the  time  a  right  accrued  may- 
be taken  away  by  a  statute. 


FBOM   CANNON. 


Appeal   from  Chancery  Court.    B.  M.  Tillman,  Ch. 
Cantrell  &  Gribble    for  complainant. 
BuBTON  &  Fabe  for  defendants. 

Fbeeman,   J.,  delivered  the  opinion   of  the  court. 

• 
The  only  question   presented   in  this  case   is,  whether 

a   party,   who  claims  to   have  paid   usury   in    1856,  and 

before  the  Code  went   into  operation — May  Ist,  1858 — 

can,  after  judgment  against  him   in   1867,  file   his  bill 

to   have  the   usury   allowed   in  a  court  of  equity.      The 

bill    charges  no   complication   of    accounts, '  nor  does    it 

present  any  difficulty    in   making    the   defense   at    law. 

We  think  the  case  is  one  that  must  be  governed 
by  the  Code.  The  right  to  recover  usury  afi«r  judg- 
ment by  a  bill  in  equity,  given  by  statute  before  the 
Code,  was  not  such  a  remedy  as  gave  a  vested  right, 
and  which  could  not  be  altered  or  changed  without  im- 
pairing the  obligation  of  the  contract.  A  substantial 
remedy  remained  by  defense  at  law,  even  if  the  case 
of  recovery  of  usury  was  a  question  of  contract  at  all, 
which   we   need   not  decide  at   present. 

We   need    not  cite   the    cases    under    the    Code,  re- 
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fusing  the  remedy  in  equity  after  judgment  at  law, 
except  on  other  equitable  grounds^  independent  of  the 
fact  that  the  suit  was  for  the  recovery  of  usury. 
They  are  familiar  to  the  profession^  and  the  principle 
repeatedly   announced   by   this   court. 

Xhe   Chancellor    dismissed    the    bill^   and    we    a£Srm 
his  decree,   with   costs  of  this  court. 


W.  B.  and  J.  L.  Chaffin,  Ex'rs,  etc.,  v.  R.  H.  Rose. 

EzscvTiON.  Stayor.  The  etayor  may  pay  off  the  judgment,  and  have 
hifl  motion  against  the  principal  debtor,  or  he  may,  upon  hifl  affidavit 
that  if  execution  in  stayed  longer  he  fears  he  may  be  obliged  to  pay 
the  debt,  have  execution  issued  at  any  time.  But  he  haa  no  author- 
ity to  control  the  judgment,  or  direct  the  issuance  of  execution  there- 
on, without  the  SRHent  of  the  plaintiff,  except  in  the  mode  preacribed 
by  statute,  and  should  the  plaintiff  order  an  execution  so  iraned  to 
be  returned  unsatisfied,  it  will  not  impair  the  liability  of  the  atayor. 

Cases  cited :  Sharp  v.  Faganj  3  Sneed,  542 ;  Oritnea  v.  NoleUy  3  Hum.,  412. 

Code  cited :  Sees.  3067,  3063. 


FROM   LAWRENCE. 


Appeal   from   Circuit  Court.       Wm.   P.   Martin,  J. 
Matthews  &  Deavenport  for  plaintiff. 
No   brief  for  defendant. 
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Deaderick,  J,y  delivered   the  opinion   of  the   court. 

Rose  stayed  two  judgments  in  favor  of  plaintiff's 
testator  against  Moore^  in  1860,  before  a  justice  of  the 
peace  of  Lawrence  county^  and  at  his  instance  execu- 
tions were   issued   thereon   in    1861. 

The  plaintiff,  on  learning  that  the  executions  had 
been  issued  at  the  instance  of  the  stayor,  directed  the 
sheriff^  to  return  them  unsatisfied,  remarking,  as  testified 
by  the  sheriff,  that  he  would  look  to  Moore  for  the 
debt,  and  would  rather  lose  it  than  harrass  a  Con- 
federate soldier.  W.  B.  Chaffin  testifies  that  Rose 
agreed   to  the   return   of  the  executions. 

Moore  was  then  solvent,  and  was  insolvent  after 
the  war,  when  the  causes  were  revived  in  favor  of 
the   executors,   and   executions   awarded. 

Rose  appealed  to  the  Circuit  Court,  where  judgment 
was  rendered  against  plaintiffs,  and  they  appealed  to 
this   court. 

The  court  charged  the  jury  that  mere  delay  to 
issue  an  execution  would  not  release  the  surety  or 
8tayor,  unless  the  contract  for  delay  was  founded  upon 
a  consideration  which  could  be  enforced,  and  added, 
if  the  jury  believed  that  the  stayor,  for  his  indemnity, 
had  the  execution  issued,  and  the  money  could  have, 
been  made  off  the  principal  defendant,  and  the  plain- 
tiff directed  its  return  without  the  knowledge  or  con- 
sent of  the  stayor,  and  the  principal  debtor  thereafter 
became  insolvent,  then  the  stayor  would  be  discharged, 
as  it   would    be   a   fraud   on   the   stayor. 

This  latter  part  of  the  charge  is  erroneous.  The 
cases  are    uniform;    that  a   mere   agreement  to   suspend 
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the  issuance  of  execution  will  not  release  the  stayor. 
3   Sneed,   542;   3   Hum.,   412. 

The  stayer  may  pay  off  the  judgment,  and  have 
his  motion  against  the  principal  debtor;  or  he  may^ 
upon  his  affidavit  that  if  execution  is  stayed  longer 
he  fears  he  may  be  obliged  to  pay  the  debt,  have 
execution  issued  at  any  time.  Code,  sees.  3067,  3063. 
But  he  has  no  authority  to  control  the  judgment,  or 
direct  the  issuance  of  execution  thereon,  without  the 
assent  of  plaintiff,  except  in  the  mode  prescribed  by 
statute. 

These  are  the  two  modes  of  protecting  himself  at 
law  against  probable  loss.  If  the  plaintiff  may  refrain 
from  issuing  execution,  unless  required  thereto,  in  a 
legal  manner,  he  may  direct  its  return  after  it  has 
been   issued   without   his   authority   or  direction. 

Let  the  judgment  he  reversed,  and  a  new  trial  be 
had. 


John    Hawkins   v.    W.    A.    Davis   and    W.    J. 

Hardeman. 

8ai«e.  FrauduleTU  miarepre^entatwm.  Where  a  vendor  parta  with  the  title 
and  possession  of  property,  although  he  may  be  induced  to  do  so  by 
fraudulent  representation  of  Tendee,  it  is  a  contract  of  sale.  While 
the  property  remains  in  the  hands  of  the  fraudulent  vendee,  the  sale 
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may  be  avoided  at  the  election  of  the  vendor ;  but  a  purchaser  frank 
fraudulent  vendee,  for  value,  without  notice  of  the  fraud,  will  get  a 
good  title. 

Oases  cited:  ArendaU  v.  Morgoai  &  Co.,  5  Sneed,  703;  Oa^e  v.  Epper- 
son,  2  Head,  669. 

Authority  cited :  Benjamin  on  Sales,  367-8. 


FROM   GILES. 


Appeal    from   Circuit   Court. 

Deaderick^  J.,  delivered   the   opinion   of  the   court. 

The  plaintiff  sued  the  defendants  in  the  Giles  county^ 
Circuit  Court  to  recover  the  contract  price,  or  the 
value  of  6,623  pounds  of  cotton.  He  alleges  that  he 
iM>ld  the  cotton  to  one  Pilant,  who  represented  himself 
to  be,  and  was,  in  fact,  their  agent  in  the  purchase. 
Defendants  deny  the  agency  of  Pilant,  or  any  knowl- 
edge of  any  purchase  by  him  of  plaintifis.  There  is^ 
some  evidence  tending  to  show  that  the  defendants- 
bought  some  cotton   of  Pilant. 

The  plaintiff  insists  that  the  charge  of  the  court 
upon  the  question  thus  raised  by  the  evidence  was^ 
erroneous. 

The  court  charged  the  jury,  that  if  the  plaintiff* 
sold  to  Pilant^  believing  him  to  be  the  agent  of  cle- 
fendants,  and  intended  at  the  time  of  the  sale  to  part 
with  his  title  to  said  Pilant  as  such  agent,  and  de- 
livered the  possession  to  him,  and  Pilant  was  not,  in 
fact,  the  agent  of  defendants,  and  defendants  were- 
Ignorant  of  these  representations,  and  without  intention. 
to  defraud,  purchased   the  cotton   from   Pilant,  and   paid 
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him  for  it^  they  would  get  a  good  title^  and  plaintiff 
•could   not  recover. 

We  are  of  opinion  that  this  charge  is  sustained  by 
the  authorities.  The  cases  cited  to  sustain  the  adverse 
view  are^  in  part  at  least,  cases  in  which  the  sales 
were  made  by  persons  having  the  mere  possession, 
without  apparent  title,  which  is  not  sufficient  to  defeat 
the  right  of  the  real  owner.  But  where  the  original 
vendor  parts  with  his  possession  and  title  to  the  prop- 
■erty,  although  he  may  have  been  induced  to  do  so 
by  the  fraudlilent  representations  of  his  vendee,  it  is 
ti  contract  of  sale,  however  fraudulent  the  devices  used 
to   procure   it.       Benjamin   on   Sales,   367-8. 

While  the  property  remains  in  the  possession  of 
the  fraudulent  vendee,  the  sale  may  be  avoided  at  the 
election  of  the  vendor.  But  if  the  fraudulent  vendee 
^Is  and  transfers  the  property  to  an  innocent  third 
person  for  a  valuable  consideration,  such  sale  will  vpst 
the  purchaser  with  the  title  which  the  claim  of  the 
original  vendor  cannot  defeat.  lb,  5  Sneed,  703;  2 
Head,   669. 

There  is  no  error  in  the  record,  and  the  judgment 
will   be   affirmed. 
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Ransom   Langham   t;.    Mary   Bakeb,   and    Maby 
Bakeb  v.  Ransom  Langham^  Executor. 

WiiJ£.  Executor,  Devastavit,  Where  an  executor  makes  a  general  re- 
quest to  the  creditors  of  his  estate  for  delay  from  time  to  time,  or 
simply  gives  an  assurance  that  the  debt  is  good,  will  not  save  the 
operation  of  the  statute  of  two  years,  and  when  the  requests  have 
been  such,  and  the  statute  is  complete,  it  is  a  devastcwit  in  the  execu- 
tor or  administrator  to  pay  such  barred  debt,  for  which  he  will  be 
held  liable. 

Cafles  cited :  Boothe  v.  AUen,  4  Heis.,  258;  Trott  v.  West,  Moss  &  Oo,,  9* 
Yer.,  434;  PueheU  v.  Jcanes,  2  Hum.,  566;  Barik  v.  Leaih  et  oL,  11 
Hum.,  515;  ChemwU  v.  McBrids,  1  Heis.,  389. 


FBOM   GILES. 


Appeal  from  the  Chancery  Court.  Wiluam  S. 
Fleming^  Ch. 

Jones  &  Tinnon  for  plain tiflf. 

Logan  &  Bufobd  for  defendant. 

Deabebick^  J.^  delivered   the  opinion  of  the  court.. 

Joshua  Baker  died  in  1863,  and  Langham  was  ap- 
pointed by  his  will  the  executor  thereof,  and  qualified 
as  such  at  the  June  term  of  the  County  Court  of 
Giles  county. 

The  will  devised  his  real  estate  to  his  wife,  Mary 
Baker,  and  the  residue  of  his  personalty  after  the 
payment  of  his  debts. 

The  will  was  filed  August  28,  1872,  by  the  ex- 
ecutor, for  the   sale  of  the  land  to    pay  or  reimburse- 
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liimself   for    payment  of   testator^s    debts,    after    haviDg 
exhaasted   the   personalty. 

The  answer  denies  that  anything  was  dne  the  ex- 
-ecutor  for  debts  of  the  estate  paid  by  hinii  over  and 
above  the  assets  which  came,  or  should  have  come, 
to  his  hands,  and  denies  his  right  to  ^the  relief 
sought. 

The  answer  is  filed  also  as  a  cross-bill,  and  seeks 
to  charge  the  executor  with  a  devastavit  for  paying 
<lebts   clearly   barred   by   the   statute   of  two   years. 

Upon  the  pleadings  and  proof,  the  Chancellor  dis- 
missed the  cross-bill,  and  gave  relief  upon  the  origi- 
nal  bill. 

We  are  of  opinion  that  the  Chancellor's  decree  is 
erroneous  in  allowing  claims  in  favor  of  the  executor 
paid  by  him  more  than  two  years  after  the  1st  of 
January,    1869. 

The  statute  of  two  years  formed  a  complete  de- 
fense to  all  claims  not  sued  for  before  that  time,  un- 
less the  executor  had  requested  delay  for  a  definite 
time,  or  until  the  happening  of  some  future  event, 
and  he  was  bound  to  plead  it.  4  Heis.,  258;  9  Yer., 
434;     2   Hum.,   566;     11   Hum.,   515;     1   Heis.,   389. 

Although  it  was  said  in  the  2  Hum.  case,  that  an 
executor  seeking  to  exonerate  himself  from  the  claims 
of  distributees,  will  not  be  held  to  such  strict  proof 
as  would  be  sequired  in  a  contest  between  him  and  a 
creditor,  yet  it  has  not  been  held  that  a  general  re- 
•quest  for  dela^,  from  time  to  time,  or  an  assurance 
that  the  debt  is  good,  will  save  the  operation  of  the 
statute  of  two  years.      Such   were  the   requests  in   this 
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case,  and  when  the  statute  is  complete,  it  is  a  devas- 
tavit  in  the  executor  or  administrator  to  pay  such 
barred   debt,   for   which   he   will   be  held   liable. 

The  Chancellor's  decree  will  be  reversed,  and  the 
cause  will  be  remanded  and  an  account  taken  of  the 
several  debts  paid  after  the  1st  of  January,  1869,  and 
no  credit  will  be  allowed  for  such  debts  to  the  ex- 
ecutor. But  valid  debts  paid  previous  to  that  time, 
the  executor  will  be  credited  with.  Such  d^bts  paid 
by  him,  over  and  above  assets  received,  if  any,  would 
not  be  barred  by  the  statute  of  two  years,  as  against 
his  claim  for  payments  beyond  assets  received,  if  paid 
within  two  years  from  January  1,  1867 — that  is,  pre- 
vious  to   January    1,    1869. 

The  Chancellor  allowed  $100  compensation  to  the 
executor.  This  sum  may  or  may  not  be  too  large, 
as  the  amount  of  the  estate  does  not  very  clearly 
appear.  There  is  nothing  in  the  record  which  seems 
to  entitle  the  executor  to  more  than  the  usual  com- 
pensation of  five  per  cent.  Nor  is  there  anything  to 
justify  the  charging  of  the  executor  with  the  debt  on 
E.  M.  Baker,  which  was  lost  by  reason  of  his  insol- 
vency. 

Langham  will  pay  the  costs  in  this  court,  and  the 
costs  below  will  be  hereafter  adjudged  by  the  Chan- 
cellor. 
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Wm.  M.  Voorhies,  Jr.,  v.  Jas.  M.  Granberry. 

Mabbied  Women.  Powers  of.  Where  the  wife's  estate  is  not  what  is 
technically  called  a  ''  separate  estate/'  but  is  an  estate  conveyed  to 
her  by  deed  in  fee  simple  without  restriction  or  limitations,  she  may^ 
with  her  husband,  convey  her  land  in  trust  to  secure  a  debt  of  the 
husband.    The  act  of  1869-70  does  not  affect  such  a  case. 

Case  cited :  Baylim  v.  WilliaiMf  6  Col.,  449. 

Code  cited :  Sec.  2486  a,  6,  c,  (f,  e  and  /. 


FROM   MAURY. 


Appeal  from  the  Circuit  Court.  William  P. 
Martin,  J. 

Wright  &  Webster  for  Voorhies. 

Thomas  &   Barnett   for  Granberry, 

Deaderick^  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment^  begun  in  the  Cir- 
cuit Court  of  Maury  county,  by  Cranberry  against 
Voorhies,  and,  upon  an  agreed  state  of  facts,  submit- 
ted to  the  determination  of  the  Judge,  without  the 
intervention   of  a  jury. 

The  facts  are,  that  Granberry  loaned  Voorhies 
$7,000,  for  which  he  took  his  note,  and  Voorhies 
and  his  wife  executed  a  deed  of  trust  to  James  H. 
Thomas  for  a  tract  of  land  belonging  to  the  wife  to 
secure  the   note. 

The  deed  was  acknowledged  by  the  husband,  and 
privy  examination  of  the  wife  had,  in  due  form,  and 
was   registered. 
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The  note  was  not  paid  at  maturity,  and  the  land 
was  sold,  in  conformity  with  the  provisions  of  the 
trust  deed,   and   Granberry   became   the   purchaser. 

He  took  a  deed  of  conveyance  from  the  trustee, 
and  instituted  his  action  of  ejectment  to  recover  the 
possession   of  the   land. 

The  plaintiff  in  error  maintains  that  the  wife  had 
no  power  to  convey  her  land  in  a  joint  deed  with 
her  husband  to  secure  his  debt,  and  this  is  the  qites- 
tion  submitted  to  the  court,  with  the  agreement  that 
if  the  court  was  of  opinion  that  she  had  such  rights 
judgment  should  be  rendered  for  the  plaintiff  below, 
otherwise   for  the   defendant. 

The  court  adjudged  the  question  in  favor  of  the 
plaintiff  below,  and  the  defendant  appealed  to  this 
oonrt. 

This  precise  question  was  adjudged  by  this  court 
at  Brownsville  at  its  April  term,  1869,  when  it  was 
held  that  the  wife  may  unite  with  her  husband  in 
the  execution  of  a  mortgage  to  secure  money  loaned 
to  her  husband  (6  Col.,  449),  and  at  the  last  term 
at  Jackson   the   same   thing   was    held. 

We  do  not  think  sec.  2486  a,  6,  c,  d,  e,  /  of  the 
Code  affect  the  questions  arising  in  this  case.  Tiiese 
several  sections  of  the  act  of  1869-70,  except  2486  c, 
being  the  third  section  of  the  act  by  the  sec.  2486/ 
of  the  Code,  are  restricted  in  their  application  to 
married  women,  who  have  abandoned,  or  been  aban- 
doned by,  their  husbands,  and  to  cases  of  insanity  of 
the  husband,  or  non-cohabitation  between  the  parties. 
The  sec.  2486  c  gives  to  ^^  married  women  owning  a 
45 — VOL.  5. 
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separate  estate  settled  upon  them,  and  for  their  separate 
use,  the  power  of  disposition  by  deed^  or  will,  or 
otherwise,"  where  such  power  is  not  expressly  with- 
held by  the  deed  or  will  under  which  they  take  the 
property. 

This  section  seems  to  have  been  intended  to  settle 
the  question,  as  to  which  the  authorities  are  somewhat 
conflicting — that  is,  whether,  when  a  married  woman 
takes  a  conveyance  of  separate  estate,  there  being  no 
words  either  restricting  or  authorizing  her  to  convey, 
ahe  may  do  so;  some  cases  holding  that  she  cannot 
convey,  because  there  is  in  the  conveyance  to  her  no 
power  to  do  so;  others,  that  she  may,  because  there 
is   no   prohibition   against   the   exercise  of  such    power. 

But  that  question  does  not  arise  in  this  case. 
The  wife's  estate  is  not,  in  this  case,  what  is  technic- 
ally called  a  ^^  separate  estate,''  but  is  an  estate  con- 
veyed to  her  by  deed  in  fee  simple,  without  restric- 
tions  or   limitations. 

The  judgment  of  the  Circuit  Judge  was  in  favor 
of  plaintifT  below,   and   we   affirm   his  judgment. 
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ACTION. 

1.  Cause  of  action  for  injury  resulting  in  death,  Staiuie  (^  /tmitationc 
There  is  no  distinction  made  in  the  statutes  between  classes 
of  cases  where  the  injured  party  lives  a  time,  and  suit  is 
brought  in  his  life-time,  and  where  death  is  instantaneous.  Both 
classes  of  cases  are  put  upon  the  same  footing;  and  whether  the  ac- 
tion be  brought  by  the  party  himself  or  by  his  representative  after 
his  death,  the  cause  of  action  is  the  same,  and  is  governed  by  the 
same  laws  as  to  the  statute  of  limitations.  Fowlkes  v,  N.  A  D,  JR,  M, 
Oo.j  66S. 

'2.  Same.  Same,  Damages,  The  rule  introduced  by  some  of  the  cases,  in 
regard  to  damages,  in  cases  where  the  action  is  brought  by  the  repre- 
Hcntative,  that  is,  damages  for  the  loss  of  husband  and  father,  or 
relative,  to  the  widow  or  next  of  kin,  might  be  allowed  beyond  what 
would  be  proper  where  the  action  is  brought  by  the  party  himself, 
doubted.  The  decisions  of  other  States,  being  founded  on  their  own 
statutes,  are  not  controlling.    Ih, 

ADMIXISTRATIOX. 

See  SuMMABT  Remedy. 

AFFIDAVIT.     Of  juror  after  verdicL 
See  BiLii)  AKD  Notes,  4. 

AGENT. 

Commimons,  Usage.  When  a  broker  or  agent  is  employed  to  sell 
real  estate,  and  produces  a  person  who  ultimately  becomes  a  pur- 
chaser, he  is  entitled  to  his  commissions,  although  the  trade  may  be 
effected  by  the  owner  of  the  property ;  and  such  commissions  should 
be  reasonable,  and  such  as,  for  similar  services,  real  estate  agents  in 
the  particular  locality  are  by  usage  and  custom  entitled.  Arrington 
&  Farrar  v.  Cai-y,  609. 

ANCESTOR  AND  HEIR.    Pdrol  gift  to  child,  of  land. 
See  Guardian  and  Wabd,  5. 
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APPEAL. 

The  pauper's  oath  taken  by  i^  guardian  ad  Htem,  does  not  authorize  an 
appeal.    Mttsgrwe  v.  Lusk,  684. 

ATTACHMENT. 

1.  Levy.  It  is  neoeesarj,  to  constitute  a  valid  levy,  both  in  the  ca«e 
of  an  attachment  and  an  execution,  that  the  property  levied 
upon  must  be  present  and  within  the  control  of  the  officer  at  the  time 
of  making  the  levy.  Hence,  where  a  levy  of  an  attachment  was 
made  from  a  list  of  the  property,  and  from  information  given  by  the 
debtor,  but  none  of  the  property  was  present  or  within  sight;  HM^ 
there  was  no  valid  levy  of  the  attachment     CkmndL  v.  Scatl,  595. 

2.  Sa/ne,  Delivery  bond.  The  surety  upon  a  delivery  bond  executed 
Beveral  days  after  the  supposed  levy,  being  led  to  sign  the  bond  by 
the  representation  of  the  officer  that  a  levy  had  been  made,  when,  in. 
fact,  none  was  made,  is  not  bound  thereby.    Ih, 

S.  Allegation,    A  simple  apprehension   and  belief  that  the  defendant 

is   about  fraudulently  to  dispose  of  his  property,  is  not  sufficient 

ground   for   an   attachment.    The  law  requires    the  allegation    of 

an  act  accomplished  or  about  to  be  accomplished,  as  a  matter  of  fact, 

and  not  as  matter  of  mere  apprehension.    Brown  v.  OreMha/w^  584. 

BANK  AND  BANKING. 

1.  ConstUutumal  Law.  Obligation  of  contraH,  When  impaired.  When, 
the  common  school  fund  was  made  a  part  of  the  capital  of  the  Bank 
of  Tennessee,  it  became  assets  of  the  bank  to  which  creditors  of  the 
bank  had  a  right  to  look,  and  a  trust  fund  applicable  to  the  payment 
of  its  debts.  The  act,  therefore,  of  February  16th,  1866,  appropriating 
the  assets  of  the  bank  as  school  fund  impaired  the  obligation  of  the 
contract  between  the  bank  and  its  creditors  and  was  a  nullity,  as  was 
also  the  assignment  made  in  pursuance  of  that  act,  so  far  as  it  gave 
preference  to  the  school  fund.    State  of  Tewneaee  v.  Bank  of  TavMiate^  1. 

2.  Samt.  Same.  Power  of  bank  acting  under  aaUe-hdlum  charier  not  affected 
by  attempted  disunion.  The  acts  by  which  it  was  attempted  to  dissolve 
the  relations  of  the  State  of  Tennessee  with  the  Federal  Union,  had  no 
effect  in  changing  the  charter  of  the  bank,  but  it  had  the  same  powers 
after  as  before  the  acts  to  casry  on  a  legitimate  banking  businesiK, 
The  receiving  of  deposits  was  a  part  of  such  legitimate  banking  busi- 
ness, and  the  claims  of  deposit  creditors  of  this  character  are  entitled 
to  payment  out  of  the  assets  in  the  order  indicated  by  law.    lb, 

Z.  Same.  Same.  Same.  Assets.  Order  of  payment.  So  likewiae  was  the  issu- 
ance of  itfl  notes  in  compliance  with  the  terms  of  its  charter  a  legitimate 
part  of  its  banking  business.  Such  notes  are,  therefore,  entitled  to  a 
priority  of  payment  out  of  the  assets  of  the  bank,  whether  issued  be- 
fore or  after  the  6th  of  May,  1861,  the  date  at  which  the  ordinance  of 
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secession  was  passed,  and  the  provisions  of  the  amended  Constitution 
of  1865  and  accordant  State  legislation  repudiating  the  liability  of 
the  bank  for  deposits  received  and  liotes  issued  after  that  date,  are 
held  void  as  impairing  the  obligation  of  contracts.    lb. 

4.  Bank  nota.  When  hcmk  compeUabU  to  receive  them  at  face  vcUuefor  ddds. 
Where  at  the  time  notes  of  a  bank  are  issued  and  put  in  circulation, 
the  law  is  that  such  bank  should  take  its  own  circulation  in  payment 
of  debts  due  to  the  bank,  such  law  is  a  part  of  the  contract  between 
the  bank  and  the  holders  of  the  notes  so  issued.  The  law  being  such 
at  the  time,  the  notes  of  the  bank  issued  after  May  6, 1861,  commonly 
known  as  the  *'  new  issue,"  were  emitted,  it  is  held  that  a  debtor  had 
the  right  to  discharge  his  debt  to  the  bank  in  such  notes  at  their  face 
value. 

5.  Bank  oMets,  What  not.  Special  depoeit.  State  bonds  purchased  by 
school  land  funds  in  pursuance  of  law,  and  deposited  by  the  counties 
interested,  with  the  Bank  of  Tennessee,  if  capable  of  identification, 
belong  to  such  counties  and  are  not  assets  of  the  bank — but  as  to  so 
much  of  those  funds  as  cannot  be  so  traced  into  State  bonds  now  held 
by  the  bank,  the  counties  entitled  to  such  funds  are  its  creditors  with- 
out priority  over  other  depositors  or  general  creditors.     lb, 

BILLS  AND  NOTES. 
See  Justice. 

1.  Certifieale  of  protest.  Bedtals  in  only  raiae  a  presumption.  The  state- 
ments made  by  a  notary  raise  only  a  presumption.  They  are 
prima  facie  true,  but  they  are  open  to  rebuttal.  Being  but 
prima  fade  evidence,  it  may  be  overturned  by  any  legal  testimony 
that  will  satisfy  the  tribunal  having  cognizance  of  the  question  in 
dispute  that  the  recitals  of  the  instrument  of  protest  are  in  fact 
untrue.    Spence  v.  Crockett  and  Bansomj  576. 

2.  Same,  Same.  Where  the  Circuit  Judge  instructed  the  jury  that  "  it 
will  require  the  testimony  of  one  credible  witness  and  corroborating 
circumstances,  or  two  credible  witnesses  to  rebut  the  certificate  of  a 
notary  public."  Held,  that  this  was  error.  The  recitals  of  the  cer- 
tificate are  but  recitals  of  matters  of  fact,  and  of  the  judgment  the 
notary  has  formed  as  to  matters  where  there  may  be  room  for  differ- 
ence of  opinion.    lb. 

3.  ReUase  of  co^ligor.  If  there  has  been  a  release  of  an  obligor 
in  an  instrument,  it  is  a  question  of  intention,  under  our  statute 
which  has  modified  the  strict  rule  of  the  common  law,  whether 
the  effect  of  such  release  is  to  discharge  a  co-obligor  entirely  or  to 
discharge  him  from  the  joint  liability  for  his  co-obligor^s  half  of  the 
obligation ;  and  of  this  intention  the  jury  must  judge  under  proper 
instructions.     Richardson  v.  McLemorCj  586. 
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4.  Affidavit  of  jurors.  After  verdiet.  If  the  chai:ge  of  the  court  helow  be 
suf&ciently  clear  and  not  obecure  or  calculated  to  mislead  the  jury, 
and  no  poeitive  error  of  law  appears,  the  revising  court  cannot  set 
aside  a  verdict  based  upon  the  affidavits  of  jurors  after  verdict,  and 
in  no  case  will  the  court  submit  itself  to  the  guidance  of  the  jury  in 
the  construction  of  the  charge.  The  practice  of  permitting  such  affi- 
davits of  jurors  reprobated.    lb, 

BOND. 

See  SuHMABY  Remedy.    Ddvoery,    See  Attachmjbmt,  % 

CHANCERY  COURT.    JuHsdietum  of. 
See  Statutes  of  Limitations,  4. 

CHANCERY  PRACTICE. 

1.  Advanced  bid.  Bight  of  redemptioa.  Land  which  had  been  conveyed  to 
a  trustee  to  secure  a  debt,  and  had  also  been  mortgaged  to  another 
creditor,  was  sold  under  execution  in  favor  of  a  prior  judgment  credi- 
tor, and  was  bought  by  the  mortgagee,  who,  within  twenty  days,  ad- 
vanced his  bid  and  credited  his  mortgage  with  such  advanced  bid. 
The  creditor  secured  by  the  deed  of  trust,  within  two  years  tendered 
to  the  mortgagee  the  sum  actually  paid  at  the  execution  sale,  with 
interest,  and  complied  with  the  laws  regulating  f  the  redemption  of 
land,  sold  under  judicial  process,  but  the  mortgagee  demanded  the 
amoiint  of  his  advanced  bid  in  addition.  Hddy  that  as  between  the 
trustee  and  the  mortgagee,  the  latter  could  demand  only  the  sum  ac- 
tually paid  by  him  to  the  Sheriff,  and  could  not,  by  advancing  his  bid, 
secure  the  satisfaction,  in  whole  or  in  part,  of  a  debt  not  fixed  as  a 
lien,  to  the  injury  of  the  trustee,  who  had  a  superior  right.  Cooper  v. 
Murfreeisboro  Savings  Banky  636. 

%  BUI  of  review.  Affidavit,  A  refusal  by  a  Chancellor  of  leave 
to  file  a  bill  of  review,  brought  upon  the  ground  of  newly  discovered 
evidence,  is  not  error,  where  no  affidavit  was  offered  to  show  that 
the  new  matter  could  not  have  been  produced  by  the  party  claim- 
ing the  benefit  of  it  in  the  original  cause,  or  that  it  was  relevant  or 
material.     Puryear  v.  PUryear,  640. 

3.  Same.  Allegatixm.  Upon  an  allegation  of  error  apparent,  a  party  has 
a  right  t/)  file  his  bill  of  review  without  the  leave  of  the  court  lb. 

4.  Fraudulent  device  to  obtain  jurisdiction.  The  defendant,  a  convicted 
felon,  in  the  penitentiary,  had  previous  to  his  conviction,  pawned 
his  watch  and  jewelry  to  a  party  in  Louisville,  Ky.,  and  6., 
a  resident  of  this  State,  paid  the  pawnee  the  amount  due  thereon, 
and  brought  them  here ;  whereupon  the  plaintiff  levied  his  at- 
tachment, subject  to  the  amount  of  B.'s  claim :  Held,  that  the  trans- 
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fer  of  the  property  here  was  not  such  a  fraudulent  device  to  get  the 
property  within  the  jurisdiction  of  the  court,  'as  would  avoid  the  at- 
tachment.   National  Batik  of  Pulaaki  ▼.  WinaUm,  685. 

5.  BoLicn,  AmffM/e,  A  pawn  is  a  mere  collateral  security  for  the  pay- 
ment of  a  debt,  and  a  pawnee  may  assign  his  interest  in  the  pledge, 
and  the  assignee  will  take  it  under  all  the  responsibilities  of  the  orig- 
inal pawnee;  or  he  may  transfer  conditionally  his  interest  by  way  of 
pawn  to  another,  and  his  assignee  will  hold  the  pledge  until  the  debt 
of  the  original  owner  is  discharged.    Ih, 


CLERK  AND  MASTER. 

lAability  of  Jor  moneys  loaned.  Proof  of  good  faith.  A  party  to  whom 
Clerk  and  Master  loaned  money  without  security  at  the  time,  but  af- 
terwards took  as  security  the  partner  of  the  borrower,  and  the  parties 
soon  afterward  failed;  Hddy  the  circumstances  make  a  cause  requiring 
proof  showing  clearly  and  satisfactorily  the  good  faith  of  the  Clerk 
and  Master  in  the  transaction.    Summar  v.  PayCj  657. 

CODE  CITED. 

Actions,  amendment  of,  2878 592 

limitations  of,  notes  issued  as  money,  2779 101 

for  injury,  pass  when  and  to  whom,  2291-3,  2772 663 

Administration,  statute  of  limitations,  2279,  2274 644 

persons  under  diRability,  2281,  2757 644 

Attachment,  grounds  for,  3455,  sub  sec.  6 584 

levy  of,  3498 596 

Attorneys  and  Counsellors,  court  may  appoint  when,  3980 690 

Criminal  Law,  burglary,  4672-4 570 

assault   with   intent  to  commit  manslaughter, 

4630 655, 660 

trial  and  its  incidents,  verdict,  5222 660 

mistake  in  indictment,  5124 681 

Dower,  value  of  buildings,  2398,  2403 640 

Evidence,  receipts,  effect  of ,  3789 586 

Executions,  stayor,  rights  of,  3063-67 696 

Married  Women,  powers  of  to  convey,  2486,  a,  6,  c,  d  and/ 704 

Officer,  surety  estopped,  when,  774 596 

Private  Corporations,  expiration  of  charter,  1493 102 

Replevy,  property  attached,  3509 596 

Redemption,  rentn,  etc.,  2134-5 592 

8ummarv  Remedv,  official  bond,  3626 649 

Unlawful  Detainer,  3344 600 

Witnesses,  interest  not  di8i|ualify,  3813c. 574 
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COMMISSIONS. 

See  Agent. 

CONSTITUTIONAL  LAW. 
See  Bank  and  Banking,  1. 

CORPORATIONS. 

See  Statute  of  Limitationsj  4. 

CRIMINAL  LAW. 

1.  Alibi.  The  often  repeated  rale  in  regard  to  alibi  is  a  soand  one, 
and  should  be  given  to  the  jury^  in  direct  and  unequivocal  lan- 
guage, eflpeciallv  when  a  prisoner  is  upon  trial  for  hin  life.  Where 
the  proof  against  the  priBoner  is  wholly  circumstantial,  it  is  impor- 
tant that  the  question  of  alibi  should  be  fairly  left  to  the  jury.  Darw 
▼.  The  StcOe,  612. 

2.  Alibi.  It  is  error  in  a  judge  to  say  to  the  jury  if  the  proof 
of  alibi  raised  a  reasonable  doubt  of  defendant's  guilt,  he  must  be 
acquitted.  Where  the  instructions  asked  are  sound  law,  and  have 
not  been  previously  given,  they  should  not  be  refused.  Wiley  v.  Th 
State,  662. 

3.  Assault  with  intent  to  commit  mandaughter.  Indictment.  Manslaughter 
being  a  felony  in  this  State,  an  attempt  to  commit  man- 
slaughter is  an  offense,  and  an  indictment  for  an  assault  with  intent 
to  commit  manslaughter  is  good  under  sec.  4630  of  the  Code.  The 
State  V.  WUliamSy  655. 

4.  Assault  with  attempt.  A  verdict  of  "guilty  of  an  assault  with  attempt 
to  commit  a  rape,"  is  sustainable  under  sec.  4630  of  the  Code. 
McDmgal  v.  The  StaU,  660. 

6.  Excessive  punishment.  Verdict  for  ten  years*  confinement,  under  the 
section  cited,  was  unauthorized,  and  judgment  thereon  erroneous.    Ih. 

6.  Pofwer  of  revising  court.  When  juries  exceed  their  powers  in 
awarding  puniKhment,  and  the  judge  pronounces  judgment  approv- 
ing their  erroneous  verdicts,  the  Supreme  Court  can  only  reverse  and 
remand.    76. 

7.  Burglary.  Indictment.  The  Legislature  did  not,  by  the  act  of  1875, 
making  petit  larceny  a  misdemeanor,  contemplate  a  change  of 
the  law  of  burglary;  and  an  indictment  charging  the  breaking 
etc.,  with  intent  to  commit  a  felony,  to-wit,  larceny,  is  Hdd  suffi- 
cient.   Stevenson  v.  The  State,  681. 

5.  Same.  Same.  Two  counts.  The  defendant,  without  demurring  or  moving 
to  quash,  having  been  convicted  only  on  the  first  count,  cannot  object 
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that  the  indictment  contained  another  count  for  a  miedemeanor  upon 
which  he  has  been  acquitted.    lb, 

9.  Same.  Same,  Date,  The  indictment  charging  the  offense  to  have  been 
committed  previous  to  the  finding  of  the  indictment,  but  by  mistake 
of  the  draftsman  charging  an  impossible  date,  the  date  may  be  re> 
jected.    The  indictment  is  good.    lb. 

10.  Bursary.  The  Code  definition  of  burglary,  and  the  statutes 
on  the  subject,  do  not  apply  to  the  case  of  a  party  who,  se- 
creting himself  in  a  mansion  house  by  night  with  intent  to  commit  a 
felony,  is  discovered,  and  to  enable  himself  to  escape  by  flight  from 
the  house  opens  or  unlocks  a  door.  There  must  be  a  breaking  as  well 
as  an  entry  in  order  to  make  the  offense.    Adkins(m  v.  The  StaJUj  569. 

11.  Same.  Breaking  after  entry.  Sec.  4674  of  the  Code  cannot  mean  that 
breaking  after  abandonment  of  the  purpose,  and  for  a  different  pur- 
pose than  the  commission  of  of  a  felony,  shall  be  referred  arbitrarily 
to  the  felonious  design.  A  party  who  by  tresspass  enters  a  house 
with  design  to  steal,  who  changes  his  mind  and  abandons  that  pur- 
pose, but  in  going  out  unlocks  a  door  for  egress,  would  not  be  guilty 
of  burglary.    lb. 

12.  Ckmduet  of  Trial,  Prcxtice.  It  is  improper  and  reprehensible  in 
counsel  to  ask  leading  questions  of  the  witnesses,  and  to  persist 
in  it  over  the  objection  of  the  adverse  party  and  in  disregard 
of  the  rulings  of  the  court.  But  this  can  scarcely  be  regarded  as  error- 
constituting  ground  for  new  trial,  unless  thereby  some  illegal  evidence 
is  elicited.     Hoover  v.  The  State,  672. 

13.  Juror.  Where  a  juror  was  allowed  to  sit  at  the  bar  with  hi^ 
son's  counsel,  while  the  son  was  on  trial  for  assault  and  battery,  to  aid 
the  counsel  in  that  cause,  in  the  presence  of  the  court  and  the  other 
jurors  who  had  been  elected  to  try  the  prisoner  whose  trial  was  tempo- 
rarily suspended  ;  Held,  that  no  injury  resulted  to  the  latter  from  this 
intercourse.    lb. 

14.  Ogieer  of  Jury,  Where  the  oflBcer  having  chaige  of  the  jury 
trying  the  felony  repeatedly  separated  from  them,  and  they  were  out 
of  his  sight  and  presence  while  they  had  the  case  under  consideration ; 
but  it  was  not  shown  that  the  jurors  ever  separated  or  were  out  of 
their  room  with  their  ofiicer,  and  no.  misconduct  is  directly  imputed 
to  the  jurors  themselvei«,  but  to  tho  officer  in  leaving  them  from  time 
to  time;  Held,  there  was  no  good  ground  for  setting  aside  the  ver- 
dict,   lb, 

15.  Evidence,  Footprinta,  Where  the  State  brought  a  pan  of  mud 
into  ihe  court  and  placed  it  immediately  in  front  of  the  jury,. 
and  proved  by  a  witneiis  that  the  mud  was  about  as  soft  as  the  mud 
in  the  branch  where  he  saw  the  track,  and  the  prisoner  was  then 
called  on  by  the  Attorney  Greneral  to  put  his  foot  in  the  mud  ;  held, 
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the  bringing  in  of  the  pan  of  mud  and  the  request  of  the  Attomej 
General  were  improper,  and  should  not  have  been  pennitted  by  the 
court.    SU>ke»  y.  The  SUUe,  619. 

16.  Same.  WUhdrawing  Ulegal  testimony.  The  practice  of  permittii^ 
incompetent  and  illegal  testimony  to  be  placed  before  the  juiy^ 
and  afterwards,  at  the  close  of  the  case,  withdrawing  it  and  telling 
the  jury  not  to  be  inHuenoed  thereby  is  deprecated.  Such  testimony 
should  be  promptly  rejected,  and  not  permitted  to  go  to  the  jaxj  at 
all.    lb. 

17.  Ecidenee,  Where  the  court,  to  Hhow  the  animus  of  the  prisoner, 
and  to  illustrate  the  merits  of  the  plea  of  Belf-defense,  admit- 
ted proof  of  an  old  feud,  and  the  frequent  and  deadly  threats  of  the 
prisoner  to  take  the  life  of  the  deceased :  Hdd,  this  was  not  error. 
Goaler  v.  The  State,  678. 

18.  Same.  Charge.  The  prisoner  being  on  trial  for  murder  in  the 
second  degree,  it  was  not  error  for  the  court  to  charge  the  jury  as  to 
eyery  grade  of  homicide.  It  is  perhaps  safe  to  enlighten  the  jury  as 
to  all  other  grades  of  homicide,  that  they  may  the  better  comprehend 
the  precise  crime  with  which  the  prisoner  is  charged,  proyided  it  be 
accompanied  with  an  admonition  that  he  cannot  be  conyicted  of  any 
higher  grade  than  that  upon  which  he  is  arraigned.    Ih, 

19.  Indictment.  Proof  of  ownership.  In  an  indictment  for  receivini^ 
stolen  goods,  there  must  be  proof  showing  a  property,  either 
general  or  special,  in  the  person  charged  in  the  indictment  to  be  the 
owner.    Brooks  v.  The  SUtie,  607. 

20.  Eiidence.  Hereditary  Insanity.  The  question  of  the  prisoner's  in- 
sanity being  before  the  court,  it  was  error  to  refuse  to  permit  an 
enquiry  into  the  mental  condition  of  any  of  his  immediate  family. 
Hagan  v.  The  State,  615. 

21.  Statement  of  expected  proof.  Where  the  materiality  of  the  proof 
propoHed  to  be  made  was  evident,  it  is  not  required  to  state  the  par- 
port  of  the  answer  of  the  witness  to  show  its  materiality.    lb. 

22.  Witness.  The  court  having  refused  to  permit  a  question  to  be 
answered  by  the  first  witness  examined,  it  was  not  necessary,  and 
would  have  been  improper,  for  the  counsel  to  have  asked  the  questioa 
of  any  other  witness.     lb. 

23.  Venue.  Where  a  homicide  was  proven  to  have  been  committed 
seventy-five  yard.^  or  more  from  the  place  t)f  the  prisoner's  arrest, 
and  the  county  of  arrcRt  is  proven :  Heldy  the  proof  of  yenoe 
was  insufficient.  The  proof  of  venue  must  not  be  left  to  inference  or 
construction.     Franklin  v.  The  Stale,  613. 
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DAMAGES. 

Hee  AcnoK,  2. 

raiED  OF  ASSIGNMENT. 

1.  Deed  of  aaaignmenl  to  secure  creditors.  AUegation  of  fraud.  Burden 
of  proof  Where  there  was  no  evidence  in  the  record  to  show  that 
the  deed  of  the  debtor  was  made  to  hinder  or  delay  hiH  creditors,  or 
of  any  fraudulent  purpose  to  secure  the  benefit  to  himself ;  upon  an 
allegation  of  fraud  as  to  the  indebtedness  to  the  grantor's  wife  pro- 
vided for  by  the  deed,  and  an  explicit  denial  of  such  allegation  by 
the  answer  of  the  wife,  there  being  no  evidence  to  impeach  such  debt 
of  the  wife:  Heldj  that  the  burden  of  proving  the  fictitious  and  fraudu- 
lent character  of  such  debt  is  upon  the  complainants.  Washmgton  v. 
Byan,  622. 

2.  Same,  PresumpHon  of  (leeeplaTice.  The  complainants  not  alleging  that 
the  beneficiaries  in  the  deed  had  not  accepted,  or  had  renounced  its 
provisions  in  their  favor,  and  there  being  no  evidence  upon  the  sub- 
ject of  acceptance  or  renunciation,  except  that  raised  by  the  presump- 
tion that  the  beneficiaries  accepted  the  provisions  for  their  benefit : 
Hdd,  that  the  presumptionof  law  is  that  they  did  accept ;  and  that 
fact  presumed  and  uncontradicted,  is  sufficiently  proved.    lb, 

8.  Same,  Same,  Evidence  rebutting.  The  filing  of  a  bill  by  an  outside 
creditor,  attaching  the  conveyed  property,  by  which  it  is  sought  to  de- 
prive the  trust  deed  creditors  of  all  the  security  they  have  for  their 
debts,  does  not  furnish  any  evidence  rebutting  the  presumption  of  ac- 
ceptance,   lb. 

DEED  OF  TRUST. 
See  Becetver. 

TVugt  estate.  Bents  and  prcfils.  Where  the  deed  make»  no  stipula- 
tion in  regard  to  the  rents  and  profits,  and  contains  no  waiver  of  the 
right  of  redemption  in  the  event  of  sale  by  the  trustee,  and  the 
maker  remains  in  possession,  he,  and  not  the  trustee,  is  entitled  to  the 
Te&ts  and  profits  until  foreclosure.     Eadey  v.  TarkingtoUy  592* 

DEVASTAVIT. 
See  WiiiiA 

DOWER. 


Vaiue  of  buildings,  A  widow  is  dowable  out  of  the  whole  es- 
tate of  her  deceased  husband;  and  the  words  'bands''  and  ''estate,'^ 
meaning  the  same  thing  in  our  statutes,  the  value  of  the  buildings 
on  the  lands  is  not  to  be  estimated  in  making  the  assignment  of 
dower.     Puryear  v.  JFVryear,  640. 
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EXECUTION. 

SUvyor.  The  ntayor  may  pay  off  the  judgment,  and  have  his 
motion  against  the  principal  debtor,  or  he  may,  upon  his  affidavit 
that  if  execution  is  stayed  longer  he  fears  he  may  be  obliged  to  pay 
the  debt,  have  execution  issued  at  any  time.  But  he  has  no  author- 
ity to  control  the  judgment,  or  direct  the  issuance  of  execution  there- 
on, without  the  assent  of  the  plaintiff,  except  in  the  mode  prescribed 
by  statute,  and  should  the  plaintiff  order  an  execution  so  issued  to 
be  returned  unsatisfied,  it  will  not  impair  the  liability  of  the  stayer. 
Chaffin  V.  Rose,  696. 

EXECUTION. 
See  Wills. 

EVIDENCE. 

Withdrawing  illegal  testimony.    See  Criminal  Law,  16. 
Parol.    See  Guardian  and  Ward,  5. 

ExecuioTf  etc.  The  principal  debtor  in  a  judgment,  but  who  was 
not  party  to  the  proceeding  to  revive  against  the  stayor,  is  a  com- 
petent witness  as  against  the  executor  of  the  creditor,  to  prove  that 
the  debt  had  been  paid.    Kdton  v.  Jacobs,  574. 

FRAUD. 

See  Deed  of  Assignment,  1 ;  Chancery  Practice,  4 ;  Sale. 

GUARDIAN  AD  LITEM. 
See  Appeal. 

1.  Compenaalion.  Where  there  is  no  fund  or  property  in  the  con- 
trol of  the  court  belonging  to  a  minor  defendant,  the  court 
will  not  allow  his  guardian  ad  litem  and  solicitor  compensation  oat 
of  the  fund  belonging  to  his  adversary.  The  court  has  a  right  to 
command  the  services  of  counsel  for  persons  unable  to  pay,  in  civil 
as  well  as  criminal  cases.     Hotae  v.  Whilis,  690. 

•GUARDIAN  AND  WARD. 

2.  Evidence,  parol.  The  subsequent  declarations  of  the  intestate 
are  incompetent  to  show  a  rescission  of  the  gift  or  advancement. 
He  -  is  not  then  the  owner  of  the  thing  given  or  advanced, 
having  parted  with  his  title  and  possession.  He,  as  any  other  stranger, 
cannot  by  parol  declarations  relieve  the  donee  of  a  charge  for  advance- 
ment.    O'Neal  V.  Breeehecn,  604. 

3.  Witness.    Competency  of.    Children  and  heirs  at  law  of  a  decedent 
competent,  under  our  statute,  to  prove  the  declarations  of  their 
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cefltor  at  the  time  of  placing  them  in  possession  of  the  property  or 
estate  with  which  they  are  sought  to  be  charged  as  advancements.  lb. 

4.  Same.  Duly  of  courts.  It  is  the  absolute  duty  of  courts  to  proceed  cau- 
tiously in  the  construction  of  the  statute  allowing  parties  in  interest 
to  be  witnesses  in  their  own  behalf.    lb. 

5.  AneeUor  arid  heir.  Parol  ^ft  to  chUd  of  land.  The  parol  gift  of  a 
father  to  child  is  void,  but  to  so  much  of  the  land  as  was  held  and 
occupied  by  actual  enclosure,  and  claimed  adversely  in  the  lifetime 
of  the  father  under  such  gift,  and  for  a  period  of  seven  years  before 
the  commencement  of  the  suit,  the  child  has  acquired  a  possessory 
right,  and  will  account  for  it  at  the  value  put  upon  it  at  the  time  oi 
advancement.    lb. 

INSANITY. 

See  CRiMiNAii  Law,  20. 

JUROR. 

Affidavit  of.    See  Bills  axd  Notes,  4.    See  Criminal  Law,  14. 

JUSTICES'  JUDGMENT. 

Words  descriptive  of  person.  Correction.  Where  a  note  on  which 
a  judgment  was  based  evidenced  the  individual  indebtedness 
of  the  maker,  and  the  words  "trustee,"  etc.,  being  merely 
descriptive  of  the  person  making  the  note,  a  subsequent  correction  of 
the  judgment,  by  adjudging  the  defendant  personally  liable,  was  im- 
material, and  neither  enlarged  nor  contracted  its  legal  force,  but 
where  the  word  trustee  is  annexed  to  the  name  of  a  defendant  to  show 
that  his  liability  is  fiduciary,  and  not  personal,  the  result  would  be 
different  upon  correction  of  the  judgment  by  the  justice.  Conn  v. 
Scruggs  J  567. 

MARRIED  WOMAN. 

Powers  of.  Where  the  wife's  estate  is  not  what  is  technically 
called  a  "separate  estate,"  but  is  an  estate  conveyed  to  her  by 
deed  in  fee  simple  without  restriction  or  limitations,  she  may, 
with  her  husband,  convey  her  land  in  trust  to  secure  a  debt  of  the 
husband.  The  act  of  1869-70  does  not  affect  such  a  case.  Voorhiea 
V.   Granberryy  704. 

MISTAKE. 

See  SuPREBTE  Court. 

OFFICER  AND  OFFICERS. 
See  Summary  Remedy. 
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PAWN. 

See  Chancery  Practioe,  5. 

PEE80N8  UNDER  DISABILITY. 
See  Statute  of  Limitations,  1. 

RES  ADJUDICATA. 

Pmclir^.  Suit  dismissed  for  want  of  prosecution,  and  without  ex- 
amination on  the  merits,  no  bar  to  subsequent  suit  Kdton  v.  Jaoabe^ 
674. 

RECEIVER. 

Receiver,  The  beneficiary  in  a  trust  deed  may  have  a  receiver  ap- 
pointed, and  the  proceeds  of  the  security  impounded  for  his  benefit, 
during  the  litigation,  after  his  right  to  sale  of  the  property  has 
been  adjudged.    BtdweU  v.  JRxul,  693. 

REDEMPTION. 

See  Chancery  Practice,  1. 

REPLEVIN. 

1.  FUrtieB.  In  replevin  the  plaintiff  recovers  personal  chattels  in 
specie.  Where  property  is  owned  by  two  jointly,  not  suscepti- 
ble of  separation,  so  that  the  plaintiff  could  aver  that  some  particular 
part  belonged  to  him,  the  action  would  have  to  be  brought  in  the 
joint  name  of  the  two  owners.     Collier  v.  Yeartoood^  581. 

2.  Where  the  property  belongs  to  a  third  party,  the  plaintiff  cannot  re- 
cover ;  and  if  the  property  has  been  taken  from  the  defendant,  there 
must  be  judgment  for  its  return.    lb, 

SALE. 

Fraudulent  miarepreaeTUations,  W^here  a  vendor  parts  with  the  title 
and  possession  of  prepay,  although  he  may  be  induced  to  do  so  by 
fraudulent  representation  of  vendee,  it  is  a  contract  of  sale.  While 
the  property  remains  in  the  hands  of  the  fraudulent  vendee,  tbe  sale 
may  be  avoided  at  the  election  of  the  vendor ;  bat  a  purchaner  from 
fraudulent  vendee,  for  value,  without  notice  of  the  fraud,  will  get  a 
good  title.     Hawkins  v.  Davis,  698. 

STAYOR. 

See  Execution. 

Where  a  stayor  could  have  saved  himself  by  paying  the  debt 
on  expiration  of  the  stay,  and  taking  judgment  over  against  his 
principal,  but  failed  to  do  so,  he  is  not  discharged  from  liability 
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stajor,  because  the  plaintiff  failed  to  issue  execution  against  the  prin- 
cipal in  time,  though  it  was  at  the  stayor's  suggestion  that  he  do  so. 
Anderson  v.  LUhgo  &  Co,,  603. 

STATUTE  OF  LIMITATIONS. 

See  Actions,  1. 

1.  Actions  against  personal  represeniaiives.  The  general  provisions  of 
the  Ck>de  applicable  to  the  limitation  of  actions  do  not  ap- 
ply to  actions  by  persons  under  disability,  and  construed  with 
the  statute  specially  providing  for  the  limitation  of  actions 
against  personal  representatives,  a  person  under  the  disability  of  in- 
fancy had  only  one  year  from  the  1st  of  January,  1867,  within  which 
to  sue,  where  the  cause  of  action  has  accrued  before  that  date.  Jones 
V.  Reynolds,  644. 

%  Does  not  apply  to  bank  noUs.  See,  2779  construed.  The  statute 
of  limitations  barring  actions  on  notes,  unless  brought  •with- 
in six  years  from  the  accrual  of  the  cause  of  action,  does 
not  apply  to  notes  issued  by  banking  corporations  under  the 
laws  of  this  State ;  and  this  is  so,  whether  the  notes  have  ceased  to 
circulate  as  money  or  not,  or  whether  the  bank  itself  is  in  operation, 
or  has  suspended,  or  has,  from  any  cause,  ceased  to  exist  as  a  corpo- 
ration.   State  of  Tennessee  v.  Bank  of  Tennessee,  101. 

3.  Same.  When  staiutes  of  three  years  as  to  personalty  and  seven  as  to  reaUy 
Tiot  apjdicahle.  The  assignment  of  the  asnets  of  the  bank  of  Tennessee, 
directed  by  the  act  of  February  16,  1866,  while  invalid  so  far  as  it 
sought  to  give  preference  as  against  the  statutory  beneficiaries,  was 
yet  effectual  to  pass  the  legal  title  to  the  trustee,  to  whom  the  assign- 
ment was  made,  and  this  court  having  declared  the  preferences  there- 
in void,  the  holding  of  the  trustee  in  their  favor  could  not  be  deemed 
adverse  in  such  sense  as  to  vest  him  with  the  right  as  against  the 
three  beneficiaries.  The  statutes  vesting  title  to  personal  property  in 
the  adverse  holder  thereof  in  three  years,  and  to'  such  holder  of 
realty  in  seven  years,  can  have  no  application  to  this  case;  besides, 
it  is  held  that  the  trustee,  having  failed  to  execute  the  required  bond, 
was  appointed  a  receiver  of  the  court,  and,  as  such,  held  the  assets  of 
the  bank  for  the  benefit  of  those  to  whom  the  court  might  award  them, 
and  he  is,  therefore,  estopped  from  setting  up  the  statute  of  limita- 
tion, either  for  him^lf  or  any  persons  other  than  those  ultimately 
entitled.    lb. 

4.  JuKisDicrriON  of  Chancery  Court  over  Assets  of  Dissolved  Cor- 
porations. Upon  the  dissolution  of  a  moneyed  corporation  its  assets 
become  trust  funds  for  the  benefit  of  its  creditors  and  stockholders, 
and  while  in  a  court  of  law  no  suit  could  be  maintained  by  or  against 
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such  dissolved  corporation  without  special  authority  from  the  LegiB- 
]ature,  yet  a  Court  of  Chancery,  by  virtue  of  its  inherent  equity 
powers,  has  ever  had  the  right  to  take  charge  of  the  funds  and  ad- 
minister them  for  the  benefit  of  those  entitled.  Sec.  1493,  et  teq^  of 
the  Code,  extending  the  corporate  life  of  corporations  five  years  JEor 
winding-up  purposes,  does  not  take  away  the  jurisdiction  independ- 
ently subsisting  in  the  Court  of  Chancery.    Ih, 

SUMMARY  REMEDY. 

Official  bend  of  deceased  derk.  LioJnliUy  of  €UJbnimtirator  vnlh  sureties 
upon.  The  summary  remedies  given  by  statute  i^ainst  public 
officers,  being  of  purely  statutory  origin  and  in  derogation  of 
the  common  law,  must  be  strictly  pursued,  and  nothing  can  be  super- 
added to  them  by  judicial  construction.  Such  statutes  do  not  in  terma 
extend  to  the  pej«onal  representatives  of  such  offioeis,  and  cannot  be 
so  extended  by  construction.  Held,  that  a  motion  is  not  allowable 
against  the  administrator  of  a  deceased  clerk  and  the  sureties  upon 

the  official  bond  of  the  clerk.    ProweU  v.  Fouikesy  649. 

« 

SUPREME  COURT. 

See  CBiiciNAii  Law,  6. 

Decree.  MaUers  not  adjvdiccUed.  Mistake.  Where  the  decree  of 
the  Supreme  Court  contains  an  adjudication  of  a  question  neither 
involved  in  the  litigation  nor  discussed  in  the  opinion,  that 
court  will  treat  so  much  of  the  decree  as  a  mistake  apparent  on 
the  face  of  the  record,  and  at  any  time  after  final  judgment  it  may  be 
corrected  or  expunged.  Such  a  decree  was  not  binding  on  the 
Chancery  Court.     Eadey  v.  TarldngUm^  592. 

UNLA^WFUL  DETAINER. 

Bemedy.  The  maker  of  a  deed  of  trust  remaining  in  possession 
of  the  land  up  to  the  sale,  and  not  disavowing  the  right  of 
the  trustee  to  possession,  nor  holding  adversely  to  the  trustee, 
does  not  become  the  quasi  tenant  of  the  purchaser,  and  this  a4^on 
does  not  lie  in  favor  of  such  purchaser  and  against  the  tenant  of  the 
maker  of  the  deed.    BaUow  v.  Motheralf  600. 

USURY. 

Remedy.  A  remedy  existing  at  the  time  a  right  accrued  may 
be  taken  away  by  a  statute.    McAdoo  v.  Smithy  695. 

WILLS. 

Executor,  Devastavit,  Where  an  executor  makes  a  general  request 
to    the    creditors    of    his  estate  for  delay  from  time  to  time,  or 
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eimply  gives  an  assurance  that  the  debt  is  good,  will  not  save  the 
operation  of  the  statute  of  two  years,  and  when  the  requests  have 
been  such,  and  the  statute  is  complete,  it  is  a  devasUmt  in  the  execu- 
tor or  administrator  to  paj  such  barred  debt,  for  which  he  will  he 
held  liable.     Langham  y.  Bdber,  701. 

WITNESS. 

Staiement  of  erpeeted  proof.    See  Criminal  Law,  21. 
Bariy  in  intered.    See  Guardian  and  Ward,  4. 
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